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MARYLAND  REPORTS. 


Beginning  with  th«  Concluding  Casos  of  tho  April  Torm,  1914. 


THE  WASHINGTON  COUNTY  HOSPITAL  ASSOCIA- 
TION AND  THE  WASHINGTON  COUNTY 
FREE  LIBRARY 


vs. 


HAGEKSTOWN  TRUST  COMPANY,  Trustee  Under 

THE  Last  Will  and  Testament  of  Edwabd  W. 

Mealey^  Deceased. 


Income  or  corpus  of  estates:  life  tenant  and  remaindermen; 

dividends  from  sale  of  property  of  corporation; 

when  income. 


Monies  arising  from  the  sale  of  corporate  property,  dis- 
tributed as  a  cash  dividend,  are  income,  if  they  arise  from  the 
sale  of  the  property  made  by  the  corporation  in  the  ordinary 
course  of  its  business,  when  it  sells  only  such  property  as  it  is 
its  regular  business  to  sell.  p.  10 

The  capital  stock  of  a  corporation  was  used  to  pay  for  tim- 
ber, for  building  a  railroad,  and  for  a  mill  for  the  manufacture 
of  lumber;  the  company  owned  only  the  timber  rights,  for  a 
large  part  of  the  timber;  the  business  of  the  company  was  the 
cutting  of  the  timber  from  the  land,  hauling  it  to  the  mill,  saw- 
ing it,  and  manufacturing  it  into  timber,  beams,  boards;  and 
selling  the  lumber,  collecting  the  money  and  dividing  it  among 
the  stockholders  as  it  was  obtained;  held,  that  in  such  a  case 
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Syllabus.  [124 

I  lie  dividends  so  derived  by  the  corporation  were  to  be  dis- 
tributed as  income  to  a  life  tenant  to  whom  the  stock  had 
been  bequeathed,  and  were  not  to  be  held  as  a  fund  to  be  added 
to  the  corpus  for  the  remaindermen.  p.  10 

Decided  June  26th,  IQlJf.. 

Appeal  from  the  Circuit  Court  for  Washington  County. 
In  Equity.     (Keedy,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^  C.  J.,  Bueke,  Ueneb, 
Stockbridge  and  Constable,  JJ. 

C.  A.  Little,  for  the  Washington  County  Free  Library, 
appellant. 

Frank  G.  Wagamany  for  the  Washington  County  Hospital 
Association,  appellant 

Samuel  B.  Loose  and  Shirley  Carter  (with  J.  A.  Mason 
and  Shirley  Carter  on  the  brief),  for  the  appellee. 

Bueke,  J.,  delivered  the  opinion  of  the  Court. 

The  question  presented  by  this  appeal  is  whether  the  sum 
of  $22,200.00  paid  to  the  estate  of  Edward  W.  Mealey,  as 
dividends,  on  stock  held  by  him  in  his  life  time  in  two  West 
Virginia  Lumber  Companies  is  to  be  treated  as  corpus  and 
paid  to  the  appellants  the  legatees  in  remainder  under  Mr. 
Mealey's  will,  or  as  income  payable  to  the  appellee,  who  is 
the  administrator  c,  t,  a.  of  Mrs.  Adelaide  Savage  Mealey, 
the  life  tenant  under  her  husband's  will. 

Mr.  Mealey  died  on  the  28th  day  of  April,  1911.  The 
seventh,  or  residuary  clause  of  his  will,  which  was  dated  on 
the  twelfth  day  of  May,  1908,  and  admitted  to  probate  by 
the  Orphans'  Court  for  Washington  County  on  May  12,  1911, 
is  as  follows: 
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"All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  and  wheresoever  situate,  I 
give,  devise  and  bequeath  to  the  Hagerstown  Trust 
Company  of  Hagerstown,  Maryland,  Trustee,  to  hold 
the  same  and  collect  the  income  therefrom,  and  pay 
over  the  net  amount  thereof,  to  my  wife,  Adelaide 
Savage  Mealey,  in  semi-annual  instalments,  and  upon 
her  death  I  direct  that  the  whole  corpus  or  principal 
of  the  trust  estate  held  imder  this  clause  of  my  will 
be  passed  over  and  delivered  by  my  said  Trustee,  as 
follows :  Two-thirds  thereof  to  the  Washington  Coun- 
ty Hospital  Association,  a  body  corporate,  duly  incor- 
porated under  the  laws  of  the  State  of  Maryland ;  and 
the  remaining  one-third  thereof  to  The  Washington 
County  Free  Library,  a  body  corporate,  duly  incor- 
porated under  the  laws  of  the  State  of  Maryland." 

Mrs.  Mealey,  the  widow  of  the  testator,  died  on  the  28th 
of  March,  1912,  and  the  dividends,  over  which  the  contro- 
versy in  this  ease  arose,  were  declared  and  paid  over  between 
the  date  of  the  death  of  Mr.  Mealey  and  that  of  his  wife. 

The  Washington  County  Hospital  and  the  Washington 
County  Free  Library,  the  two  corporations  to  which  the  es- 
tate was  devised  and  bequeathed  in  remainder,  claim  these 
dividends  as  a  part  of  the  corpiis  of  the  estate.  This  claim 
is  resisted  by  the  appellee  who  insists  that,  since  the  divi- 
dends were  declared  in  the  ordinary  course  of  business  of  the 
companies,  and  distributed  in  the  time  intervening  between 
the  date  of  Mr.  Mealey's  death  and  that  of  his  wife  they  are 
income  and  not  corpus  and  belonged  to  her,  and  are  payable 
to  her  estate. 

The  lower  (^ourt  sustained  the  appellee's  contention,  and 
further  allowed  him  as  interest  the  sum  of  $647.50, — that 
being  the  amount  of  interest  received  by  the  trustee  upon  the 
amount  of  the  dividends.  In  a  carefully  prepared  opinion 
Judge  Keedy  reviewed  fully  the  facts  and  law  applicable  to 
the  case,  and  signed  a  decree  giving  effect  tb  the  conclusion 
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that  he  had  reached,  and  from  the  decree  this  appeal  was 
taken. 

The  facts  that  need  be  stated  are  these : 

The  two  corporations  in  which  Mr.  Mealey  held  stock  at 
the  time  of  his  death  and  which  paid  the  dividends  involved 
in  this  case  were : 

First — ^The  Taggarts  River  Lumber  Company,  incorpo- 
rated in  April,  1902;  and 

Secondly — The  Glady  Fork  Lumber  Company,  incorpo- 
rated in  February,  1906. 

The  objects  and  purposes  of  the  first  named  company,  as 
stated  in  its  charter  were:  "To  acquire  (by  purchase  or 
otherwise),  hold,  transfer,  ajssign,  lease,  sell  and  convey 
lands,  timber-rights,  timber,  lumber,  railroads,  tramroads, 
logging-roads  and  other  real  and  personal  property,  whether 
located  in  Randolph  County,  or  elsewhere  in  the  State  of 
West  Virginia;  to  construct,  maintain,  operate  and  remove 
saw-mills, .  tramroads,  railroads,  logging-roads,  telephone, 
telegraph  and  electric  light  plants,  roads,  lines  and  appli- 
ances, camps,  dwelling  houses,  and  any  other  buildings,  yards, 
equipments  and  appliances  which  may  be  necessary  or  con- 
venient for  the  purposes  of  its  incorporation;  to  cut,  haul, 
manufacture,  sell,  transport  and  remove  all  sons  of  timber, 
and  to  deliver  the  same  to  points  within  or  without  the  State 
of  West  Virginia;  to  cut,  peel,  haul,  load  and  deliver,  to 
points  within  or  without  the  State  of  West  Virginia,  bark, 
pulp-wood  and  any  and  all  other  timber  by-products,  and  to 
sell  the  same;  and  generally  to  exercise  such  other  functions 
and  to  enjoy  such  other  privileges  as  usually  appertain  and 
rightfully  belong  to  corporations  organized  for  similar  pur- 
poses.'' 

The  powers  and  purposes  of  the  second  company  were: 

"To  buy  and  sell  timber  lands ;  to  manufacture  timber  into 
lumber;  to  buy  and  sell  lumber  and  lumber  products ;  to  man- 
ufacture lumber  into  lumber  products  of  all  kinds;  to  build 
houses;  to  purchase,  erect  and  equip  saw  mill  or  saw  mills, 
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and  to  manufacture  thereon  lumber  into  lumber  products  of 
all  kinds;  to  build  and  equip  in  connection  with  said  saw 
mill  or  saw  mills,  electric  plaut  or  plants  to  light  said  mill 
or  mills;  to  build  tram  or  logging  railroads  in  connection 
with  said  lumber  operation;  and  to  do  any  and  all  other 
things  necessary  or  convenient  to  carry  on  a  general  lumber 
business,  and  to  manufacture  the  same  into  lumber  products, 
and  to  sell  the  same  at  either  wholesale  or  retail,  and  to  carry 
on  and  operate  in  connection  therewith  a  general  store." 

The  property  of  the  Taggarts  River  Lumber  Company,  in 
which  its  capital  stock  has  been  invested,  consisted,  as  stated 
by  Mr.  E.  M.  Allen,  "of  a  saw  mill  plant  and  the  necessary 
equipment,  consisting  of  houses,  store  buil.dings  and  things 
of  that  sort  which  the  company  owned  in  fee  and  the  land 
on  which  they  were  situated,  and  my  recollection  is  we  owned 
about  1,500  acres  in  fee  in  mountain  land  upon  which  there 
was  some  timber,  and  probably  15,000  acres  upon  which  we 
had  timber  rights  *  *  *  The  1,500  acres  tract  was  bought 
for  a  right  of  way  for  the  railroad;  there  was  very  little 
timber  on  that" 

The  capital  of  the  company  was  used  to  pay  for  the  tim- 
ber, for  building  a  railroad,  a  mill,  and  was  put  in  by  the 
company  for  the  manufacture  of  lumber.  The  company 
owned  only  the  timber  rights  of  the  greater  part  of  the  tim- 
ber. Practically  the  same  situation  existed  with  reference 
to  the  GladyEork  Lumber  Company. 

The  business  carried  on  by  both  companies  was  the  cutting 
of  the  timber  from  the  lands,  hauling  it  to  the  mill,  sawing 
it,  or  manufacturing  the  lumber  into  timber,  beams,  boards, 
and  selling  the  lumber,  collecting  the  money  and  dividing  it 
among  the  stockholders  as  it  was  earned.  This  was  the  usual 
and  ordinary  course  of  the  business  and  methods  of  the  com- 
panies, and  were  the  objects  for  which  they  were  organized. 

Nineteen  thousand  dollars  in  dividends  upon  the  stock 
held  by  Mr.  Mealey  in  the  Taggarts  River  Lumber  Company 
were  paid  in  the  period  intervening  between  his  death  and 
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that  of  his  widow.  Testifying  as  to  the  source  from  which 
that  money  waa  derived,  Mr.  J.  A.  G.  Allen  said,  it  was 
derived  from  the  products  of  the  company,  from  the  manu- 
facture and  sale  of  lumber. 

In  the  same  period  three  thousand  two  hundred  dollars 
in  dividends  were  paid  upon  the  stock  held  by  the  testator 
in  the  Glady  Fork  Lumber  Company.  These  dividends  were 
derived  from  the  manufacture  and  sale  of  lumber  taken  be- 
tween April  28,  1911  (the  date  of  Mr.  Mealey's  death),  and 
March  8,  1912  (the  date  of  Mrs.  Mealey's  death),  from  tracts 
in  which  the  company  owned  the  timber  rights. 

It  is  clear  from  the  evidence  that  the  money  from  which 
the  dividends  were  paid  was  derived  from  the  conversion  of 
the  standing  timber,  in  which  the  capital  of  the  companies 
had  been  invested,  into  lumber  and  the  sale  of  the  manufac- 
tured lumber,  and  it  was,  therefore,  derived  from  the  prose- 
cution of  the  very  business  the  companies  were  organized  to 
carry  on.  It  is  obvious  that  the  prosecution  of  the  com- 
panies' business  necessarily  resulted  in  the  cutting,  manu- 
facturing, and  selling  the  property  in  which  the  capital  was 
invested,  and  that  was  the  only  possible  way  by  which  the 
stockholders  could  hope  to  realize  on  their  investment  While 
it  might  be  that  a  portion  of  the  lumber  from  which  the  divi- 
dends on  the  stock  of  the  Glady  Lumber  Company  were  de- 
rived was  "sawed,  cut  out,"  as  stated  by  Mr.  J.  A.  G.  Allen, 
the  lumber  had  not  been  sold,  and  the  proceeds  received  by 
the  company  at  the  time  of  Mr.  Mealey's  death,  and,  there- 
fore, it  cannot  be  held  that  the  proceeds  of  such  lumber,  if 
any  there  was,  were  earned  in  the  life  time  of  Mr.  Mealey. 

This  Court  had  before  it  the  residuary  clause  of  Mr. 
Mealcy's  will  and  the  question  of  the  proper  distribution  of 
these  dividends  in  the  case  of  The  Hagerstown  Trust  Com- 
pany, Executor  of  Mealey,  119  Md.  224;  but  in  the  condi- 
tion of  the  record  in  that  case  the  Court  found  it  impossible 
to  say  whether  those  sums  of  money  constituted  a  portion  of 
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the  corpus  of  the  estate  or  should  have  been  treated  aa  irir 
come. 

Judge  Stockbridge,  speaking  for  the  Court,  said:  "The 
principles  for  the  determination  of  this  question  have  been 
frequently  laid  down  by  this  Court;  see  the  cases  of  Thomas 
V.  Oregg,  78  Md.  556;  Smdth  v.  Hooper,  95  Md.  16; 
Robinson  v.  Bonaparte,  102  Md.  63;  Atlantic  Coast  Line 
Case,  102  Md.  72 ;  Ex  PaHe  Humbird,  114  Md.  627. 

But  there  are  no  facts  before  this  Court  by  which  it  can 
say  definitely  whether  that  portion  of  the  order  of  the  Or- 
leans' Court  appealed  from  was  correct  or  incorrect  *  *  *" 
"Under  the  7th  clause  of  Mr.  Mealey^s  will  his  widow  was 
to  receive  in  semi-annual  instalments  the  net  income  from 
his  estate,  but  as  no  dates  appear  in  the  account  to  show 
when  this  item  of  income  was  received,  whether  before  or 
after  her  death,  it  is  impossible  for  this  Court  to  say  from 
the  condition  of  the  record,  whether  the  allowance  so  asked 
for  by  the  executor  was  correct  or  not  Mrs.  Mealey  was 
entitled  under  her  husband's  will  to  receive  the  net  income, 
as  in  the  will  provided^  and  if  there  was  income  due  her 
which  had  not  been  paid  at  the  time  of  her  death,  it  was 
manifestly  a  part  of  her  estate  and  would  pass  to  her  personal 
representatives." 

The  question  of  the  apportionment  of  dividends  between 
a  life  tenant  and  a  remainderman  was  considered  in  the 
recent  case  of  Virginia  Lee  Foard  v.  The  Safe  Deposit  and 
Trust  Compam^y  of  Baltimore,  Trustee,  122  Md.  476,  in 
which  it  was  said:  "*  *  *  the  modem  English  rule  corre- 
sponds closely  with  what  is  now  known  as  the  Massachusetts 
rule,  by  which  if  the  dividend  be  in  cash  it  is  allotted  to  the 
life  tenant,  but  if  in  stock  it  is  added  to  the  corpus.  This 
is  a  simple  but  an  arbitrary  rule  and  calculated  to  work  in- 
justice in  many  cases.  As  opposed  to  this  is  what  is  gen- 
erally known  as  the  Pennsylvania  rule,  or  as  designated  by 
Mr.  Cook  in  his  work  on  Stock  and  Stockholders,  sec.  554, 
as  the  American  rule.     It  is  also  sometimes  designated  as 
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the  apportionment  rule,  and  is  thus  stated  in  Smithes  Estaie, 
140  Pa.  344:  'It  is  well  settled  in  this  State  that,  when 
the  stock  of  a  corporation  is  by  the  will  of  a  decedent  given 
in  trust,  and  the  income  thereof  for  the  use  of  a  beneficiary 
for  life,  with  remainder  over,  the  surplus  dividends,  which 
have  accumulated  in  the  life  time  of  the  testator  but  which 
are  not  divided  until  after  his  death,  belong  to  the  corpus  of 
his  estate,  whilst  the  dividends  of  earnings  made  after  his 
death  are  income,  and  payable  to  the  life  tenant  no  matter 
whether  the  dividends  be  in  cash,  or  script^  or  stock.^ 

"This  statement  of  the  rule  is  the  substance  of  the  doctrine 
as  laid  down  in  Earp's  Appeal,  28  Pa.  368,  one  of  the  ear- 
liest and  leading  cases  upon  the  subject  in  this  country.  It 
was  argued  that  the  doctrine  of  Earp's  Appeal  had  been 
shaken  if  not  modified  by  the  decision  in  Bayer's  Appeal,  224 
Pa.  144v  but  any  such  idea  is  effectually  dispelled  by  the 
very  recent  case,  In  re  Stakes'  Estate,  87  Atlantic,  974,  in 
which  the  rule  adopted  in  Earp's  Appeal  is  distinctly  re- 
affirmed. The  cases  in  this  State  are  in  full  accord  with  the 
Pennsylvania  rule." 

In  Ex  Parte  Humhird^  114  Md.  627,  it  appeared  that 
Jacob  Humbird  by  his  will  provided  that  the  residue  of  his 
estate  should  be  held  by  trustees  who  were  directed  to  man- 
age, control,  invest  and  re-invest  said  property  in  a  careful 
and  prudent  manner,  and  pay  over  or  distribute  annually  to 
each  of  his  children  "the  interest  and  earnings''  of  the 
estate  so  devised.  The  will  further  provided  that  the  trust 
should  "last  during  the  life  time  of  each  of  said  children, 
and  after  their  respective  deaths  said  bequests  should  go  to 
their  heirs." 

The  trustees  in  that  case  held  an  imdivided  one-sixth  equit- 
able interest  in  twenty  thousand  acres  of  land  in  which  $29,- 
039.36  of  the  corpus  of  the  estate  had  been  invested.  No 
income  had  ever  been  derived  from  this  property.  This  unr 
divided  interest  was  sold  jar  $85,549.69. 
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Another  investment  of  the  corpus  of  the  trust  which  came 
into  the  hands  of  the  trustees  were  certain  shares  of  stock 
-of  a  lumber  and  manufacturing  company,  upon  which  the 
testator  had  paid  $111,149.91.  The  trustees  held  the  stock, 
.  and  made  certain  payments  on  it  out  of  the  corpus  of  the 
trust,  amoimting,  with  those  made  by  the  testator  to  $196,- 
999.91.  Prior  to  1910  the  company  had  paid  only  three 
-dividends  on  its  stock.  In  February,  1910,  a  dividend  of 
$15.00  per  share  was  declared,  and  in  July  following  a  fur- 
ther dividend  of  $276  per  share.  These  dividends  were  paid 
Old  of  funds  realized  from  the  sale  of  fifty-two  thousand 
4icres  of  the  company's  timber  land.  The  amount  of  the 
dividend  involved  in  that  case  on  the  shares  of  the  trust  was 
$676,000.  This  was  claimed  by  the  life  tenants  as  income, 
while  the  renlainderman  asserted  that  it  should  be  treated 
as  corpus.  Upon  these  facts  two  questions  were  presented 
for  decision : 

First — ^Did  the  whole  of  the  proceeds  realized  from  the 
sale  of  the  undivided  one-sixth  equitable  interest  in  the 
twenty  thousand  acres  of  land  held  directly  by  the  trustees 
1>elong  to  the  corpiis  of  the  trust,  or  should  the  difference 
between  the  purchase  and  the  selling  price  of  the  land  be 
treated  as  income? 

Second — ^Was  the  dividend  declared  out  of  the  proceeds 
of  the  scie  of  the  corporate  real  estate  corpus  or  income  ? 

The  lower  Court  decided  that  the  money  received  by 
the  trustees  from  both  sources  constituted  a  part  of  the  corpus 
of  the  trust,  and  this  Court  affirmed  the  decree  upon  the 
general  principle  stated  in  Taylor  on  Private  Corporations 
(4th  Ed.),  sec.  799,  and  other  cases  cited  in  the  opinion: 
''When  after  the  testator's  death  the  company  sells  a  portion 
of  its  property  or  franchises  and  distributes  the  proceeds  iu 
the  shape  of  a  cash  dividend,  that,  too,  is  a  part  of  the  prin- 
-cipal  and  is  not  income  to  be  paid  over  to  the  life  tenant.'* 

After  holding  that  the  facts  of  that  case  brought  it  withiu 
the  general  rule,  Judge  Urneb  in  his  opinion  proceeds  to 


Digitized  by 


Google 


30    WASH.  CO.  HOSR  vs.  HAGEESTOWN  TR.  CO. 

Opinion  of  the  Ck)urt  [124 

state  the  principle  which,  in  our  opinion,  should  be  applied 
to  this  case:  "The  exceptions  to  the  general  rule  we  have  thus 
stated  and  illustrated  are  confined,  as  indicated  in  the  note  in 
Halbrooh  v.  Holbrook,  12  L.  R.  A.  (N.  S.)  769,  from  which 
we  have  quoted,  to  cases  in  which  the  earnings  of  the  company  < 
necessarily  involve  tiie  conversion  of  its  capital.^^  In  Taylor 
on  Private  Corporations  (4rth  Ed.)  899,  the  exception  is  thus 
defined:  "Monies  arising  from  the  sale  of  corporate  prop- 
erty, and  distributed  as  a  cash  dividend,  are  income  if  they 
arise  from  the  sale  of  property  made  by  the  corporation  m 
the  ordinary  course  of  its  business  when  it  sells  only  such 
property  as  its  regular  business  is  to  sell."  In  2  Clark  and 
Marshall  on  Private  Corporations  621,  the  rule  is  said  not 
to  apply :  "Where  the  nature  of  the  corporation  is  such  that 
its  ordinary  business  is  to  sell  property  in  which  its  capital 
is  invested,  and  distribute  the  proceeds  among  its  stock- 
holders." 

The  facts  of  this  case  bring  it  clearly  within  the  exception 
to  the  general  rule,  and  requires  us  to  hold  that  the  dividends 
in  controversy  are  income  and  are  payable  to  the  appellee  as 
decided  by  the  lower  Court. 

We  do  not  agree  with  the  contention  made  by  the  appel- 
lants that  it  was  the  duty  of  the  trustee  to  have  sold  the  stocks 
and  invested  the  proceeds  in  other  securities,  and  that  since 
this  was  not  in  fact  done,  the  Court  of  Equity  will  now 
treat  them  as  converted  from  the  date  of  Mr.  Mealey's  death, 
"and  will  allow  the  life  tenant  such  a  sum  as  will  represent 
a  fair  interest  upon  the  value  of  the  securities  at  the  time  at 
which  they  are  to  be  considered  as  converted."  There  is 
certainly  no  rule  of  Maryland  law  to  support  this  contention. 
It  is  not  supported  by  Ej)ans  v.  Iglehart,  6  G.  &  J.  171,  and 
Wootten  V.  Burch,  2  Md.  Ch.  200,  cited  to  sustain  it,  and  is 
contrary  to  the  doctrine  announced  in  Heighe  v.  Liitig,  63 
Md.  301. 

The  decree  appealed  from  will  be  affirmed. 

Decree  affirmed,  the  costs  to  be  paid  out  of 
the  trust  estate. 
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SECURITY   CEMENT   &   LIME   COMPANY,   a  Cob- 

POBATION, 


VS, 


WESLEY  EUGENE  BOWERS. 

Master  and  servant:  duty  of  master;  safe  machinery;  duty  not 
to  he  delegated.    Foreign  statutes,  as  evi- 
dence :  when  admissible. 

Statutes  of  other  States,  opposed  to  the  policy  and  statutes 
of  the  State  in  which  suit  is  brought,  or  which  are  deemed 
unreasonable  by  the  courts  of  that  State,  are  not  to  be  given 
force;  but  where  such  a  statute  of  another  State  is  not  against 
the  policy  or  the  statutes  of  the  State  in  which  the  trial  is  had, 
and  where  it  is  a  statute  which,  presumably,  was  read  into  a 
contract  of  employment  between  the  employer  and  employee, 
upon  which,  or  because  of  which,  suit  is  brought,  such  statute 
may  be  given  in  evidence.  p.  20 

An  employee  was  injured  in  a  West  Virginia  manufacturing 
plant  of  the  defendant  corporation,  where  lime  and  other  mate- 
rials were  prepared  from  crushed  stone;  a  suit  for  damages 
for  the  injury  was  brought  in  Maryland,  where  service  upon 
the  company  was  had;  in  the  course  of  the  trial  a  section  of 
the  Code  of  West  Virginia  was  offered  in  evidence  to  show  the 
duty  of  manufacturers,  etc.,  in  that  State  to  protect  employees 
from  injury  by  dangerous  machinery;  held,  that  the  statute  of 
West  Virginia  was  admissible.  p.  20 
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It  is  the  duty  of  an  employer  to  provide  his  employees  with 
safe  machinery  and  appliances,  and  a  reasonably  safe  place  for 
the  work  undertaken  by  them ;  and  this  duty  is  one  which  can 
not  be  delegated.  p.  16 

In  a  lime  manufacturing  plant  there  was  a  conveyer  con- 
sisting of  an  endless  screw  that  revolved  in  a  trough,  by 
revolutions  propelling  the  substances  that  were  to  be  crushed 
and  ground;  the  trough  was  low  upon  the  ground,  and  in  a 
position  where  the  employees  were  obliged  to  step  over  it;  in 
some  places  opening  had  been  made  in  the  trough  and  had  been 
covered  by  bags;  the  bag  covering  one  of  these  openings  was 
concealed  by  a  deep  layer  of  dust  which  had  settled  upon  it,  and 
an  employee  stepping  over  the  trough  in  the  prosecution  of 
work  for  the  company  which  he  had  been  directed  to  do,  not 
knowing  that  there  was  any  opening  in  the  trough,  stepped  upon 
the  bag,  and  his  foot  going  through,  was  caught  in  the  scjrew 
and  crushed:  Ileld,  that,  under  such  circumstances,  there  was 
presented  such  a  prima  facie  case  of  negligence  on  the  part  of 
the  employer  as  to  demand  the  submission  of  the  question  to  the 
jury.  p.  18 

Decided  June  26th,  19H. 

Appeal  from  the  Circuit  Court  for  Washington  County. 
(Keedy^  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd^  C.  J..  Burke^  Thomas, 
Pattison^  Urnee,  Stockbribge  and  Constable^  JJ. 

J.  A,  Mason  and  William  J.  Witzeriba<;her,  for  the  appel- 
lant. 

Frank  0,  Wagaman  (with  a  brief  by  Wagaman  &  Waga- 
man),  for  the  appellees. 
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Boyd,  C.  J.,  delivered  the  opinion  of  the  Court 
The  appellee  sued  the  appellant  for  injuries  sustained  by 
him  as  the  result  of  the  alleged  negligence  of  the  appellant. 
The  appellant  was  engaged  in. the  manufacture  of  lime  and 
other  products  from  crushed  stone  in  Berkeley  County,  West 
Virginia.  At  the  plant  of  the  defendant  there  were  two 
hydrated  tanks  and  two  ground  lime  tanks  standing  in  a  row, 
each  of  which  was  forty  feet  high  and  about  fourteen  feet 
wide.  On  top  of  the  tanks  there  was  what  is  known  as  a 
screw  conveyor,  being  a  metal  trough  12  or  14  inches  high, 
and  10  or  12  inches  wide,  and  in  the  trough  there  is  a  screw 
made  of  iron  or  steel  on  which  there  is  a  flange,  like  an 
auger,  made  of  sheet  iron  or  steel.  There  is  a  space  of  two 
inches  between  the  conveyor  and  the  tanks.  The  conveyor 
runs  from  an  elevator,  which  brings  the  lime  up,  across  the 
tanks  and  the  lime  carried  by  the  conveyor  is  deposited  in 
them  through  holes  cut  in  them^  over  which  there  are  slides. 
The  conveyor  runs  north  and  south  the  full  length  of  the 
tanks.  There  was  a  line  shaft  and  some  timber  carrying  it 
about  five  feet  above  the  tanks.  Between  the  two  lime  tanks 
there  was  a  sprocket  wheel  and  the  elevator  chain  drive  is 
on  the  east  side. 

A  new  conveyer  was  being  constructed  to  run  parallel  with 
the  old  one.  The  appellee  and  three  others  were  working^ 
there.  The  two  ground  lime  tanks  were  known  as  Number 
1  and  Number  2.  Elias  Malott  was  standing  by  Bowers  when 
he  was  hurt.  He  said:  "We  were  on  Number  Two  tank, 
cutting  the  hole,  and  we  couldn't  get  it  cut  until  we  moved 
the  new  conveyor,  and  Mr.  Conley  said,  'You  and  Gene 
(Bowers)  go  over,  and  pull  that  conveyor  ahead.'  We  were 
on  the  east  side  of  it,  we  had  to  cross  it,  and  then  to  cross 
back  over  the  two  conveyors ;  we  had  to  cross  because  there 
is  an  elevator  with  a  chain  and  a  sprocket  wheel  on  the  east 
side,  and  we  had  to  cross  over  it ;  we  had  to  pass  over  the  old 
conveyor  down  to  the  west  side,  and  then  come  back  and 
cross  over  to  the  east  side."     He  said  both  conveyors  were 
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there  but  the  new  one  was  not  fastened ;  that  the  new  one  was 
about  four  inches  from  the  old  conveyor. 

The  conveyors  were  in  sections  and  those  of  the  new  one 
were  just  east  of  the  old  one,  over  where  the  holes  were  to 
be  cut  Malott  said :  "We  moved  it  north  to  give  them  room 
to  cut  the  holes,  maybe  three  feet,  moved  one  section."  They 
had  to  go  from  the  middle  of  one  tank  to  the  middle  of  the 
other  and  the  plaintiff's  witnesses  testified  that  they  could 
not  go  down  on  the  side  they  were  and  hence  had  to  cross  over 
to  the  west  side  of  the  conveyors  and  then  back  to  the  east 
side.  The  line  shaft  was  too  low  to  permit  them  to  stand  up 
straight  and  in  order  to  get  over  the  conveyors  Bowers  put 
his  hand  on  the  old  conveyor,  and  then  put  his  foot  down 
»on  it  to  step  over.  He  stepped  on  a  sack  which  was  over  a 
hole  which  had  been  left  in  the  top  of  the  old  conveyor.  He 
says  he  got  his  foot  out  but  the  sack  caught  it  and  dragged 
it  into  the  hole  of  the  conveyor  where  the  screw  was  rimning. 
His  foot  went  down  on  the  east  side  of  the  screw  and  the 
screw  forced  it  over  to*the  west  side — thus  crushing  his  leg 
and  foot  terribly. 

The  conveyor  was  supposed  to  be  covered  on  top  with  the 
same  material  as  the  other  portions  of  it,  but  in  some  unex- 
plained way  a  part  of  the  top  had  slid  or  been  moved,  leav- 
ing an  open  space  of  possibly  twelve  or  eighteen  inchea.  al- 
though the  exact  size  of  the  hole  is  not  known.  Over  that 
space  the  sack  had  been  placed.  There  is  a  good  deal  of 
lime  dust  about  the  conveyors  and  according  to  the  evidence 
for  the  plaintiff  there  was  from  one  and  a  half  to  two  and  a 
half  inches  of  it  on  the  sack,  and  Bowers  claims  he  could  not 
see  that  there  was  a  sack  there,  or  anything  unusual.  Malott 
said,  "I  could  not  see  that  the  place  was  not  covered,  dust 
over  it,  it  all  looked  alike,  probably  2  to  2V2  inches  of  lime 
dust  over  the  sack  and  over  the  other  portions  of  it."  Con- 
ley  said :  "All  covered  with  dust — I  judge,  2  inches  of  dust 
there ;  I  didn't  see  the  sack."  Izer  said :  "At  time  Bowers 
was  hurt  there  was  about  1^^  or  maybe  2  inches  of  dust  on 
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everything  up  there."  That  was  denied  by  the  defendant's 
witnesses,  but  it  was  a  question  for  the  jury  to  determine. 
One  witness  said  it  would  have  taken  three  weeks  for  dust 
to  accumulate  to  the  depth  of  two,  to  two  and  a  half  inches. 
The  superintendent  of  *^the  controlling  end  of  the  plant"  said 
it  would  take  a  couple  of  months  for  two  or  three  inches  of 
lime  to  settle  there.  He  did  not  think  there  could  have  been 
a  sack  there  on  the  Sunday  before  the  accident — ^he  was  not 
looking  for  bags  but  "was  looking  for  holes  in  conveyors  but 
saw  none;  looked  for  holes  in  any  conveyor,  as  they  are 
dangerous."  He  also  said :  "No  excuse  not  to  protect  screw 
conveyors." 

There  can  be  no  question  but  that  there^was  abundant  evi 
dence  on  the  part  of  the  plaintiff  tending  to  show  that  there . 
was  an  opening  in  the  top  of  the  conveyor,  which  was  covered 
with  a  sadc,  on  which,  as  well  as  on  the  rest  of  the  conveyor, 
there  was  considerable  lime  dust — sufficient  to  conceal  the 
sack,  and  to  cause  anyone  acquainted  with  the  conveyor  to 
believe  that  it  was  properly  covered.  Bowers  testified  that  he 
thought  it  was  solid.  It  was  suggested  that  if  Bowers  could 
not  see  the  sack,  the  other  agents  of  the  defendant  could  not 
have  done  so,  but  the  superintendent's  testimony  shows  that 
they  undertook  to  keep  it  dusted. — ^had  a  man  with  a  blow 
pipe,  machinery  was  dusted  Sunday  and  he  had  been  there 
himself  Sunday  and  said,  "I  would  have  seen  bag  if  there 
on  Sunday;  not  looking  for  bags,  but  had  always  looked 
around  on  top."  It  can  scarcely  be  doubted  that  there  was  a 
sack  or  bag  there  at  the  time  of  the  accident — four  witnesses, 
besides  the  plaintiff,  so  swore.  It  was  pulled  out  with  the 
foot  of  the  plaintiff,  when  he  was  released.  One  witness 
said,  "I  had  seen  a  sack  across  the  conveyor  at  that  point  a 
week  or  probably  longer  before,"  and  another  said,  "I  can 
state  where  he  got  hurt,  but  where  the  sack  was  I  do  not 
know ;  but  where  he  got  hurt,  I  know  there  were  sacks  there, 
in  the  immediate  vicinity  of  that  place ;  I  saw  sacks  in  those 
places  about  two  or  three  weeks  before  Bowers  was  hurt.'' 
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Malott  said  he  "could  not  notice  that  the  top  was  off  the 
conveyor  while  working  around  there,  as  there  was  dust  all 
over  there ;  all  the  same  thing,"  and  he  also  said  Bowers  "set 
his  hand  on  the  conveyor,  and  set  his  foot  to  go  across  and 
his  foot  went  on  down  into  the  screw ;  it  was  necessary  that 
he  put  his  hand  down,  he  couldn't  step  across  and  he  couldn't 
stand  up  and  step  upon  it^  and  he  bent  and  just, put  his 
hands  on  it,  and  he  put  his  foot  up."  Conley  said,  "Camp- 
bell and  I  crossed  over  the  conveyor  on  tank  No.  2 ;  stepped 
on  it;  it  was  impossible  for  us  to  step  two  feet  and  raise 
fourteen  inches;  at  that  point  both  of  the  conveyors  were 
together." 

Keeping  those  facts  in  mind,  there  can  be  no  doubt  that 
the  lower  Court  properly  refused  to  take  the  case  from  the 
jury.  The  general  rules  of  law  applicable  to  master  and 
servant  are  now  too  well  settled  to  require  the  citation  of 
many  authorities,  but  it  may  not  be  amiss  to  recall  some  of 
the  rules  we  have  announced.  In  Bemheimer  Bros.  v. 
Bager,  108  Md.  551,  we  said:  "It  is  a  fundamental  rule  that 
the  master  must  exercise  ordinary  and  reasonable  care  to 
avoid  unnecessary  injuries  to  his  servant  in  the  course  of 
his  employment.  While  he  is  permitted  to  delegate  to  others 
certain  duties  there  are  some  which  he  cannot  relieve  him- 
self of,  or  avoid  the  responsibility  for,  if  there  be  a  failure  to 
discharge  them  to  the  injury  of  the  servant  One  that  is  re- 
quired of  him,  in  this  as  well  as  in  other  jurisdictions,  is 
providing  and  maintaining  safe  machinery  and  appliances 
and  a  reasonably  safe  place  for  the  work  undertaken  by  the 
servant.  Necessarily  there  are  some  exception  to  these  as 
well  as  to  most  general  rules."  In  that  case  we  quoted  with 
approval  as  we  had  previously  done  what  was  said  by  the 
Supreme  Court  in  B.  &  0,  R.  R.  Co.  v.  Baugh,  149  U.  S. 
368:  "A  master  employing  a  servant  impliedly  engages 
with  him  that  the  place  in  which  he  is  to  work  and  tools  or 
machinery  with  which  he  is  to  work,  or  by  which  he  is  to  be 
surrounded,  shall  be  reasonably  safe.     It  is  the  master  who 
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is  to  provide  the  place  and  the  tools  and  machinery,  and  when 
he  employs  one  to  enter  his  service  he  impliedly  says  to  him 
that  there  is  no  other  danger  in  the  place,  the  tools  and  the 
machinery,  than  such  as  is  obvious  and  necessary."  We  gave 
as  illustrations  of  the  exceptions  above  referred  to,  when  a 
place  is  out  of  repair  and  dangerous  and  the  employee  under- 
takes to  make  it  safe,  and  when  he  accepts  an  employment 
or  continues  in  it,  with  knowledge  of  the  danger,  the  em- 
ployee cannot  ordinarily  hold  his  employer  liable. 

Applying  these  principles  to  the  facts  of  this  case,  the 
plaintiiFs  first  prayer  was  properly  granted  and  the  defend- 
ant's first  and  second  and  its  prayer  1-A  were  properly  re- 
jected. Therp  is  nothing  whatever  in  the  evidence  to  con- 
tradict the  plaintiff,  when  he  said  he  did  not  know  that  the 
top  of  the  conveyor  was  not  solid,  as  it  was  supposed  to  be 
and  as  the  defendant  claims  it  thought  it  was.  No  witness 
was  more  positive  about  the  danger  of  conveyors  than  Mr. 
Taylor,  a  superintendent  of  the  company,  and  it  may  well 
be  inferred  from  his  testimony  that  he  regarded  them  so 
dangerous  as  to  inspect  them  himself.  He  says  he  saw  the 
old  conveyor  the  Sunday  before  the  accident  and  denied 
that  there  was  then  a  collection  of  lime  on  the  machinery  or 
that  there  was  a  sack  there.  That  was  either  the  day  before 
or  two  days  before  the  accident  Bowers  says  the  accident 
was  April  8th,  which  was  Monday,  while  one  of  the  wit- 
nesses, according  to  the  record,  said  it  was  on  April  9th. 
But  there  was  not  only  some  evidence,  but  abundant  evidence 
in  contradiction  of  those  statements  of  Mr.  Taylor.  He  is 
also  reported  in  the  record  to  have  testified  that  there  was 
"no  excuse  not  to  protect  screw  conveyors,"  and  as  it  was 
known  that  some  of  the  employees  would  be  working  about 
the  old  conveyor  he  would  seem  to  be  undoubtedly  right  in 
that  statement  We  can  appreciate  the  difficulties  that  em- 
ployers meet  with  at  such  a  plant,  but  if  the  evidence  on  the 
part  of  the  plaintiff  is  correct — that  sacks  had  been  used  on 
this  conveyor  for  a  week  or  more,  as  one  witness  said,  or  two 
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or  three  weeks,  as  another  said,  and  that  the  sack  and  other 
parts  of  the  top  of  the  conveyor  were  covered  with  so  much 
dust  that  it  would  have  taken  several  weeks  to  accumulate — 
Mr.  Taylor  said,  "a  couple  of  months" — it  was  inexcusable 
on  the  part  of  the  defendant,  and  it  did  neglect  its  plain 
duty  to  correct  the  trouble,  or  at  least  to  warn  the  employees 
of  the  existence  of  such  a  latent  danger. 

Whether  such  conditions  did  in  fact  exist  was  for  the 
jury,  as  was  also  the  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence.  The  Court  could  not  say 
as  a  matter  of  law  that  it  was  negligence  on  the  part  of  the 
plaintiff  to  place  his  foot  where  he  did,  if  he  believed  the 
conveyor  was  covered,  as  it  ought  to  have  been,  and  as  it 
usually  was.  The  evidence  certainly  furnishes  sufficient  rea- 
sons for  crossing  where  he  did,  and  as  he  did,  to  require  that 
to  be  submitted  to  the  jury.  The  defendant's  third  prayer, 
asking  the  Court  to  take  the  case  from  the  jury  on  the  ground 
of  contributory  negligence  of  the  plaintiff  was  therefore 
properly  rejected.  Its  fourth,  fifth,  sixth  and  seventh  pray- 
ers, which  were  granted^  fully  instructed  the  jury  as  to  plain- 
tiff's alleged  contributory  negligence,  and  its  seventh  was 
properly  modified.  Its  eighth,  which  was  also  granted  with 
a  slight  modification,  was  as  favorable  as  the  defendant  could 
expect  or  ask.  The  ninth  and  tenth  were  properly  rejected, 
and  what  we  have  already  said  will  relieve  us  frcto  discuss- 
ing them. 

In  2  Labatfs  Master  and  Servant^  995th  section,  page 
2668  of  2nd  Edition,  the  effect  of  changes  in  the  parts  of 
machines  is  thus  stated:  "A  servant  may  recover  damages 
for  an  injury  caused  by  the  removal  or  alteration  of  some 
essential  part  of  a  machine,  when  the  danger  of  using  it  is 
thereby  materially  increased.  Hence,  whatever  doctrine 
may  be  entertained  as  to  the  existence  of  a  duty  on  the  part 
of  the  emp  oyer  to  keep  dangerous  machinery  covered  (see 
sections  975,  976,  ante)^  the  employer  is  prima  facie  liable 
for  an  injury  resulting  from  the  entire  or  partial  removal  of 
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a  cover  which  had  been  provided.  The  conditions  thus 
created  are  clearly  more  dangerous,  because  misleading,  than 
those  to  which  the  servant  is  exposed  when  there  has  never 
been  a  cover  at  all.  In  such  cases,  therefore^  the  right  to 
maintain  the  action  is  complete,  and  can  only  be  defeated  by 
showing  that  he  understood  and  deliberately  encountered  the 
specific  risks  arising  from  the  changed  circumstances." 

In  reference  to  the  master's  duty  mider  statutes  relative  to 
factories  the  same  learned  author  in  Volume  5,  Section  1856, 
page  5665,  says :  "It  is  not  suflScient  for  the  master  to  fur- 
nish the  guards ;  he  must  also  adjust  them ;  and  the  duty  of 
guarding  is  continuous,  so  that  the  guards  must  be  main- 
tained as  well  as  furnished,  and  kept  in  condition  to  perform 
the  service  contemplated  by  the  statute." 

It  only  remains  to  consider  the  first  and  second  exceptions, 
which  we  will  briefly  do.  The  first  was  to  permitting  a  sec- 
tion of  the  West  Virginia  Code  to  be  read.  That  section  is 
as  follows:  "1.  In  all  manufacturing,  mechanical,  and  other 
establishments  in  this  State,  where  the  machinery,  belting, 
shafting,  gearing,  drums  and  elevators  are  so  arranged  and 
placed  as  to  be  dangerous  to  persons  employed  therein,  while 
engaged  in  their  ordinary  duties,  the  same  shall  be  safely  and 
securely  guarded  when  possible,  and  if  not  possible,  the 
notices  of  the  danger  shall  be  conspicuously  posted  in  such 
establishments,  and  no  minor  or  female  of  any  age  shall  be 
permitted  to  clean  any  of  the  mill  gearing  or  machinery  in 
such  establishments  while  the  same  is  in  motion." 

As  this  plant  was  in  West  Virginia,  we  think  it  was  proper 
to  admit  that  statute  in  evidence.  It  is  not  contended  that 
the  plaintiff  could  not  sue  the  defendant  in  this  State  for 
these  injuries,  if  service  on  the  defendant  could  be  had,  as 
it  was.  It  might  materially  affect  the  usefulness  of  such  a 
statute,  if  when  suit  is  brought  in  a  State  other  than  the  one 
where  the  injury  happened  the  Courts  of  the  former  refused 
to  admit  it  in  evidence.  It  frequently  happens  that  em- 
ployees live  on  one  side  of  a  State  line  and  work  on  the  other 
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side,  and  while  they  can  sue  in  the  State  where  the  accident 
occurred,  they  are  liable  to  be  required  to  give  security  for 
costs  and  be  subjected  to  other  inconveniences,  even  if  they 
can  furnish  the  security.  It  is  now  very  generally  acknowl- 
edged that  statutes  of  this  character,  if  they  were  really  and 
bona  fide  passed  for  the  protection  of  employees,  are  not  only 
desirable  for  them,  but  are  in  the  end  beneficial  to  employers 
and  the  public,  and  in  a  country  like  this,  where  there  are 
so  many  different  jurisdictions,  the  Courts  of  one  State 
should  be  inclined  to  aid  in  the  enforcement  of  such  meritor- 
ious statutes  of  another  State,  at  least  to  the  extent  of  apply- 
ing their  provisions  to  suits  for  injuries  sustained  where  the 
statutes  are  in  force.  Of  course  we  do  not  mean  to  say  that 
if  a  statute  of  one  State  be  contrary  to  the  policy  adopted 
by  the  State  in  which  suit  is  brought  or  is  deemed  unreason- 
able by  the  Courts  of  that  State,  the  latter  must  be  governed 
by  it,  but  where  such  is  not  the  case  it  would  seem  to  be  only 
just  to  apply  a  statute  which  presumably  was  read  into  the 
contract  of  employment,  or  at  least  was  binding  on  the  par- 
ties. One  count  of  this  narr.  specially  relies  on  the  West 
Virginia  statute,  and  while  independent  of  that  there  was 
enough  to  go  to  the  jury  under  the  other  count,  we  are  of  the 
opinion  that  the  West  Virginia  statute  was  admissible. 
Without  quoting  from  authorities  we  will  refer  to  some 
where  the  question  is  considered.  Boston  &  Maine  R.  R.  v. 
Hurd,  47  C.  C.  A.  615,  108  Fed.  116,  S.  C.  56  L.  R.  A. 
193;  Christiansen  v.  William  Graver  Tank  Works,  223  111. 
142,  S.  C.  7  Am.  &  Eng.  An.  Cases,  69;  22  Am.  &  Eng. 
Ency.  of  Law,  1378;  26  Cyc.  1291. 

There  was  no  error  in  the  second  exception.  Without  dis- 
cussing the  question  from  other  standpoints*  the  conditions 
stated  by  the  witness,  as  we  understand  them,  are  not  shown 
to  be  the  same  as  at  the  time  of  the  accident.  Precisely  what 
the  size  of  the  opening  was,  which  the  sack  covered  when 
Bowers  put  his  foot  on  the  conveyor,  is  not  shown,  but  there 
]ivas  evidence  that  the  screw  forced  his  leg  along  in  the  con- 
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vejOT  for  some  distance,  but  what  the  distance  was  is  not 
known.  There  was  no  evidence  that  the  hole  into  which 
Bowers'  foot  went  was  larger  than  the  width  of  the  sack,  yet 
the  witness  in  his  experiment  said ;  he  had  "used  the  width 
of  the  bag  for  an  experiment,  this  width  was  26  inches,  and 
pkced  214  inches  lime  upon  it,  the  hole  was  longer  than  the 
width  of  the  sack."  If  his  object  was  to  show  that  the  sack 
sagged  under  those  circumstances,  it  is  very  probable  that  it 
did  when  the  hole  was  longer  than  the  width  of  the  sack. 
There  might  have  been  altogether  diiferent  results  if  he  had 
experimented  with  a  hole  which  was  known  to  be  of  the 
same  size  as  the  one  into  which  plaintiffs  foot  went.  One 
of  the  witnesses  said  that  Bowers'  leg  had  pushed  away  a 
part  of  the  covering  on  top  of  the  conveyor.  One  sack  might 
have  been  stiffer  than  the  other,  but  even  if  the  sack  did  sag 
some  before  Bowers  was  hurt,  imless  he  knew  or  had  some 
reason  to  suppose  there  was  a  sack  or  something  other  than 
the  regular  cover  he  would  not  likely  have  observed  the 
sagging.  He  and  the  other  witnesses  who  saw  it  said  they 
did  not  notice  that  there  was  a  sack  there.  For  this  and 
other  reasons  which  might  be  given,  the  experiment  could  not 
be  accepted  as  satisfatory,  but  at  any  rate  it  is  difficult  to 
see  how  it  could  have  had  any  material  effect,  in  the  face 
of  the  positive  evidence  as  to.  the  actual  conditions.  The 
judgment  will  be  aflSrmed. 

Judgment  affirmed,  the  appelUmt  to  pay 
the  costs. 
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HARRIET  BOOTH,  SUSAN  M.  BROWN  and  ELIZA- 
BETH R  BANNISTER 

vs. 

CHART^S  A.  EBERLY  et  al. 

Executors :  power  of  sale;  right  of  legatees. 

A  testatrix,  by  her  will,  after  placing  the  residuum  of  her 
estate  in  trust  for  her  husband  and  son  during  the  life  of  the 
former,  directed  that  from  and  after  the  husband's  death,  the 
trust  estate,  as  a  whole,  should  go  to  the  son,  but  if  the  son 
should  die  without  leaving  issue  at  the  time  of  his  death,  then, 
subject  to  the  life  interest  in  the  income,  payable  to  the  hus- 
band, the  estate  was  to  go  to  the  nephews  and  nieces  of  the  testa- 
trix, etc.;  held,  that,  the  estate  in  remainder  vested  in  the 
possession  of  the  son,  only  from  and  after  the  death  of  the 
father  (the  husband  of  the  testatrix)  and  if  the  son  died  with- 
out issue  the  estate  passed  to  the  ultimate  remaindermen. 

p.  25 

It  was  further  held,  that  it  was  intended  that  the  nephews 
and  nieces,  or  their  children,  should  have  the  estate,  if  after  the 
time  fixed  for  the  distribution,  the  son  should  be  dead  leaving 
no  issue.  p.  25 

The  rule  that,  in  case  of  an  immediate  gift,  with  a  bequest 
over  in  case  of  the  death  of  the  first  or  preceding  legatee,  the 
event  of  the  death  is  to  be  referred  to  the  lifetime  of  the  tes- 
tator, is  only  a  rule  ex  necessitate  rei,  in  the  absence  of  any 
other  period  to  which  the  words  denoting  the  event  of  death 
could  be  inferred.  p.  26 

But  where  there  is  another  point  of  time,  to  which  such 
dying  may  be  referred,  the  words  may  be  considered  as  extend- 
ing to  the  event  of  the  legatee's  dying  in  the  interval  between 
the  testator's  death  and  the  period  of  vesting  in  possession,  or 
the  time  of  the  actual  distribution,  as  will  best  promote  the  tes- 
tator's intention  to  be  gathered  from  the  context  of  the  will. 

p.  26 
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A  will  devised  property  to  an  executor,  with  merely  a  naked 
power  to  sell  and  convey,  and  gave  to  residuary  legatees  the 
legal  title  and  the  right  to  the  proceeds  of  sale;  upon  proceed- 
ings for  the  sale  of  the  real  estate  and  the  division  of  the  pro- 
ceeds, under  section  137  of  Article  16  of  the  Code,  it  was  held, 
that  the  estates  of  such  executor  and  of  the  residuary  legatees 
were  concurrent  within  the  meaning  of  that  statute.  p.  27 

Decided  June  26th,  19 H. 

Appeal  from  the  Circuit  Court  for  Washington  County. 
In  Equity.     (Keedy,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke,  Urxer, 
Stockbbidge  and  Constable,  JJ. 

J,  A.  Mason,  for  the  appellants, 

Elias  B.  Hurtle  (with  whom  was  J.  R.  Ruthrauff  and  //. 
n,  Spangler  and  Hartle  &  Wol finger  on  the  brief),  for  the 
appellees. 

Ubneb,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding,  under  Article  16,  Section  137  of  the 
Code,  for  the  sale  of  real  estate,  and  division  of  the  pro- 
ceeds among  the  owners,  on  the  ground  that  it  is  not  sus- 
ceptible of  partition  without  loss  and  injury.  The  property 
consists  of  a  valuable  farm  in  Washington  County  which 
was  formerly  owned  to  the  extent  of  an  undivided  six-sev- 
enths interest  by  Andrew  K.  Schnebly,  and  to  the  extent  of 
one-seventh  by  Harriet  Schnebly,  his  wife.  Both  have  died 
testate,  and  all  the  persons  who  may  be  entitled,  under  the 
respective  wills,  to  interests  in  the  real  estate  are  parties  to 
the  present  suit.  A  decree  having  been  passed  for  the  sale 
of  the  property,  it  was  purchased. by  several  of  the  parties 
to  the  cause,  and  their  exceptions  to  the  ratification  of  the 
sale  have  raised  the  question  we  are  to  consider. 

The  will  of  Harriet  Schnebly,  who  died  in  1888,  devised 
her  interest  in  the  farm,  as  part  of  the  residue  of  lier  estate. 
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to  her  executor  in  trust  to  pay  one-half  of  the  income  there- 
from to  her  hubsand  for  life  and  the  other  half  to  her  son, 
Daniel  Hoke  Schnebly,  and  disposed  of  the  remainder  as  fol- 
lows: 

"From  and  after  the  death  of  my  beloved  husband 
all  of  said  trust  estate  to  go  to  my  said  son,  Daniel 
Hoke;  but  if  my  said  son,  Daniel^  should  die  without 
leaving  issue  living  at  the  time  of  his  death,  then  sub- 
ject to  the  life  interest  in  the  income  payable  to  my 
husband,  I  give,  devise  and  bequeath  the  said  re3id- 
uary  estate  to  my  nephews  and  nieces, — the  children 
of  my  sisters,  including  those  of  my  half-sisters,  and 
shoidd  any  of  my  nephews  and  nieces  be  dead,  leaving 
children  to  survive  them,  such  child  or  children  shall 
take  its  deceased  parent's  share." 

Andrew  R.  Schnebly  survived  his  wife  until  1913  when 
he  died  leaving  a  will  by  which  he  devised  and  bequeathed 
his  property,  after  a  life  interest,  which  has  expired,  and 
certain  specific  bequests,  to  four  designated  persons  in  equal 
shares  absolutely.  In  the  interval  between  the  deaths  of  the 
husband  and  wife  their  son  Daniel  died  intestate,  unmarried 
and  without  issue  and  leaving  no  brothers  or  sisters  either 
of  the  whole  or  half  blood.  The  bill  was  filed  by  a  nephew 
and  a  grand-nephew  of  flarriet  Schnebly,  and  the  parties 
defendant  include  the  other  persons  belonging  to  the  class  of 
contingent  remaindermen  described  in  the  residuary  clause 
of  her  will,  and  also  the  devisees  under  the  will  of  her  hus- 
band, some  of  whom  have  since  become  the  purchasers  of 
the  property  decreed  to  be  sold.  The  objection  urged  to  the 
sale  is  that  the  plaintiffs  who  filed  the  bill  have  no  interest 
in  the  subject  matter  of  the  suit,  and  that  the  Court  was* 
therefore,  without  jurisdiction  to  pass  the  decree.  It  is  con- 
tended that  upon  a  proper  construction  of  the  will  of  Harriet 
Schnebly,  the  event  upon  which  the  contingent  remainder 
to  her  nephews  and  nieces  or  their  children  depends  was  the 
death  of  the  son  Daniel  without  issue  in  the  lifetime  of  the 
testatrix,  and  that  as  he  lived  beyond  that  period,  the  estate 
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Revised  to  him  became  indefeasibly  vested  in  him  and  upon 
his  death  intestate,  unmarried  and  without  leaving  issue, 
brothers  or  sisters,  his  interest  in  the  property  was  inherited 
by  his  surviving  father  and  passed  under  the  will  of  the 
latter  to  his  devisees.  The  Court  below  overruled  the  ex- 
'Ceptions  and  ratified  the  sale  on  the  theory  that  according  to 
the  intention  of  the  testatrix,  as  plainly  shown  by  the  terms 
of  her  will,  the  residuary  estate  was  to  vest  in  remainder  in 
the  nephews  and  nieces,  or  their  children,  in  the  event  of  the 
■death  of  Daniel  Schnebly  at  any  time  prior  to  the  expiration 
of  the  preceding  life  estate  of  his  father.  With  this  view 
we  fully  agree. 

The  language  of  the  will  is  not  obscure  or  ambiguous  and 
the  intention  of  the  testatrix  is  capable  of  being  readily  as- 
'Certained.  After  placing  the  residuary  estate  in  trust  for 
the  equal  benefit  of  her  husband  and  son  during  the  life  of 
the  former,  she  directs  that  "from  and  after"  the  husband's 
death  the  trust  estate  as  a  whole  shall  go  to  the  son ;  but  "if 
he  should  die  without  leaving  issue  living  at  the  time  of  his 
•death,  then,  subject  to  the  life  interest  in  the  income  pay- 
able" to  the  husband,  the  estate  shall  go  to  the  nephews  and 
nieces,  and  should  any  of  the  latter  "be  dead  leaving  children 
to  survive  them,"  the  children  shall  take  the  "deceased  par- 
ent's share."  It  was  the  evident  purpose  of  these  disposi- 
tions that  the  estate  in  remainder  should  vest  in  possession 
in  the  son  only  from  and  after  the  death  of  the  father,  and 
that  if  the  son  should  in  the  meantime  die  without  issue,  the 
estate  should  pass  to  the  ultimate  remaindermen.  In  other 
words,  it  is  clear  that  the  testatrix  intended  the  nephews  and 
nieces,  or  their  children,  to  have  the  trust  estate  if  at  the 
time  fixed  for  its  distribution,  her  son  was  dead  leaving  no 
issue.  There  is  no  rule  of  interpretation  which  forbids  that 
this  expressed  intention  shall  be  gratified.  On  the  contrary 
there  is  a  well  recognized  principle  which  supports  and 
favors  the  construction  we  have  adopted.  It  is  stated  by 
»Chief  Judge  Alvey  in  Engel  v.  Geiger,  65  Md.  544,  as  fol- 
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lows :  "As  a  generfJ  rule  it  is  certainly  true  that  in  the  case 
of  an  immediate  gift,  with  a  bequest  over  in  the  event  of 
the  death  of  the  first  or  preceding  legatee,  the  event  of  death 
is  referable  to  the  lifetime  of  the  testator.  But  it  is  ex- 
plicitly laid  down  as  text  law  that  this  construction  is  only 
made  ex  necessitaie  reif  from  the  absence  of  any  other  period 
to  which  the  words  denoting  the  event  of  death  can  be  re- 
ferred. Consequently,  where  there  is  another  point  of  time 
to  which  such  dying  may  be  referred,  as  in  the  case  when 
the  bequest  is  to  take  effect  in  possession  after  a  life  estate, 
or  at  any  period  subsequent  to  the  testator's  death,  the  words- 
may  be  considered  as  extending  to  the  event  of  the  legatee 
dying  in  the  interval  between  the  testator's  death  and  the 
period  of  vesting  in  possession,  or  the  time  of  actual  distribu- 
tion, as  will  best  promote  the  intention  of  the  testator,  to  be 
gathered  from  the  context  of  the  will.  3  J  arm.  on  Wills 
611."  Among  the  cases  in  which  this  doctrine  has  been 
stated  and  applied  are :  Straus  v.  Rost,  67  Md.  476 ;  Hamr 
mett  V.  Ilammett,  43  Md.  307;  Wilson  v.  Bull,  97  Md.  137; 
Hutchins  Y.  Pearce,  80  Md.  445;  Merca/niile  Trust  &  De- 
posit Co,  V.  Brown,  71  Md.  169;  Bailey  v.  Love,  67  Md. 
592 ;  8m/ill  v.  Marburg,  77  Md.  19.  In  the  present  case  the 
disposition  in  remainder  is  distinctly  made  to  take  effect  in 
possession  at  a  period  subsequent  to  the  death  of  the  testa- 
trix, and  her  real  and  evident  wishes  can  be  given  effect  only 
by  referring  to  this  later  point  of  time  the  contingency  upon 
which  the  limitation  over  is  dependent  The  case  is,  there- 
fore, clearly  subject  to  the  general  rule  of  construction  we 
have  quoted. 

The  appellants^  in  support  of  their  contention,  invoke  the 
principle  that  the  law  favors  the  early  vesting  of  estates.  In 
Poultney  v.  Tiffany,  112  Md.  633,  it  was  said,  in  the  opinion 
by  Judge  Pbarce,  that,  "*  *  *  notwithstanding  the  prefer- 
ence of  the  law  for  early  vesting,  the  testator  or  donor  has 
the  absolute  right  to  fix  the  period  of  vesting  at  his  pleasure, 
'and  to  make  it  depend  upon  a  contingency,  and  when  he 
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has  done  this  with  reasonable  certainty,  his  wishes  will  pre- 
vail and  the  estate  will  not  vest  until  the  happening  of  the 
contingency/  "  citing  Larmour  v.  Rich,  71  Md.  36^9.  This 
right  of  disposition  is,  of  course,  subject  to  the  rule  against 
remoteness.  A  statement  similar  in  effect  to  the  one  just 
quoted  is  contained  in  the  opinion  by  Judge  Schmucker, 
in  LumpJcin  v.  Lumpkin^  108  Md.  496.  In  Bailey  v.  Love, 
supra,  this  Court  said :  "We  cannot  hold  that  the  law  favors 
the  vesting  of  estates  to  the  extent  of  defeating  tue  testator's 
intention."  This  expression  is  appropriate  to  the  case  now 
under  consideration. 

A  separate  objection  raised  by  the  purchasers  to  the  jur- 
isdiction of  the  Court  to  decree  the  sale  is  that  by  the  will 
of  Andrew  R.  Schnebly  his  executor  was  empowered  to  sell 
and  distribute  the  proceeds  of  the  undivided  six-sevenths 
interest  of  which  the  testator  died  seized,  and  that  hence  the 
estates  of  the  parties  are  not  concurrent  as  they  are  required 
to  be  in  such  a  proceeding.  Code,  Article  16,  section  137;. 
Roche  V.  Waters,  72  Md.  269 ;  GUI  v.  Wells,  59  Md.  499. 
It  appears  that  the  will  referred  to  did  not  devise  the  prop- 
erty to  the  executor,  but  merely  conferred  upon  him  a  naked 
power  to  sell  and  convey.  The  residuary  devisees  were  the 
holders  of  the  legal  title  (Small  v.  Marburg,  77  Md.  20), 
and  entitled  to  the  proceeds  of  the  sale.  They  and  the  execu- 
tor are  parties  to  the  suit  and  they  represent  the  entire  six- 
sevenths  interest  which  passed  under  the  will.  The  bill  is. 
filed  by  some  of  the  owners  of  the  remaining  one-seventh  in 
order  to  realize  their  interest  by  a  sale  of  the  estate  as  a 
whole  on  the  ground  that  it  is  not  susceptible  of  being  divided 
without  loss  and  injury  to  those  entitled.  The  right  given 
them  by  statute  to  pursue  this  course  is  not  affected  by  the 
mere  fact  that  the  devisor  of  the  other  six-sevenths  interest 
has  made  the  disposition  in  question.  The  interests  of  the 
parties  to  the  bill  are  concurrent  within  the  meaning  of  the 
act  and  for  the  purposes  of  such  a  proceeding  as  the  presents 

Order  affirmed,  with  costs. 

Digitized  by  VjOOQ IC 


28  McLaughlin  vs.  Fleming. 

Syllabus.  [124 


H.  B.  McLaughlin,  jonas  eshleman  and 

LEWIS  E.  SMITH 

vs. 

EDWARD  E,  FLEMING. 

Wills:  construction;  life   estates;  with   power  of  sale;  whin 

purchaser  not  required  to  look  to  the  application  of  the 

purchase  money.    Trustees'  sales. 

Executors :  sales  by. 

The  great. object  in  construing  a  will  is  to  ascertain  from  the 
face  of  the  instrument  the  intention  and  desire  of  the  testator, 
which  is  always  to  be  carried  into  effect,  unless  opposed  by 
some  principle  or  positive  law.  p.  33 

A  will  and  codicil  constitute  one  instrument,  and  the  codicil, 
revoking  in  term's  a  portion  of  the  will,  in  effect,  republishes  the 
whole  will,  as  of  the  date  of  the  codicil,  in  respect  to  all  parts 
of  the  will  not  revoked  by  it,  by  express  terms,  or  by  provisions 
so  entirely  inconsistent  with  the  terms  of  the  will  as  to  make  it 
impossible  to  give  effect  to  them.  p.  34 

By  her  will,  a  testatrix  devised  all  of  her  property  to  her 
husband  for  his  natural  life,  then  to  her  children,  etc.,  and 
named  her  husband  her  executor;  by  a  codicil,  she  conferred 
upon  him,  in  the  exercise  of  his  judgment  and  discretion,  full 
power  and  authority  to  sell,  in  any  manner  that  he  might  see 
£t,  any  or  all  of  the  lands  or  property,  or  the  estate  bequeathed 
and  devised,  etc.,  to  him,  etc.,  with  power  to  convey,  transfer 
and  assign  the  same  to  the  purchaser  or  purchasers  thereof;  the 
codicil  further  provided  that  the  proceeds  arising  from  any 
such  sale  or  sales  should  be  invested  or  reinvested  by  him  from 
time  to  time,  he  to  have  absolutely  the  income  thereof  and 
therefrom  during  the  term  of  his  natural  life,  etc. ;  it  was  held. 
that,  by  the  will  and  codicil,  the  husband  was  authorized  to  sell 
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all  or  any  of  the  land  and  property  of  the  testatrix  in  which  an 
estate  was  devised  and  bequeathed  to  him  for  his  natural  life ; 
and  that  since  such  an  estate  was  given,  etc.,  in  all  property  and 
land  of  the  testatrix,  he  was  thereby  authorized  to  sell  all  or 
any  of  the  estate,  and  was  not  limited  to  the  sale  of  his  life 
estate.  pp.  34,  35,  36 

Such  authority  was  not  conferred  upon  him  as  executor,  and 
no  report  of  any  sale  or  sales  was  necessary  to  be  made  by  him, 
as  such,  to  the  Orphans'  Court.  p.  35 

Purchasers  at  sales  so  made  by  the  husband  are  not  required 
to  see  to  a  proper  application  of-  the  purchase  money.  p.  37 

When  a  trustee  is  required  to  sell  and  reinvest  for  the  same 
trusts  and  purposes  as  those  expressed  by  the  instrument  creat- 
ing  the  trust,  the  purchaser  will  be  discharged  from  responsi- 
bility for  the  application  of  money  paid  by  him  to  the  trustee* 

p.  37 

Decided  June  26th,  1914. 

Appeal  from  the  Circuit  Court  for  Washington  County. 
In  Equity.     (Keedy,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Boyd^  C.  J.,  Bbiscoe, 
BuKKE^  Thomas,  Pattison,  Uener,  Stockbbidge  and  Con- 
stable, JJ. 

Buchcman  Schley,  Abraham  C.  Strite  and  Otho  V.  Middle- 
kauffj  filed  a  brief  for  the  appellant. 

/.  A.  Mason,  filed  a  brief  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  before  us  on  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  Washington  County  passed  upon  the  facts  in 
a  case  stated  under  Rule  47  of  the  equity  rules  promulgated 
by  this  Court.  The  facts  agreed  upon  and  stated  in  the 
record  are  as  follows : 
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Cora  A.  Fleming,  late  of  Washington  C!ounty,  deceased, 
departed  this  life  on  or  about  the  1st  day  of  February,  1912, 
leaving  no  indebtedness,  but  seized  and  possessed  of  real  and 
personal  property  in  said  Washington  County  and  in  Frank- 
lin County,  Pennsylvania,  and  leaving  a  last  will  and  codicil 
which  have  been  duly  admitted  to  probate  by  the  Orphans' 
Court  of  Washington  County  aforesaid  and  letters  testa- 
mentary have  been  issued  thereon  out  of  said  Court  to  her 
husband,  Edward  E.  Fleming. 

By  her  will,  executed  the  24th  day  of  September,  1909, 
she  disposed  of  her  property  as  follows : 

"First.  I  will,  give,  bequeath  and  devise  unto  my 
husband,  Edward  E.  Fleming,  of  said  County  and 
State  (Washington  County,  Maryland,),  for  and  dur- 
ing the  term  of  his  natural  life,  all  of  my  estate  and 
property,  real,  personal  and  mixed.  *  *  *  He  to  have 
the  full  use,  enjoyment,  benefit  and  income  and  pro- 
duction thereof  and  therefrom,  for  and  during  the  term 
of  his  natural  life;  and  from  and  after  the  death  of 
my  said  husband,  then  to  my  children  or  child  then 
living,  and  to  the  issue,  then  living,  of  any  child  or 
children  of  mine  which  may  then  be  deceased,  aj9  ten- 
ants in  common,  etc. 

"Second.  I  do  hereby  nominate,  constitute  and  ap- 
point my  said  husband,  Edward  E.  Fleming,  to  be  the 
sole  executor  of  this  my  last  will  and  testament,  and 
will  and  direct  that  no  bond  shall  be  required  of  him 
as  such,  nor  shall  any  bond  be  required  of  him  for  the 
preservation  of  the  estate  herein  and  hereby  willed, 
given,  bequeathed  and  devised  to  him  for  the  term 
of  his  natural  life." 

In  the  codicil  to  her  will,  executed  on  the  20th  day  of 
September,  1911,  are  found  the  following  provisions: 

"First.  I  do  hereby  will  and  direct  that  my  said 
husband,  Edward  E.  Fleming,  whenever  in  his  own 
judgment  and  discretion  he  may  desire  to  do  so,  is 
hereby  given  full  power  and  aiithority  to  sell  in  any 
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manner  lie  sees  fit,  the  lands  or  property,  or  any  part 
thereof,  or  any  or  all  of  the  estate  given,  bequeathed 
and  devised  to  him  for  and  during  the  term  of  his 
natural  life,  and  to  convey,  transfer  or  assign  the  same 
to  the  purchaser  or  purchasers  thereof,  and  that  the 
proceeds  arising  from  any  such  sale  or  sales  shall  be 
invested  and  reinvested  by  him  from  time  to  time,  he 
to  have  absolutely  the  income  thereof  and  therefrom 
during  the  term  of  his  natural  life,  but  and  provided, 
however,  that  my  said  husband,  if  he  so  desires,  to  take 
eflFect  in  his  lifetime,  may  give,  convey  or  assign  to 
any  or  all  of  my  children,  or  the  issue  of  them  or  any 
of  them,  any  part  or  portion  of  the  lands,  estate,  cor- 
pus or  principal  thereof  given,  bequeathed  and  devised 
to  him  for  life,  in  such  manner  and  amount  or  por- 
tions as  he  may  deem  proper,  with  power  to  create  any 
trust  for  the  benefit  and  use  of  my  children  or  any  of 
them,  or  the  issue  of  them  or  any  of  them. 

"Second.  I  do  further  will  and  direct  that  if  my 
said  husband  shall  not  have  disposed  of  the  estates  and 
property  amongst  my  children,  or  the  issue  of  them  or 
any  of  them  as  in  the  preceding  paragraph  provided, 
that  he  shall,  by  last  will  and  testan\pnt,  dispose  of  the 
same  amongst  my  children,  or  the  issue  of  them  or 
any  of  them,  in  such  manner  and  amounts  as  he  may 
think  right  and  just,  with  power  to  create  any  trust 
he  deems  prudent,  for  my  children  or  any  of  them,  or 
the  issue  of  them  or  any  of  them,  and  in  the  event  of  my 
said  husband  not  executing  the  power  or  powers  given 
to  him  in  and  by  thi3  codicil  to  dispose  of  the  estate 
or  any  part  or  portion  thereof  amongst  my  children 
or  any  of  them,  or  the  issue  of  them  or  any  of  them, 
that  the  estate  remaining  after  the  termination  of  the 
life  estate  to  my  said  husband,  shall  pass  and  take  ef- 
fect as  provided  in  my  said  last  will  and  testament." 

After  the  death  of  the  testatrix  and  after  Edward  E.  Flem- 
ing had  become  seized  and  possessed  of  her  estate  and  prop- 
erty under  and  by  virtue  of  said  will  and  codicil  thereto,  he 
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sold  unto  each  of  the  appellants,  Lewis  E.  Smith,  H.  B.  Mc- 
Laughlin and  Jonas  Eshleraan,  a  part  of  said  lands  lying  and 
being  in  Washington  County,  Md.,  and,  as  it  is  alleged  in 
the  statement  of  facts,  the  said  appellants  (plaintiffs  in  the- 
Court  below),  "are  ready,  willing,  and  able  to  perform  their 
contracts  of  purchase  on  their  respective  parts  according  to* 
the  terms  and  provisions  of  the  respective  contracts  of  pur- 
chase entered  into  by  each  of  them  with  the  said  Edward  E» 
Fleming,  but  certain  doubts  upon  the  part  of  the  complain- 
ants have  arisen  as  to  the  proper  interpretation  and  construc- 
tion of  the  will  of  Cora  A.  Fleming,  which  relate  to  the  suf- 
ficiency of  the  title  which  your  purchasers  would  take  from 
Edward  E.  Fleming,  as  to  a  proper  application  of  the  pur- 
chase money  and  of  the. duty  of  your  respective  petitioners 
on  their  respective  parts  to  see  to  the  application  thereof. 
Whereupon  the  Court  below  was  asked  to  construe  the  will 
and  codicil  in  respect  to  the  points  raised  and  questions  pre- 
sented in  the  case  stated,  and  to  pass  a  decree  in  conformity 
therewith.    The  questions  so  presented  are  as  follows,  to  wit : 

1st.  "Whether  Edward  E.  Fleming  under  the  terms  of 
said  will  and  codicil  has  the  right  to  sell  and  can  make 
marketable  title  to  said  lands." 

2nd.  "Whether  Edward  E.  Fleming,  under  a  proper  con- 
struction and  interpretation  of  said  will,  is  not  required  to 
sell  said  lands  as  executor  and  report  his  sales  to  the  Orphans' 
Court  and  have  them  ratified  by  said  Court,  according  to  the 
provisions  of  the  Code  of  Public  General  Laws  of  Maryland 
for  such  cases  made  and  provided." 

3rd.  "Whether  it  is  the  duty  under  the  proper  construc- 
tion and  interpretation  of  said  will  and  codicil  for  your 
complainants  to  see  to  a  proper  application  of  the  purchase 
money  when  paid  by  them." 

The  Court  below  construed  the  will  and  codicil  in  respect 
to  the  questions  presented  and  held  that  an  aflSrmative  answer 
should  be  given  to  the  first  question,  while  the  second  and 
third  questions  should  be  answered  in  the  negative,  and 
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passed  its  order  or  decree  of  March  6,  1914,  in  conformity 
with  such  decision,  declaring: 

'Tirst.  That  the  said  Edward  E.  Fleming  under  the  terms 
of  the  wiU  and  codicil  of  his  wife,  Cora  A.  Fleming,  has  the 
right  and  power  to  sell  and  convey  the  lands  of  the  said 
testatrix  as  has  been  done  by  him,  as  shown  by  Exhibit  2 
filed  in  this  cause  (which  is  a  copy  of  the  contract  of  sale 
made  in  writing  by  and  between  the  said  Edward  E.  Flem- 
ing and  the  appellant,  Lewis  E.  Smith,  by  which  a  part  of 
said  lands  of  the  said  testatrix  were  sold  by  Edward  E.  Flem- 
ing, as  an  individual  and  not  as  an  executor,  unto  the  said 
Lewis  E,  Smith),  and  that  the  said  Edward  E.  Fleming 
can  grant  and  convey  a  marketable  title  to  said  lands  in  fee. 

*'Second.  That  the  said  Edward  E.  Fleming,  under  a 
proper  construction  and  interpretation  of  said  will  and  cod- 
icil, is  not  required  to  sell  said  lands  as  executor  and  report 
his  sales  to  the  Orphans^  Court  of  Washington  County  for 
ratification,  as  is  generally  required  in  cases  of  sales  of  real 
estate  made  by  executors. 

*^And  Third.  That  it  is  not  the  duty,  imder  the  provisions 
of  said  will  and  codicil,  for  the  complainant,  or  any  of  the 
purchasers  of  said  land,  to  see  to  the  application  of  the  pur- 
chase moneys  paid  by  them,  or  by  any  of  them,  for  the  land 
conveyed  to  them,  respectively,  by  the  said  Edward  E.  Flem- 
ing, under  the  power  and  authority  conferred  upon  him  by 
the  testatrix  in  said  will  and  codicil  relative  thereto.^^ 

It  is  from  the  above  decree  of  the  lower  Court  that  this 
appeal  is  taken. 

In  deciding  this  appeal  we  are  called  upon  to  construe 
the  will  and  codicil  only  to  the  extent  of  determining  whether 
or  not  the  Court  below,  by  its  decree  appealed  from,  prop- 
erly answered  the  aforesaid  questions. 

"In  this  case,  as  in  every  other  case  in  which  a  will  is  to 

be  construed,  the  great  object  is  to  ascertain,  from  the  face  of 

the  paper,  the  intention  and  design  of  the  testator;  which  is 

to  be  earned  into  effect  unless  opposed  by  some  principle  of 

VOL-  124  3 
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positive  law.  The  will  and  the  codicil  constitute  one  instru- 
ment; and  the  codicil  revoking,  in  terms,  a  portion  of  the 
wiJ,  has  the  effect  to  republish  the  will  as  of  the  date  of 
the  codicil,  in  respect  to  all  pai*ts  of  the  will  not  revoked  by 
the  codicil  either  in  express  terms  or  by  a  bequest  or  devise 
so  entirely  inconsistent  with  the  terms  of  the  will  as  to  make 
it  impossible  to  give  effect  to  both.''  Jones  v.  Earle,  1  Gill, 
400. 

In  reviewing  the  decision  of  the  lower  Court  we  will  con- 
sider together  the  first  and  second  questions  presented.  These 
questions  are:  (1)  Can  Edward  E.  Fleming,  imder  the  terms 
of  the  will  and  codicil,  sell  and  convey  a  marketable  title  to 
the  lands  of  the  testatrix  mentioned  and  described  therein? 
And  (2)  If  so,  is  he  required  to  sell  such  lands  as  executor 
and  report  the  sale  or  sales  thereof  to  the  Orphans'  Court  of 
Washington  County  to  be  ratified  by  it? 

The  codicil  of  the  will  confers  upon  Edward  E.  Fleming 
the  exercise  of  his  judgment  and  discretion,  "full  power  and 
authority"  to  sell  in  any  manner  he  sees  fit  the  lands  or  prop- 
erty, or  any  part  thereof,  or  any  or  all  of  the  estate  given, 
bequeathed  and  devised  to  him  for  and  during  the  term  of  his 
natural  life,  and  to  convey,  transfer  or  assign  the  same  to  the 
purchaser  or  purchasers  thereof." 

The  contention  of  the  plaintiff  is,  that  by  the  use  of  the 
above  language  of  the  codicil  no  power  or  authority  is  con- 
ferred upon  Fleming  to  sell  and  to  convey,  transfer  or  assign 
to  the  purchaser  or  purchasers  thereof  more  tiian  his  life 
estate  in  the  land^  and  property  so  devised  and  bequeathed 
to  him. 

This  certainly  could  not  have  been  the  meaning  of  the 
testatrix  as  shown  by  the  will  and  codicil.  The  codicil  fur- 
ther provides:  "The  proceeds  arising  from  any  such  sale  or 
sales  shall  be  invested  and  re-invested  by  him  from  time  to 
time,  he  to  have  absolutely  the  income  thereof  and  therefrom 
during  the  term  of  his  natural  life,"  etc. 

^^•  the  will  a  life  estate  in  all  the  lands  and  property  of 
'ho  testatrix  was  devised  and  bequeathed  to  Edward  E.  Flem- 
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ing,  and  it  required  no  express  authority  therein  to  enable 
him  to  sell  and  to  convey,  transfer  or  assign  such  life  estate 
to  the  purchaser  or  purchasers  thereof,  and  when  sold  the 
proceeds  of  sale  of  such  life  estate  would  be  his  absolute 
property  and  estate.  There  was  no  need  of  any  power  or 
authority  being  conferred  upon  him  by  the  codicil  enabling 
him  to  sell  and  dispose  of  such  life  estate;  this  right,  as  we 
have  said,  he  had  without  any  such  express  power  or  author- 
ity. 

Therefore,  to  give  the  language  of  the  codicil  the  meaning 
claimed  for  it  by  the  plaintiffs,  it  would  have  the  effect  of 
restricting  Fleming  in  the  full  benefit  and  enjoyment  of  his 
life  estate,  for  should  he  sell  it,  the  proceeds  are  not  to  be  his 
absolutely,  but  are  to  be  invested,  he  to  receive  only  the 
profit  and  income  from  such  investment ;  and  it  would  have 
the  effect,  in  the  event  of  sudi  sale,  of  lessening  the  estate 
so  devised  and  bequeathed  to  him,  under  the  tviU,  in  the  land 
and  property  of  the  testatrix. 

Such  a  meaning  placed  upon  the  language  of  the  codicil 
would  be  altogether  inconsistent  with  the  additional  confi- 
dence reposed  in  the  husband  by  her  codicil  lo  the  will.  The 
codicil  further  provides  that  the  husband,  "if  he  so  desires, 
to  take  effect  in  his  lifetime,  may  give,  transfer  and  assign 
to  any  or  all  of  my  children,  or  the  issue  of  them  or  any  of 
them,  any  part  or  portion  of  the  lands,  estate,  corpus  or  prin- 
cipal thereof,  given,  bequeathed  and  devised  to  him  for  life, 
in  such  manner  and  amount  or  portion  as  he  may  deem 
proper." 

It  certainly  can  not  be  successfully  contended  that  it  is 
only  his  life  estate  that  he  is  authorized  to  convey  and  assign 
TO  those  named  in  the  codicil,  but  if  the  contentions  of  the 
plaintiffs  were  adopted,  we,  to  be  consistent,  would  be 
lequired  to  so  hold,  for  the  language  used  in  describing  the 
{jroperty  and  estate  that  he  is  authorized  to  convey  and  assign 
to  such  person  is  practically  the  same  when  considered  in 
determining  the  question  before  us,  as  the  language  used  in 
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describing  the  property  and  estate  that  Fleming  is  author- 
ized to  sell  and  to  re-invest  the  proceeds  thereof.  The  prop- 
erty or  estate  that  he  was  authorized  to  sell  is  the  same  prop- 
erty or  estate  that  he  is  authorized  to  convey  and  assign  to 
those  mentioned  in  the  codicil. 

Therefore,  if  any  doubt  existed  as  to  the  meaning  of  the 
testatrix  in  the  use  of  the  above  quoted  language,  it  is  cer- 
Ininly  removed  when  in  the  succeeding  item  of  the  codicil 
it  is  provided:  ^'That  if  my  said  husband  shall  not  have  dis- 
posed of  the  estate  and  property  amongst  my  children,  or 
the  issue  of  them  or  any  of  them,  as  in  the  preceding  paror 
graph  provided,  he  shall  by  last  will  and  testament  dispose  of 
the  same,  etc."  It  surely  will  not  be  contended  that  the  prop- 
erty he  was  authorized  to  dispose  of  by  last  will  and  testa- 
ment was  only  his  life  estate  in  the  lands  and  property  that 
were  devised  and  bequeathed  to  him,  for  this  he  could  not 
have  disposed  of  by  will,  as  such  estate  terminated  at  his 
death. 

The  above  italicized  words  "given,  bequeathed  and  devised 
lo  him  for  and  during  the  term  of  his  natural  life,"  or 
''given,  bequeathed  and  devised  to  him  for  life,"  are  not  used 
lo  limit  the  estate  that  he  is  to  sell,  or  that  he  is  to  convey  or 
assign  to  those  named  in  the  codicil,  but  they  are  merely 
descriptive  of  the  lands  and  property  that  he  is  authorized 
either  to  sell  and  invest  the  proceeds  thereof,  or  to  convey 
and  assign  to  those  named  in  the  codicil.  In  other  words,  he 
is  authorized  to  sell  all  or  any  part  of  the  land  and  property 
of  the  testatrix  in  which  an  estate  was  "given,  devised  and 
bequeathed  to  him  for  his  natural  life,"  and  as  such  an  estate 
was  given,  devised  and  bequeathed  to  him  in  all  the  property 
and  land  of  the  testatrix,  he  is  authorized  to  sell  all  or  any 
part  of  her  estate,  and  such  authority  was  not,  in  our  opin- 
ion, conferred  upon  him  as  executor.  Consequently,  no  report 
of  any  sale  or  sales  was  to  be  made  by  him  as  executor  to 
the  Orphans'  Court  of  Washington  County  for  ratification 
by  it.    Looking  both  to  the  will  and  codicil  we  find  no  expres- 
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sions  which  indicate  an  intention  on  the  part  of  the  testatrix 
to  confer  the  power  or  sale  upon  Fleming  as  executor.  No 
power  of  sale  is  found  in  the  will;  it  is  only  in  the  codicil 
that  we  find  such  power,  and  no  reference  is  therein  made 
to  Fleming  as  executor,  and  there  is  no  language  used  therein 
that  may  be  construed  as  conferring  such  power  upon  him 
as  executor  by  implication.  It  was  not  upon  him  as  executor 
tliat  the  power  was  conferred.  Porterfield  v.  Porterfield,  85 
Md.  665. 

As  to  the  last  question  presented,  that  is,  whether  it  is  the 
duty  of  the  plaintiffs  to  see  that  a  proper  application  of  the 
purchase  money  is  made  by  Fleming  when  the  same  is  paid 
to  him,  the  rule  applicable  thereto,  as  stated  in  Van  Bohkelen 
V.  Tinges,  58  Md.  57,  and  followed  in  the  later  case  of 
Kcister  v.  Scott,  61  Md.  507,  is,,  that  where  the  disposition 
of  the  proceeds  depeiids  in  any  material  particular  upon  the 
discretion  of  the  trustee,  or  where  an  interval  must  or  may 
properly  elapse  between  the  sale  and  the  application  of  the 
purchase  money,  the  purchaser  will  be  free  from  liability 
b}'  payment  to  the  trustee  and  will  not  be  responsible  for  a 
subsequent  misappropriation  by  the  latter.  And  it  is  further 
added  that  where  a  trustee  is  required  to  sell  and  re-invest 
for  the  same  trusts  or  purposes,  the  purchaser  will  be  dis- 
charged from  responsibility  for  the  application  of  money 
paid  by  him  to  the  trustee.  And,  therefore,  under  this  rule, 
which  is  applicable  in  this  case,  the  appellants,  purchasers  as 
pforesaid,  are  not  required  to  see  that  a  proper  application 
of  the  purchase  money  is  made  by  Fleming. 

The  order  of  the  Court,  therefore,  will  be  affirmed,  and 
aa  such  order  required  each  of  the  parties  to  pay  his  own 
co?ts  in  the  Court  below,  we  will  here  simply  dispose  of  the 
costs  in  this  Court,  or  the  costs  of  this  appeal,  by  requiring 
the  appellants  to  pay  such  costs. 

Order  affirmed,  with  casts  of  this  appeal  to 
be  paid  by  the  appellant. 
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BETA  A.  H.  KENNEDY,  Executrix, 

vs. 

EUGENE  S.  KENNEDY. 

Wills:  capacity;  undue  influence.     Prayers:  unsupported  hy 
evidence.     Prayers  taking  case  from  jury. 

Although  a  prayer  may  be  correct  in  principle,  it  should  not 
be  granted  unless  there  be  evidence  in  the  case  to  support  the 
theory  on  which  it  is  granted.  p.  41 

In  order  to  condemn  and  avoid  a  will  on  the  ground  that  it 
was  procured  by  undue  influence,  it  is  not  sufficient  to  show  that 
there  was  influence  which  affected  the  testator^s  disposition  of 
his  property ;  but  in  order  to  vitiate  his  act  it  must  appear  that 
such  influence  at  the  time  he  made  such  disposition  dominated 
his  will,  took  away  his  agency,  and  prevented  the  exercise  of 
judgment  and  choice  by  him.  pp.  42-43 

Upon  a  question  of  a  testator's  capacity  to  make  a  will,  it  is 
not  competent  evidence  for  a  witness  to  speak  of  what  other 
persons  knew,  or  their  opinion  of  the  testator's  habit  of  making 
wills.  p.  44 

In  the  trial  of  issues  from  an  Orphans'  Court,  as  to  the  ques- 
tion  of  imdue  influence,  etc.,  a  prayer  to  take  the  case  from  the 
jury,  on  the  ground  of  want  of  evidence,  should  refer  to  the 
whole  evidence,  and  not  to  the  evidence  of  the  caveators  alone. 

p.  45 

Decided  June  26th,  19 H. 
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Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City.     (DoBLEB,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Boyd,  C.  J.,  Beiscoe,  Burke, 
Thomas,  Ubneb,  Stockbbidge  and  Constable,  JJ. 

Karl  A.  M.  SchoUz  and  W.  Harry  Holmes  submitted  a 
brief  for  the  appellant. 

Walter  W.  Parker  and  John  B.  M.  Staum  submitted  a 
brief  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

On  the  21st  day  of  October,  1913,  at  the  instance  of  the 
caveator,  Eugene  S.  Kennedy,  five  issues  were  directed  by 
the  Orphans'  Court  of  Baltimore  City  to  be  sent  to  the  Court 
of  Common  Pleas  of  that  city  to  be  tried  by  a  jury,  upon  a 
caveat  to  tibe  will  of  David  D.  Kennedy,  the  deceased  father 
of  the  appellee. 

The  issues  as  set  out  in  the  record  are  as  follows : 

(1)  Was  the  paper  writing  dated  the  14th  day  of  Decem- 
ber, 1911,  purporting  to  be  the  last  will  and  testament  of  the 
said  David  D.  Kennedy,  signed  by  him  or  by  some  other 
person  in  his  presence  or  by  his  express  direction  and  sub- 
scribed in  the  presence  of  two  credible  witnesses? 

(2)  Were  the  contents  of  the  paper  writing,  dated  the 
i4th  day  of  December,  1911,  purporting  to  be  the  last  will 
and  testament  of  David  D.  Kennedy,  read  to,  or  by  him,  or 
known  to  him,  at  or  before  the  time  of  the  allied  execution 
thereof? 

(3)  Was  the  execution  by  said  David  D.  Kennedy  of  said 
paper  writing,  dated  the  14th  day  of  December,  1911,  and 
purporting  to  be  the  last  will  and  testament  of  said  David  D. 
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Kennedy  procured  by  undue  influence  exercised  and  prac- 
ticed upon  him  ? 

(4)  Was  the  said  paper  writing  dated  the  14th  day  of 
December,  1911,  and  purporting  to  be  the  last  will  and  testa- 
ment of  said  David  D.  Kennedy,  executed  by  him  when  he 
was  of  sound  and  disposing  mind  and  capable  of  executing 
a  valid  deed  or  contract? 

(5)  Was  the  said  David  D.  Kennedy  induced  to  make 
tuid  paper  writing,  dated  the  14th  day  of  December,  1911, 
and  purporting  to  be  his  last  will  and  testament,  by  fraud 
practised  upon  him  ? 

The  verdict  of  the  jury,  at  the  conclusion  of  the  plaintiffs 
testimony  appears  from  the  record,  to  have  been  rendered, 
under  instructions  of  the  Court,  in  favor  of  the  caveatee  on 
the  first,  second,  fourth  and  fifth  issues.  The  caveatee^s 
third  prayer,  asking  the  Court  to  direct  a  verdict  for  the 
defendant  on  the  thii*d  issue,  was  rejected,  and  after  a  trial, 
ii[)on  that  issue,  the  verdict  of  the  jury  was  in  favor  of  the 
caveator,  to  wit,  that  the  execution  of  the  will  was  procured 
by  undue  influence  exercised  and  practiced  upon  him. 

There  were  four  bills  of  exception  reserved  at  the  trial. 
Three  present  the  rulings  of  the  Court  on  questions  of  evi- 
dence and  the  fourth  to  the  overruling  of  a  special  exception 
to  the  caveator's  second  prayer,  to  the  granting  of  this  prayer 
and  to  the  refusal  of  the  caveatee's  first  prayer  offered  at  the 
c<mclu8ion  of  the  whole  testimony.  This  last-named  prayer 
was  a  renewal  of  the  caveatee's  rejected  third  prayer,  at  the 
conclusion  of  the  caveator's  testimony,  and  was  to  the  effect 
that  the  caveator  had  offered  no  evidence  legally  sufficient  to 
show  that  the  will  was  procured  by  the  undue  influence  of 
any  person  or  persons,  and  that  the  verdict  of  the  jury  must 
1/e  for  the  defendant  on  the  third  issue. 

The  caveator's  (plaintiff)  second  prayer  was  in  substance 
a  copy  of  the  plaintiff's  first  prayer  approved  by  this  Court, 
in  Hiss  v.  Weik,  T8  Md.  439,  defining  undue  influence.  In 
that  case,  where  the  chief  question  raised,  was  whether  there 
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^vas  l^ally  sufficient  evidence  offered  by  the  caveator  to 
justify  the  submission  of  the  case  to  the  jury,  the  Court 
-said,  the  plaintiff's  instruction  accurately  defined  undue  influ- 
ence as  understood  in  its  legal  sense,  and  left  to  the  jury 
to  find  from  the  evidence  the  existence  of  the  facts  necessary 
ro  constitute  such  an  influence.  The  appellants'  first  and 
second  prayers  asked  the  Court  to  withdraw  the  case  from 
tJie  jury  upon  the  ground  that  there  was  no  sufficient  evi- 
dence that  the  will  had  been  procured  by  undue  influence. 
If  the  appellee's  instruction  was  properly  granted,  there  was 
no  error  committed  in  rejecting  the  appellants'  first  and 
second  prayers;  but  if  there  was  error  in  rejecting  these 
latter,  there  was  of  necessity  error  in  granting  that  of  the 
-appellee.  So,  as  already  suggested,  the  controlling  inquiry  is, 
was  there  legally  sufficient  evidence,  that  is  competent  evi- 
dence, tending  to  prove  the  issues  which  ought  to  have  gone 
to  the  jurv^  In  Hiss  v.  Weik,  supra,  the  Court  granted  the 
plaintiff's  first  -prayer,  Ijecause  after  a  full  review  of  the 
testimony  it  held,  that  the  evidence  was  legally  sufficient 
irom  which  the  jury  could  properly  find,  if  they  believed  it 
to  be  true,  that  the  will  had  been  procured  by  undue 
influence. 

In  the  case  now  before  us,  we  are  of  opinion,  that  there 
was  no  l^^lly  sufficient  or  competent  evidence  to  support 
fhe  plaintiff's  second  prayer,  upon  the  issue  of  undue  influ- 
•ciice,  and  for  this  reason,  even  conceding  the  correctness  of 
the  legal  proposition  contained  therein,  the  prayer  should 
have  been  refused  and  rejected.  '  For  this  reason  there  was 
-eiTor  in  overruling  the  defendant's  special  exception  to  this 
prayer  and  in  granting  the  prayer.  Fanners'  Bank  v.  Hun- 
■ter,  97  Md.  148. 

The  facts  of  the  case  are  these:  David  D.  Kennedy,  the 
testator,  died  on  the  30th  of  April,  1912,  in  the  fifty-sixth 
jcar  of  his  age,  leaving  two  sons  by  a  former  marriage  and 
a  second  wife,  the  appellant.  The  oldest  son,  the  caveator, 
was  about  twenty-seven  years  of  age,  and  the  other  son, 
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/ 
about  fifteen  years  of  age,  at  the  time  of  his  death.     The 
will  is  dated  the  14th  of  December,  1911,  and  is  as  follows! 

"I,  David  D.  Kennedy,  being  of  sound  mind  and 
body,  do  hereby  constitute  this  my  last  will  and  testa- 
ment. 

"I  devise  and  bequeath  to  my  wife.  Beta  A.  H.  Ken- 
nedy, all  my  real  and  personal  property  which  shall 
remain  after  paying  one  hundred  dollars  each  to  my 
sons,  Eugene  S.  and  David  D.,  Jr. 

"It  is  my  desire  that  the  said  Beta  A.  H.  Kennedy 
shall  serve  without  bond. 

"All  former  wills  or  bequests  are  hereby  canceled.^' 

The  va'iue  of  the  entire  estate  left  by  the  testator  amounted 
to  about  $7,214.95,  consisting  of  a  lot  appraised  at  $1,3X)0 
and  proceeds  of  an  insurance  policy  and  certain  death  bene- 
fit funds. 

At  the  time  of  his  death  the  testator  was  employed  as 
Chief  Clerk  of  the  Passenger  Division  of  the  B.  &  O.  R.  R 
Company,  and  had  served  as  a  member  of  the  board  of  School 
Commissioners  of  Baltimore  City.  The  will  was  prepared" 
by  the  testator  himself,  and  executed  at  his  office  in  Balti- 
more City.  It  was  witnessed  by  three  of  the  clerks  employed 
with  him  in  the  office  of  the  B.  &  O.  R.  R.  Co.  The  will  was^ 
executed  about  one  year  after  his  second  marriage. 

There  were  nine  witnesses  produced  and  examined  on  be- 
half of  the  caveator  and  twelve  on  behalf  of  the  caveatee, 
and  a  careful  examination  of  the  testimony  of  each  witness 
fails  to  disclose  a  particle  of  evidence  tending  to  support  the 
charge  of  undue  influence,  or  that  the  will  was  the  result  of 
such  an  influence. 

In  Somers  v.  McCready,  96  Md.  439,  it  is  said,  from  what 
appears  to  be  the  rule  of  law  by  which  we  are  to  be  guided  in? 
the  inquiry  as  to  the  sufficiency  of  evidence  to  support  a 
charge  of  undue  influence  in  the  procuring  of  a  will,  it  is  not 
sufficient  to  condemn  and  avoid  the  will  to  find  that  there- 
was  influence  which  affected  the  testator's  disposition  of  hi* 
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property ;  but  it  must  be,  to  vitiate  his  act,  such  influence  as, 
at  the  time  he  was  making  such  disposition,  dominated  his 
will,  took  away  his  free  agency  and  prevented  the  exercise 
of  judgment  and  choice  by  him. 

In  Saxton  v.  Krumm,  107  Md.  399,  it  is  said,  upon  this 
issue  the  burden  of  proof  was  upon  the  plaintiff  and  she  was 
obliged  to  offer  evidence  tending  to  show  that  the  will  was 
the  product  of  an  influence  exerted  upon  the  testator  to  such 
a  d^ree  as  to  amount  to  force  or  coercion  or  by  inaportunities 
which  he  could  not  resist,  so  that  the  motive  was  tantamount 
to  force  or  fear. 

In  Diuldera/r  v.  Dvdderar,  116  Md.  618,  it  is  said,  this 
Court  has  consistently  adhered  to  the  principle  that  the  only 
influence  which  will  be  held  to  be  undue  and  to  be  sufficient 
to  invalidate  a  will  which  it  has  affected,  is  that  which  is 
urged  to  such  a  degree  as  to  amount  to  force  and  coercion  and 
to  destroy  the  testator's  free  agency. 

There  is  no  evidence  upon  the  part  of  the  caveator  in 
this  case  to  answer  the  rule  established  by  the  cases  cited  to 
show  undue  influence.  Nor  do  the  facts  of  the  casa  bring  it 
within  the  requirements  of  the  cases  of  Hiss  v.  Weik,  78  Md. 
439,  and  Moore  v.  McDonald,  68  Md.  340,  relied  upon  by 
the  appellee,  where  the  Court  held,  that  the  evidence  was 
legally  sufficient  to  submit  the  question  of  undue  influence 
to  the  jury. 

There  is  no  competent  evidence  that  tha  caveatee  at  any 
time  influenced  the  testator  or  attempted  to  exercise  any 
improper  influence  over  him  in  the  preparation  or  in  the 
making  of  the  will.  She  was  not  present  when  the  will  was 
made,  and  testified,  that  there  was  an  understanding  between 
them  that  each  was  to  make  a  will  and  to  leave  to  the  other 
what  they  had,  but  there  was  no  definite  time  ever  stated 
when  they  would  make  their  wiUs.  She  further  testified, 
that  she  never  suggested  to  him  how  he  should  make  his  will. 
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There  is  no  evidence  tending  to  contradict  her  testimony. 
On  the  contrary,  it  is  supported  by  the  other  evidence  in  the 
case. 

In  our  opinion,  the  evidence  in  this  case,  was  legally  in- 
sufficient to  support  the  issue  of  undue  influence,  and  the 
Court  should  have  sustained  the  defendant's  exception  to  the 
plaintiff's  second  prayer. 

There  were  three  exceptions  to  the  admissibility  of  testi- 
mony and  there  was  error  upon  the  first  and  third  of  these 
rulings. 

The  first  exception  was  taken  to  permitting  the  witness 
Taggart,  to  answer  the  following  question  over  the  objection 
of  the  defendant: 

Q.  Were  or  not  those  in  official  contact  and  relationship 
with  him  in  subordinate  capacities  familiar  with  this  pecu- 
liarity ? 

The  wituess  had  previously  stated,  that  he  did  not  know  to 
what  extent  this  habit  of  making  wills  was  known  to  other 
persons  in  the  office,  but  it  was  commented  on  slightly. 

The  witness'  was  not  competent  to  speak  of  what  other  per- 
sons knew  or  their  opinion  of  the  testator's  habit  in  making 
wills.  If  admissible  at  all,  it  could  only  be  ^hown  by  the 
witnesses  themselves. 

Mr.  Jones  in  his  Work  on  Evidence,  sec.  359.  says:  "There 
is  no  more  familiar  principle  in  the  law  of  evidence  than 
that  the  opinions  of  witnesses  are  in  general  irrelevant.  Even 
when  witnesses  are  limited  in  their  statements  to  facts  with- 
in their  own  knowledge,  their  bias,  ignorance  and  disregard 
of  the  truth  are  obstacles  which  too  often  hinder  in  the  in- 
vestigation of  the  truth.  If  it  were  a  general  rule  of  pro- 
cedure that  witnesses  might  be  allowed  to  state  not  only  those 
matters  of  facts  about  which  they  are  supposed  to  have  knowl- 
edge, but  also  the  opinions  they  might  entertain  about  the 
facts  in  issue,  the  administration  of  justice  would  become 
little  less  than  a  farce."    Kelly  v.  Kelhj,  103  Md.  548. 
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The  third  exception  relates  to  the  admission  in  evidence  of 
a  letter  written  by  the  appellant  to  the  appellee  after  the 
death  of  the  testator.  The  letter  itself  does  not  reflect  in  any- 
way upon  the  issue  of  undue  influence  and  there  is  nothing^ 
in  the  letter  that  could  furnish  any  ground  for  the  conclusion 
that  undue  influence  had  been  used  by  the  appellant.  It 
contained  nothing  that  was  relevant  to  the  issue  and  there 
was  error  in  admitting  it. 

All  of  the  testimony,  which  formed  the  basis  of  the  Court's 
rulings  on  evidence,  was  admitted  and  we  hold  it  to  be  leg- 
ally insufficient  even  if  considered  as  properly  admitted,  ta 
establish  the  caveator's  case. 

The  caveatoe's  first  prayer,  should  have  comprehended  the- 
Rrhole  evidence  instead  of  being  confined  to  that  offered  by 
the  caveator  alone.  While  there  was  no  evidence  offered 
upon  either  side  that  was  legally  sufficient  to  prove  undue 
influence,  the  form  of  the  prayer  is  open  to  criticism.  Pa, 
R.  R.  Co.  V.  Cecil  111  Md.  288. 

This  was  doubtless  an  oversight  upon  the  part  of  the  de- 
fendant, and  can  be  cured  upon  a  new  trial. 

For  the  errors  indicated,  the  rulings  will  be  reversed  and 
a  new  trial  granted. 

Rulings  reversed  and  cause  remanded^ 
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THE  HARFORD  NATIONAL  BANK  OF  BEL  AIR 


vs. 


CHARLES  A.  RUTLEDGE  and  ELIZABETH  W. 
RUTLEDGE. 

Evidence:  parties  to  a  cause,  when  other  party  is  dead;  Code, 
Art.  35,  sec.  3 ;  Acts  of  1904,  Ch.  661 ;  Acts  of  1902,  Ch. 
495.    Bills  and  notes:  parol  evidence;  collateral  mat- 
ters;  proof  of  payment.    Evidence:  legal  suffi- 
ciency and  weight;  province  of 
court  and  jury. 

Chapter  661  of  the  Acts  of  1904  (codified  as  Article  35,  sec- 
tion 3  of  the  Code  of  1912),  in  amending  the  law  as  to  the 
admissibility  of  evidence  of  parties  to  a  cause,  exempts  from 
its  application  the  cases  then  pending.  p.  55 

But  Chapter  495  of  the  Acts  of  1902,  making  the  evidence  of 
parties  to  contracts,  in  certain  cases,  admissible,  when  the  other 
party  is  dead,  did  not  reserve  pending  cases  from  its  applica- 
tion, p.  54 

The  ruling  of  a  trial  court  upon  questions  of  evidence  can 
not  constitute  reversible  error  when  it  appears  from  the  record 
that  the  exceptant  was  not  injured  thereby.  p.  56 

In  an  action  upon  a  note  by  an  endorser,  parol  evidence  as 
to  the  circumstances  under  which  the  note  was  given,  may  be 
offered,  provided  that  the  endorsee  had  notice  of  them  when  he 
acquired  title.  p.  56 


Digitized  by 


Google 


HAKFORD  NAT.  BANK  vs.  RUTLEDQE.       47 

Md.]  Syllabus. 

In  an  action  by  an  endorser  against  the  maker,  if  the  maker 
lias  proved  that  the  note  was  secured  by  a  bill  of  sale,  his  testi- 
mony as  to  what  property  was  covered  by  the  bill  of  sale  is 
admissible,  when  part  of  his  defense  is  that  the  property  had 
been  sold  and  the  proceeds  applied  to  the  payment  of  the  note. 

p.  56 

In  support  of  the  question  of  l^al  sufficiency  of  evidence  to 
•support  the  issue,  the  Court  does  not  consider  the  weight  of 
evidence,  which  is  a  matter  exclusively  for  the  determination 
of  the  jury.  p.  65 

Decided  June  26ih,  1914- 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
^Dtncan,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  are  the  prayers  that  were  offered  by  the 
plaintiff  and  by  the  defendants,  and  the  Court's  action  upon 
the  same: 

Pltf.'s  1st  Prayer. — The  jury  are  instructed  that  if  they 
find  the  execution  and  delivery  of  the  two  notes  described 
in  the  declaration,  and  that  the  same  were  discounted  by  the 
plaintiff  for  Allen  Hoffman  a  few  days  after  their  respective 
<iate8,  and  that  subsequently  on  or  about  the  6  th  day  of  May, 
1806,  said  'Hoffman  took  up  said  notes  and  then  pledged 
them  to  the  plaintiff  as  collateral  to  his  indebtedness  to  it, 
and  that  of  said  indebtedness  there  remains  due  to  the  plain- 
tiff a  sum  in  excess  of  said  notes  and  interest  thereon,  then 
the  plaintiff  is  entitled  to  recover  and  their  verdict  must  be  in 
favor  of  the  plaintiff  unless  the  jury  find  that  the  defendants 
dplivercd  said  Hoffman  for  sale  certain  canned  goods  suffi- 
cient to  pay  said  notes,  and  further  find  that  the  plaintiff 
Inew  of  such  arrangement  and  assented  thereto;  and  the 
burden  is  upon  the  defendants  to  show  said  notice  and  assent 
bv  the  jsreater  weight  of  evidence.     (Granted.) 
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Fltf/s  2nd  Prayer, — If  the  jury  find  their  verdict  in  favor 
of  the  plaintiff  under  its  first  prayer,  then  the  plaintiff  is 
entitled  to  recover  the  amount  of  said  notes  with  interest 
thereon  from  June  Ist^  1896.     {Granted.) 

Fltf/s  Srd  Prayer. — The  jury  are  instructed  that  no  agree- 
ment the  defendants  may  have  had  with  Allen  Hoffman  with 
reference  to  the  delivery  and  application  of  canned  goods 
covered  by  the  bill  of  sale  mentioned  in  the  evidence,  if  they 
find  such,  was  binding  upon  the  plaintiff,  unless  the  jury 
find  that  said  agreement  was  made  known  to  the  president 
of  said  bank,  and  by  him  approved  and  assented  to. 
{GraTfded.) 


Defs.'  Ist  Prayer. — The  defendants  pray  the  Court  to 
instruct  the  jury  that  under  the  pleadings  and  the  evidence 
in  this  case  there  is  no  evidence  legally  sufficient  to  show 
that  the  indebtedness  for  which  the  witness  S.  A.  Williams 
testified  the  notes  sued  on  in  this  case  were  given  as  collateral 
to  the  plaintiff  have  not  been  paid  and  that  therefore  the 
plaintiff  is  not  entitled  to  recover  in  this  action  and  their 
verdict  must  be  for  the  defendants.     (Refused.) 

Defs.'  2nd  Prayfit. — The  defendants  pray  the  Court  to 
instruct  the  jury  that  if  they  find  from  the  evidence  in  this 
case  that  before  the  notes  sued  on  were  discounted  by  the 
plaintiff  it  was  notified  that  they  were  to  be  paid  out  of  the 
proceeds  of  the  sale  of  certain  canned  goods,  the  property  of 
the  defendants,  and  it  agreed  that  said  notes  should  be  paid 
out  of  such  proceeds,  and  that  said  goods  were  sold  and  out 
of  the  proceeds  thereof  the  amount  due  on  said  notes  was 
paid  to  the  said  plaintiff  by  the  payee  named  in  said  notes 
who  had  endorsed  the  same  to  the  plaintiff  that  then  the 
obligation  of  the  defendants  under  said  notes  was  satisfied 
and  discharged  by  such  payment,  and  their  verdict  must  be 
for  the  defendants,  even  though  th^  find  that  the  plaintiff 
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held  said  notes  after  such  payment,  if  they  find  the  same  and 
pledged  by  the  payee  as  security  for  other  indebtedness  of 
the  said  payee  to  it     {Granted,) 

Defs/  3rd  Prayer. — The  defendants  pray  the  Court  to 
instruct  the  jury  that  if  they  find  from  the  evidence  in  this 
case,  that  the  notes  sued  on  were  given  by  the  defendants  to 
the  payee,  Hoffman,  and  that  they  executed  a  bill  of  sale  on 
certain  canned  goods  to  the  said  Hoffman  to  secure  the  pay- 
ments of  said  notes  and  that  it  was  agreed  between  the 
defendants  and  the  said  Hoffman,  that  asid  notes  should  be 
paid  from  the  sale  of  the  canned  goods  covered  by  said  bill  of 
sale^  and  that  the  plaintiff  was  notified  that  said  notes  were 
secured  by  said  bill  of  sale,  and  were  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  goods  covered  by  it,  and  that  after 
being  so  notified  the  said  plaintiff  discounted  said  notes  and 
agreed  that  it  would  see  that  said  notes  were  paid  from  the 
proceeds  of  the  sale  of  the  goods  covered  by  said  bill  of  sale, 
and  that  thereafter  said  goods  were  sold  and  shipped  with  a 
sight  draft  attached  to  the  bill  of  lading  payable  to  the  said 
Hoffman,  and  that  the  proceeds  of  said  sale  were  paid  with 
the  consent  of  the  plaintiff  to  the  said  Hoffman,  and  that  he 
paid  therefrom  the  amount  due  on  said  notes  to  the  plaintiff, 
then  their  verdict  may  be  for  the  defendants  even  though 
they  find  that  after  said  payment  said  notes  were  left  with 
the  plaintiff  to  secure  other  indebtedness  of  said  Hoffman. 
(Oranied.) 

'  Defs  J'  4th  Prayer. — ^If  the  jury  believe  from  the  evidence 
that  the  notes,  the  cause  of  action  in  this  case,  were  given 
by  the  defendants  to  Allen  Hoffman,  who  indorsed  the  same 
to  the  plaintiff,  and  thait  said  notes  were  afterwards  and 
before  their  maturity  paid  by  check  of  said  Allen  Hoffman, 
with  money  he  had  received  from  the  sale  of  canned  goods  of 
the  defendants  which  had  been  pledged  to  secure  the  debts 
for  which  said  notes  were  given;  and  further  find  that  the 
plaintiff  knew  that  the  canned  goods  aforesaid  and  sold  as 
aforesaid,  if  they  find  they  were  sold,  were  pledged  for  the 
VOL.  124  4 


Digitized  by 


Google 


50       HARFORD  NAT.  BANK  vs.  RUTLEDGE. 

Prayers.  [124 

payment  of  the  money  for  which  said  notes  were  given,  then 
their  verdict  must  be  for  the  defendants.     {Oranted.) 

Defs/  5th  Prayer. — The  defendants  pray  the  Court  to 
instruct  the  jury  that  the  burden  of  proof  is  in  the  plaintiff 
to  show  by  a  preponderance  of  testimony  that  the  indebted- 
ness the  witness  S.  A.  Williams  testified  these  notes  sued  on 
in  this  case  were  pledged  as  col-lateral  only  by  the  payee  after 
they  had  been  paid  by  the  payee  has  not  been  paid,  and  if 
the  testimony  should  be  such  as  to  leave  the  minds  of  the 
jury  in  an  even  balance  as  to  whether  said  indebtedness  has 
been  paid,  then  their  verdict  must  be  in  favor  of  the  defend- 
ants.    (Refused.) 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe, 
Btjbke,  Thomas,  Ubner,  Stockbridge  and  Constable,  JJ. 

David  G.  Mcintosh  (with  whom  was  8.  A.  Williams  on 
the  brief),  for  the  appellant. 

John  8.  Young  (with  whom  was  T.  8cott  Offutt  on  the 
brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

In  1896  the  a])pcllee,  Charles  A.  Rutledge  and  Elizabeth 
W.  Rutledge,  his  wife,  of  Harford  County,  executed  two 
promissory  notes  in  favor  of  Allen  Hoffman,  of  that  county, 
one  dated  Rocks,  Marjdand,  February  19,  1896,  for  $544,501, 
payable  three  months  after  date,  with  interest,  and  the  other 
dated  Rocks,  Maryland,  March  14th  1896,  for  $1,082.26, 
payable  two  months  after  date,  with  interest  from  date,  and 
shortly  thereafter  the  notes  were  discounted  by  the  Harford 
National  Bank  of  Bel  Air  for  the  payee. 

Mr.  Williams,  the  president  of  the  bank,  states  that  about 
the  sixth  of  May,  1896,  a  short  time  before  the  notes  ma- 
tured, the  payee,  Allen  Hoffman,  came  to  him  with  the  note 
of  H.  C.  Campen  or  H.  C.  Campen  and  Company,  who  were 
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canned  goods  brokers  in  Bel  Air,  and  wanted  the  note  dis- 
counted by  the  bank ;  that  he  made  some  investigation  about 
the  note,  and  being  satisfied  with  it  he  had  it  discounted  for 
him  and  the  proceeds  placed  to  his  credit;  that  Mr.  Hoffman 
afterwards  drew  his  check  and  paid  the  Rutledge  notes,  and 
that  after  they  were  paid  he^  Mr.  Williams,  required  him 
to  leave  them  with  the  bank  as  collateral  for  Mr.  Hoffman's 
other  obligations  at  the  bank,  and  delivered  them  to  the 
cashier  who  filed  them  away,  and  that  they  have  "remained 
in  possession  of  the  bank  ever  since";  that  on  the  17th  of 
October  of  the  same  year  **a  petition  in  insolvency  was  filed" 
against  Mr.  Hoffman,  whose  liabilities  to  the  bank  at  that 
time  amounted  to  over  $18,000.00,  and  that  suit  was  brought 
in  the  Circuit  Court  for  Harford  County  on  the  Rutledge 
notes  on  the  29th  of  January,  1897. 

The  record  shows  that  Charles  A.  Rutledge  was  summoned 
to  the  February  Term,  1897,  and  that  the  writ  having  been 
returned  '*non  est*'  as  to  Mrs.  Rutledge,  it  was  renewed  from 
term  to  term  until  she  was  summoned  to  'the  May  Term, 
1899.  In  the  meantime  the  case  against  Mr.  Rutledge  had 
under  the  rules  of  Court  been  carried  to  the  stet  docket,  but 
after  the  appearance  of  Mrs.  Rutledge  it  was  reinstated 
on  the  trial  docket;  the  cases  were  consolidated,  and  on  the 
11th  of  September,  1900,  upon  the  suggestion  and  affidavit 
of  the  djefendantfl,  the  Court  directed  the  record  to  be  sent  to 
the  Circuit  Court  for  Baltimore  County  for  trial.  The  rec- 
ord was  not  transmitted  to  the  Circuit  Court  for  Baltimore 
County  until  the  7th  of  September,  1910,  and  on  the  19th 
of  the  same  month  that  Court  entered  a  judgment  by  default 
in  favor  of  the  plaintiff,  and  the  judgment  was  extended  for 
$3,026.66,  with  interest  from  date.  The  judgment  was  sub- 
sequently stricken  out,  and  the  case  was  tried  in  December, 
1913,  upon  issues  joined  on  the  pleas  of  "never  promised," 
etc.,  and  "not  indebted,"  etc. 

Mr.  Williams  further  states  that  after  the  suggestion  and 
affidavit  for  a  removal  was  filed  in  the  Circuit  Court  for 
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Harford  County  he  took  for  granted  that  the  defendants  would 
have  the  record  sent  to  Baltimore  County,  and  that  he  lost 
sight  of  the  ease  until  the  spring  of  1910 ;  that  there  remains 
of  Mr.  Hoffman's  indjebtedness  to  the  bank,  as  of  the  last 
of  December,  1902,  $3,000.00;  that  Mr.  Hoffman  resigned 
as  a  director  of  the  bank  on  the  14th  of  October,  1896,  and 
that  he  died  on  the  26th  of  January,  1897,  and  that  the 
date,  20th  of  May,  1896,  on  the  back  of  the  notes  is  the  date 
of  notice  sent  to  the  defendants  that  the  bank  held  the  notes 
and  desired  payment. 

Mr.  Finney,  who  was  cashier  of  the  bank  at  the  time  the 
liutledge  notes  were  paid  by  Mr.  Hoffman,  says  that  Mr. 
Williams  handed  him  the  notes  and  told  him  to  hold  them  as 
collateral;  that  he  placed  them  in  an  envelope  upon  which 
he  endorsed  the  amount  of  the  notes,  and  that  the  date 
stamped  on  the  back  of  the  notes  is  the  date  of  the  notice 
lie  sent  to  the  makers  that  the  notes  were  due  or  overdue;  that 
ho  was  cashier  of  the  bank  for  four  or  five  years  and  left  it  in 
1S99 ;  that  Mr.  Hoffman  was  an  active  director  of  the  bank, 
who  sometimes  missed  meetings  of  the  directors,  like  other 
directors,  but  that  he  did  not  think  he  missed  many,  and 
that  Mr.  Hoffman's  office  "at  one  time  was  across  the  way 
from  the  bank,  and  at  another  time  was  in  the  next  build- 
ing." 

Dr.  Rutledge,  one  of  the  defendants,  who  was  seventy- 
three  years  of  age  at  the  time  of  the  trial,  testified  that  in 
1896  and  1897  his  principal  business  was  canning  com  and 
tomatoes,  and  that  he  owned  a  large  farm  on  which  he  raised 
most  of  his  ^'canned  goods;"  that  Mr.  Hoffman,  who  was  a 
canned  goods  broker  and  a  director  of  the  Harford  National 
Bank,  rendered  him  financial  assistance  in  his  business,  and 
had  been  doing  so  for  ten  years;  that  he  had  given  Mr., 
Hoffman  a  bill  of  sale  of  the  tomatoes  and  corn  canned  by 
him  in  1895,  which  were  stored  in  a  warehouse  at  Rocks, 
to  secure  such  amounts  as  he  owed  him ;  that  before  he  and 
his  wife  execute  the  notes  in  this  case,   which  he  imder- 
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sr<x)d  were  to  be  discounted  at  the  Harford  National  Bank, 
lie  went  to  the  bank  and  told  Mr.  Williams,  the  president, 
that  the  understanding  between  him  and  Mr.  Hoffman  was 
that  the  notes  were  to  be  secured  by  the  bill  of  sale  he  had 
given  Mr.  Hoffman,  and  were  to  be  paid  out  of  the  proceeds 
of  sales  of  the  canned  goods  mentioned  in  the  bill  of  sale; 
that  when  the  goods  were  sold  a  sight  draft  would  be  attached 
to  the  bill  of  lading,  and  that  he  wanted  the  bank  to  see  that 
the  proceeds  of  the  sales  of  the  goods  and  of  the  drafts  were 
i^pplied  to  the  payment  of  the  notes,  and  that  Mr.  Williams 
promised  that  he  would  do  so;  that  he  and  ihs  wife  signed 
the  notes,  and  that  when  he  sold  and  shipped  the  goods  in 
Ivlay,  1896,  he  took  the  bills  of  lading  to  Mr.  Hoffman,  and 
that  sight  drafts  on  the  consignees  for  the  amount  of  the 
sales,  with  the  bills  of  lading  attached,  were  collected  through 
the  bank;  that  sometime  after  the  goods  were  shipped  he 
had  a  settlement  with  Mr.  Hoffman ;  that  Mr,  Hoffman  told 
him  the  notes  had  been  paid  and  paid  him  the  difference 
l^^tween  the  amount  for  which  the  goods  sold  and  the  amount 
the  witness  owed  him^  and  told  him  that  the  notes  were  in 
liis  bank  box;  that  in  order  to  feel  certain  that  the  notes 
had  been  paid  according  to  the  understanding  with  the  bank 
and  Mr.  Hoffman,  he  went  to  the  bank  to  see  about  it,  and 
that  Mr.  Williams  told  him  that  the  notes  had  been  paid, 
but  that  he  did  not  at  that  time  get  the  notes  from  the  bank 
because  Mr.  Hoffman  had  told  him  that  they  were  in  his 
bank  box ;  that  the  goods  sold  for  more  than  enough  to  pay 
the  notes,  and  that  after  he  went  to  the  bank  and  Mr.  Wil- 
liams told  him  that  the  notes  had  been  paid,  he  never  heard 
anything  further  of  them  until  he  was  summoned  in  this 
case,  after  Mr.  Hoffman's  death. 

Ihiring  the  trial,  which  resulted  in  a  verdict  and  judg- 
nient  in  favor  of  the  defendants,  from  which  the  plaintiff 
has  appealed,  the  plaintiff  reserved  twenty-three  exceptions, 
ibe  first  twenty- two  of  which  relate  to  rulings  of  the  Court 
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on  the  evidence,  and  the  twenty-third  is  to  the  action  of  the 
Court  on  the  prayers. 

The  first  exception  was  to  the  competency  of  Dr.  Rutiedge 
US  a  witness  for  the  defendants,  and  it  is  insisted  by  the 
appellant  that  as  the  suit  was  instituted  in  1897  that  ques- 
tion must  be  determined  by  the  provisions  of  the  Act  of  1888, 
Chapter  315,  which  was  then  in  force.  It  is  not  claimed 
tJiat  Dr.  Rutiedge  was  not  a  competent  witness  under  the 
Act  of  1902,  Chapter  495,  but  the  contention  of  the  learned 
cmnsel  is  that  notwithstanding  that  Act  did  not  except  from 
its  operation  pending  cases,  it  could  not  apply  to  them,  and 
they  rely  upon  the  cases  of  DashieU  v.  Baltimore,  45  Md.  615, 
fliid  Gable  v.  Scott,  56  Md.  176.  In  DashielVs  Case  the  Court 
lield  that  where  a  statute  repeals  and  re-enacts  a  prior  Act, 
uud  the  repealing  Act  ex)ntains  substantially  the  same  provi- 
sions as  the  law  repealed,  the  latter  continues  in  force,  Judge 
Filler  saying:  "The  repealing  and  enacting  part  of  the 
Acts  of  1874,  take  effect  at  the  same  time,  and  the  enacting 
part  (Ch.  218)  substantially  re-enacts  the  provisions  of  the 
first  statute.  There  is  high  authority  for  the  position  that 
where  a  prevailing  law  contains  a  substantial  re-enactment 
of  the  previous  law,  the  operation  o-f  the  latter  continues 
uninterrupted."  In  Oahle  v.  Scott,  supra,  the  Court  followed 
ihe  rule  announced  by  Judge  Miller  in  DashidVs  Case, 
The  Act  of  1902,  however,  did  not  re-enact  the  provision  of 
Ihe  Act  of  1888,  but  made  a  very  radical  change  in  the  law. 
l)y  which  a  party  to  a  contract  is  permitted  to  testify  where 
the  other  party  is  dead,  except  in  actions  or  proceedings  by 
or  against  executors  or  administrators  in  which  judgments  or 
decrees  may  be  rendered  against  them,  and  in  the  cases  of 
Dvckworth  v.  Duckworth,  98  Md.  98,  and  Justis  v.  Jristis, 
99  Md.  81,  where  the  proceedings  were  be^n  prior  to  the 
passage  of  the  Act  of  1902  (Ch.  495),  and  the  testimony 
v^as  given  after  that  Act  went  into  effect,  this  Court  held 
that  the  surviving  parties  to  the  transactions  there  involved 
were  competent  witnesses  under  the  provisions  of  that  Act. 
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The  Act  of  1902  was  amended  by  the  Act  of  1904,  Chapter 
c;Cl  (Sec.  3  of  Art.  35,  Code  of  1912),  which  also  provided 
lliat  it  should  not  apply  to  pending  cases,  etc,  as  to  which  the 
provisions  of  the  Act  of  1902  were  continued  in  force. 

Dr.  Rutledge  having  stated  that  he  was  engaged  in  the 
canning  business  in  the  years  1895,  1896  and  1897,  he  was 
asked  by  his  counsel  how  he  was  engaged  in  the  canning 
business  during  those  years,  and  the  Court  having  overruled 
the  plaintiff's  objection  to  the  question,  he  replied  that  he 
was  "engaged  in  canning,  raising  fruit  for  canning,"  and 
that  he  had  a  large  farm  and  raised  most  of  his  canned  goods, 
;*nd  the  Court  overruled  plaintiff's  motion  to  strike  out  his 
an&wer.  The  witness  stated  that  the  last  goods  he  canned 
at  Rocks  was  in  1895,  and  was  then  asked  by  his  counsel 
who  assisted  him  in  the  canning  business  in  1895,  and  the 
(.■ourt  having  overruled  the  plaintiff's  objection  to  the  ques- 
tion, the  witness  replied:  "I  suppose  you  mean  financial 
assistance?"  And  when  counsel  said :  "Yes,"  he  said :  "Allen 
Hoffman  had  been  doing  it  for  the  last  ten  years."  He  stated 
further  that  Allen  Hoffman  was  a  canned  goods  broker  and  a 
director  of  the  Harford  National  Bank  and  lived  in  Bel  Air. 
The  words  '^Secured  by  Bill  of  Sale,"  were  written  on  the 
face  of  the  note  for  $1,082.26,  and  after  the  witness  had  testi- 
i^ed  as  we  have  stated,  his  counsel  called  his  attention  to  the 
reference  on  the  notes  to  a  bill  of  sale  and  asked  him  what 
the  bill  of  sale  covered,  to  which  question  the  plaintiff 
objected,  and  after  the  Court  overruled  the  objection,  the  wit- 
Less  answered :  "The  bill  of  sale  on  canned  goods  that  I  had 
back  in  1895,"  and  the  plaintiff  then  moved  to  strike  out  the 
answer,  which  motion,  the  Court  overruled.  After  the  plain- 
tiff took  its  exception  to  the  ruling,  the  Court  said :  "All  of 
this  is  going  in  with  the  understanding  that  it  is  subject  to  a 
notion  to  strike  out,"  and  when  counsel  for  the  plaintiff  asked 
the  Court  if  that  meant  that  they  were  to  be  precluded  from 
taking  their  exceptions  at  the  time,  the  Court  replied :  "No," 
and  that  unless  the  evidence  was  followed  up  by  bringing 
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''notice  borne  to  the  bank,"  be  would  exclude  tbe  testimony 
on  motion  to  strike  it  out.  Counsel  for  tbe  defendants  tben 
asked  Dr.  Rutledge  the  following  question :  "You  say  there 
was  a  canned  goods  bill  of  sale  to  secure  these  notes?"  and 
he  replied,  "Yes,  sir."  PlaintiflPs  counsel  then  stated  that 
ho  "made  objection  to  both  question  and  answer,"  and  the 
Court  then  said:  "If  it  was  to  the  answer  I  overrule  it;  if 
it  was  to  the  question,  it  comes  too  late."  Whereupon  the 
plaintiff  excepted  to  the  ruling  of  the  Court,  which  ruling 
and  the  other  rulings  to  which  we  have  referred  constitute 
tbe  grounds  of  the  second,  third,  fourth,  fifth,  sixth  and 
seventh  exceptions.  There  was  no  reversible  error  in  either 
of  these  rulings.  The  answer  of  the  witness  in  the  third 
exception  to  the  question  in  the  second  could  not  have  injured 
the  plaintiff,  and  it  was  entirely  proper  for  the  defendants 
to  introduce  the  evidence  mentioned  in  the  other  exceptions 
for  the  purpose  of  showing  the  circumstances  under  which 
the  notes  were  given,  provided,  of  course,  that  tbe  bank  had 
notice  of  them  before  it  acquired  title  to  the  notes,  and  to 
explain  the  reference  on  the  note  to  a  bill  of  sale. 

One  of  the  notes  was  signed  by  Dr.  Rutledge  as  agent, 
and  the  eighth  exception  is  to  the  action  of  Ihe  Court  in 
ailowing  him  to  state  why  he  signed  it  as  agent.  We  see  no 
objection  to  the  question,  and  the  exception  is  not  pressed  in 
the  brief  of  counsel. 

In  the  ninth  exception,  Dr.  Rutledge  was  asked  what  goods 
were  included  in  the  bill  of  sale,  where  they  were  "at  the 
time,"  and  where  they  were  afterwards,  and  he  stated  that 
tbey  were  canned  com  and  canned  tomatoes.  Having  stated 
that  the  notes  were  secured  by  a  bill  of  sale,  there  was  no 
leason  why  the  witness  could  not  show  what  property  was 
included  in  the  bill  of  sale,  particularly  as  his  defense  was 
that  that  property  was  subsequently  sold  and  that  the  pro- 
ceeds of  sales  were  applied  to  the  payment  of  the  notes. 

In  answer  to  further  questions,  the  same  witness  testified 
that   the  property   remained   in   the  warehouse  until   "we 
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shipped"  them  sometime  in  May,  1896,  and  he  was  then 
iisked  to  state  in  whose  name  they  were  shipped,  to  which 
he  replied  that  they  were  shipped  in  his  own  name  and 
Hr.  Hoffman's  name  jointly  'T)ecau8e  there  were  more  goods 
there  than  to  pay  those  notes."  The  tenth  and  eleventh  excep- 
tions are  to  the  action  of  the  Court  in  overruling  the  objec- 
tion to  the  question  and  the  motion  to  strike  out  the  answer 
of  the  witness.  It  appears  that  the  Court  afterwards  struck 
<ut  the  last  part  of  the  answer,  and  we  see  no  objection  to 
the  rest  of  the  answer  or  to  the  question.  As  we  have  said, 
the  witness  testified  that  before  he  signed  the  notes  he  went 
to  the  bank  and  had  an  understanding  with  Mr.  Williams 
that  the  canned  goods  included  in  the  bill  of  sale  were  to  be 
shipped;  that  sight  drafts  were  to  be  attached  to  the  bills 
<"[  lading  and  collected  through  the  bank,  and  that  the  bank 
would  see  that  the  amoimt  of  the  drafts,  when  collected,  was 
applied  to  the  payment  of  the  notes,  and  it  was  therefcre 
important  for  him  to  show  as  a  part  of  his  defense  how 
Ibc  goods  were  shipped. 

The  witness  further  testified  that  the  drafts  for  the  amounts 
of  the  ifcveral  shipments  of  the  goods  went  through  the 
bank  with  the  bills  of  lading  attached,  and  that  the  presi- 
dent of  the  bank  told  him  so;  that  at  the  time  this  suit  was 
brought  he  and  his  wife  were  living  at  Rocks,  in  Harford 
County;  that  after  the  maturity  of  the  notes  he  never  had 
«iy  notice  from  the  bank  that  the  notes  had  not  been  paid, 
and  that  on  the  contrary  he  was  told  by  the  president  of  the 
bank  that  they  had  been  paid.  When  asked  if  he  had  been 
told  by  anybody  else  that  the  notes  had  been  paid  he  said: 
^*Yes,  sir.''  He  was  then  asked:  "Who  was  that?"  and  he 
replied  that  he  was  told  by  Mr.  Hoffman,  and  in  answer  to 
ihe  qu^tion:  ^^What  Mr.  Hoffman  was  that?"  he  said:  "Mr. 
Allen  Hoffman,  who  was  a  director  of  the  Harford  National 
Bank  at  the  time."  The  twelfth  and  thirteenth  exceptions 
^re  to  the  rulings  of  the  Court  overruling  plaintiff's  objec- 
tion to  the  question  and  refusing  to  strike  out  the  answer. 
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Counsel  for  the  appellant  in  support  of  these  exceptions  rely 
ui)on  the  rule  excluding  hearsay  evidence.  But  does  this 
testimony  fall  within  that  rule?  Leaving  out  of  view  the 
effect,  if  any,  that  should  be  given  to  the  fact  that  Mr. 
Jloffman  was  an  active  director  of  the  bank,  the  defense 
relied  on  is  that  the  notes  were  secured  by  a  bill  of  sale; 
that  the  bank  and  Mr.  Hoffman,  who  held  the  bill  of  sale, 
agreed  that  the  drafts  for  the  proceeds  of  sales  of  the  goods 
should  be  collected  by  the  bank  and  applied  to  the  paj-ment 
(•J*  the  notes ;  that  relying  upon  that  understandings  the  notes 
Mere  signed  and  the  goods  were  shipped  accordingly,  and 
fifler  he  was  assured  by  the  bank,  or  its  president,  and  by 
Mr.  Hoffman  that  the  notes  had  been  paid  he  had  a  settle- 
ment with  Mr.  Hoffman,  and  nev^r  took  up  the  notes  or  made^ 
vny  further  inquiry  about  them  or  know  that  the  notes  had 
not  been  paid  until  the  suit  was  brought  after  Mr.  Hoffman^a 
death.  If  no  such  arrangement  as  he  states  ever  existed, 
and  no  assurances  of  the  payment  of  the  notes  had  beeni 
made,  there  would  be  no  reasonable  explanation  of  his  failure 
to  make  some  inquiry  at  the  bank  about  the  notes  except  an 
utter  disr^ard  of  his  obligations.  We  think,  therefore,  that 
while  the  statement  of  Mr.  Hoffman  that  the  notes  had  been 
paid  may  not  be  admissible  to  prove  the  truth  of  that  state- 
ment^ the  fact  he  made  the  statement  is  admissible  as  reflect- 
ing upon  and  explaining  the  conduct  of  the  defendant  in 
reference  to  the  notes,  and  that  it  falls  within  one  of  the 
well  recognized  exceptions  to  the  rule  in  regard  to  hearsay^ 
evidence.  In  the  case  of  Eareckson  v.  Rogers,  112  Md.  160, 
tluDGE  Peabce  said:  "Dr.  Eareckson  was  a  competent  wit- 
ness in  the  case  under  section  3  of  Article  35  of  the  Code  of 
Public  Gleneral  Laws,  and  the  fact  that  his  agreement  of 
purchase  with  Judge  Jones  only  required  him  to  assume 
llie  interest  on  this  mortgage  from  October,  1899,  when  he 
took  possession  of  the  property,  and  that  Jitdqe  Jones  was  to- 
pay  it  up  to  that  time,  and  had  assumed  him,  it  had  been  paid 
and  adjusted,  was  a  material  fact  influencing  the  conduct  of 


Digitized  by 


Google 


HARFORD  NAT.  BANK  vs.  RUTLEDGE.       59 
Md.]  Opinion  of  tlie  Court 

Dr.  Eareckson,  and,  therefore,  within  the  exception  to  the 
rule  against  hearsay  evidence  as  stated  in  1  Oreerdeaf  on 
Evidence,  sec.  123,  where  the  fact  that  the  declaration  was 
made,  and  not  its  truth  or  falsity,  is  the  point  in  question." 
And  the  exception  to  the  rule  is  more  broadly  stated  in  1 
Greenleaf  on  Evidence,  sec.  101  (16th  Ed.),  as  follows: 
"And  generally,  where  the  question  is,  where  the  party  acted 
piudently,  wisely,  or  in  good  faith,  the  information  on 
\'  hich  he  acted,  whether  true  or  false,  is  original  and  material 
evidence." 

After  the  witness  had  stated  that  the  goods  were  shipped 
by  hinx.  and  that  he  got  the  bills  of  lading  from  the  railroad 
company,  he  was  asked  what  he  did  with  the  bills  of  lading, 
and  while  he  was  answering  the  question  and  was  saying 
that  he  took  them  to  Mr.  Hoffman  with  the  consent  of  the 
"bank  officers" — ^he  was  interrupted  by  an  objection  of  the 
plaintiff  to  the  answer,  which  the  Court  overruled.  He  was 
then  asked  what  was  done  with  the  consent  of  the  bank  when 
he  took  the  bills  of  lading  to  Mr.  Hoffman,  and  after  the 
Court  had  overruled  an  objection  to  the  question,  he  replied 
that  the  goods  were  shipped  out  and  when  the  money  came 
back  Mr.  Williams,  the  president  of  the  bank,  told  him  the 
notes  were  paid.  His  counsel  then  asked  him :  "My  question 
was  what  was  done  with  the  bills  of  lading  when  you  took 
them  to  Mr.  Hoffman  as  you  have  testified  ?"  and  he  said  the 
drafts  were  attached  to  the  bills  of  lading  and  went  with  them 
to  the  parties  who  bought  the  goods.  The  plaintiff  objected 
to  the  question  and  answer,  and  the  Court  having  overruled 
the  objection,  the  witness  further  stated  that  the  drafts  were 
made  payable  to  Mr.  Hoffman  and  went  through  the  bank 
with  the  understanding  with  the  bank  and  Mr.  Hoffman,  at 
the  time,  that  the  bank  would  see  that  the  proceeds  were  ap- 
plied to  the  payment  of  the  notes ;  that  the  goods  referred  to 
were  the  goods  included  in  the  bill  of  sale  to  Mr.  Hoffman, 
and  that  the  witness  shipped  them  to  pay  the  notes  in  ques- 
tion, and  that  the  notes  were  paid  with  the  proceeds  of  the 
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drafts.  The  witness  was  then  asked  by  his  counsel  if  he  had 
a  settlement  with  Mr.  Hoffman  after  the  goods  were  shipped, 
etc.,  and  when  the  plaintiff  objected  to  the  question  the  Court 
told  the  witness  he  could  answer  the  question  "Yes  or  No," 
and  he  replied :  "I  did."  In  answer  to  further  questions  by 
his  counsel  the  witness  stated  that  he  had  the  settlement  with 
Mr.  Hoffman  sometime  in  May,  1896,  after  the  goods  were 
shipped,  but  that  he  did  not  get  the  notes  from  Mr.  Hoffman 
at  the  time  he  made  the  settlement,  and  when  he  was  asked 
why  he  did  not  get  them,  and  what  Mr.  Hoffman  said  to 
him,  counsel  for  the  plaintiff  objected,  and  the  Court  stated 
that  the  objection  was  sustained  as  to  anything  that  Mr.  Hoff- 
man said  to  the  witness.  The  witness  then  said  that  after 
he  had  the  settlement  with  Mr.  Hoffman,  in  order  to  be  cer- 
tain that  the  notes  were  paid,  he  went  to  the  bank  to  inquire 
about  it,  and  that  the  president  of  the  bank  told  him  that 
they  had  been  paid.  Counsel  for  the  defendants  then  aslied 
him  if  the  goods  sold  for  enough  to  pay  the  notes,  and  he 
answered:  "Yes,  sir;  more  than  enough."  The  Court  over- 
ruled the  objection  of  plaintiff  to  the  question  and  answer, 
and  the  witness  further  testified  that  but  for  his  misfortune 
in  having  his  house  burned  he  would  have  been  able  to  pro- 
duce the  statement  of  the  settlement  with  Mr.  Hoffman,  ac- 
cording to  which  Mr.  Hoffman  paid  him  the  difference,  and 
when  asked  by  his  counsel:  "The  difference  between  what?" 
he  replied,  "The  goods  shipped  and  the  notes,"  to  which 
answer  the  plaintiff  objected  and  the  Court  below  overruled 
its  objection.  The  several  rulings  to  which  we  nave  just  re- 
ferred are  the  grounds  of  the  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth  and  nineteenth  exceptions.  In  view 
of  the  agreement  between  the  defendants,  Mr.  Hoffman  and 
the  bank,  relied  upon  by  the  defendants,  the  defendants  had 
a  right  to  show  how  the  goods  were  shipped,  what  was  done 
with  the  bills  of  lading  and  that  the  goods  sold  for  enough  to 
pay  the  notes,  in  order  to  show  what  the  witness  did  in  com- 
pliance with  that  agreement,  and  that  the  result  of  that  ar- 
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rangement  relieved  the  defendants  of  any  liability  on  the 
notes.  The  Court  below  refused,  upon  the  objection  of  the 
plaintiff,  to  permit  the  defendant  to  state  what  Mr.  Hoffman 
said  to  him  in  explanation  of  the  defendant's  failure  to  get 
possession  of  the  notes  at  the  time  of  the  settlement,  and  the 
fact  that  he  had  a  settlement  with  Mr.  Hoffman,  after  the 
goods  were  sold  and  shipped  by  him  under  the  circumstances 
stated,  and  the  fact  that  Mr.  Hoffman  paid  him  the  differ- 
ence between  the  amount  of  the  notes  and  the  amount  of  the 
proceeds  of  sales  of  the  goods,  are  circumstances  tending  to 
support  the  defense  relied  upon,  and  also  to  explain  the  con- 
duct of  this  defendant,  as  we  have  stated  in  regard  to  the 
twelfth  and  thirteenth  exceptions. 

The  twentieth  exception  occurred  in  the  following  cross- 
examination  of  Dr.  Rutledge :  "Q.  I  imderstood  you  to  say 
that  you  went  to  Mr.  Williams,  saw  him  afterwards,  because 
you  wanted  to  be  certain  that  the  notes  were  paid  ?"  •  "A. 
Yes,  sir."  "Q.  But  I  understood  you  to  say  that  Mr.  Wil- 
liams said  to  you  that  the  notes  were  paid  ?"  "Q.  Yes,  sir." 
"Q.  Why  didn't  you'get  the  notes?"  "A.  That  is  a  different 
thing.  Mr.  Hoffman  had  those  notes."  "Q.  No,  sir;  the 
notes  were  at  the  bank."  *  *  *  "Q.  You  say  that  you  saw 
Mr.  Williams  again  because  you  wanted  to  be  certain  that 
the  notes  were  paid  and  he  told  you  that  the  notes  were  paid. 
Now  that  was  after  the  bank  had  the  notes  and  you  went  to 
Mr.  Williams  about  the  notes,  and  you  wanted  to  know  if 
they  were  paid.  I  ask  you  again  why  you  did  not  get  the 
notes?"  "Q.  Why  did  you — ^you  went  to  Mr.  Williams  to 
be  sure  that  the  notes  were  paid — ^why  did  you  not  take  them 
up  ?"  "A.  Because  I  could  not  then  get  them  because  they 
were  in  Mr.  Hoffman's  possession.  Mr.  Hoffman  had  them 
in  his  possession."  "Q.  How  do  you  know  that  ?"  "A.  He 
told  me  that  he  had  them  in  his  possession,  that  he  had  them 
in  his  safe  deposit  box."  It  is  apparent  that  having  stated 
that  he  had  a  settlement  with  Mr.  HoffmaA.  and  that  the 
president  of  the  bank  had  told  him  the  notes  were  paid,  the 
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witness  had  a  right  to  explain  why  he  did  not  take  up  the 
notes  when  he  went  to  the  bank,  and  when  pressed  to  state 
how  he  knew  that  they  were  in  Mr.  Hoffman's  possession,  he 
had  a  right  to  give  the  source  of  the  information  upon  which 
he  relied  and  acted.  The  evidence,  as  we  have  already  ex- 
plained, was  not  admissible  for  the  purpose  of  showing  that 
the  notes  were  in  fact  in  Mr.  Hoffman's  safe  deposit  box, 
hut  it  was  admissible  for  the  purpose  of  explaining  why  the 
witness  did  not  demand  delivery  of  the  notes  by  the  bank. 

When  Mr.  Williams  was  recalled  in  rebuttal  he  stated 
that  he  did  not  have  the  interview  before  the  notes  were 
signed  with  Dr.  Rutledge  as  testified  to  by  Dr.  Rutledge,  and 
was  then  asked  by  counsel  for  the  bank:  ^'A^nd  he  spoke  of 
another  interview,  I  think,  after  the  maturity  of  the  notes, 
in  which  you  told  him  that  the  notes  had  been  paid?",  to 
which  he  replied,  "Xo,  sir;  I  had  no  such  interview.  On 
the  contrary,  he  had  been  notified  that  they  had  not  been 
paid."  The  Court  sustained  the  objection  of  the  defendants 
to  that  part  of  the  answer,  "On  the  contrary,"  etc.,  and  the 
plaintiff  excepted.  The  witness  was  then  asked:  "He  fur- 
ther says,  and  this  you  must  know,  that  you  told  him  the 
notes  were  paid?"  and  he  replied,  "No,  sir;  I  never  told 
him — I  did  not  tell  him  any  such  thing.  On  the  contrary 
the  only  interview  I  had  with  him  on  the  subject  was  when 
I  told  him  the  notes  were  not  paid,  and  that  we  held  them 
because  they  had  not  been  paid,  and  we  could  not  recognize 
a  payment  to  Mr.  Hoffman  which  he  claimed,  and  in  that 
talk  he  never  claimed  that  he  had  any  interviews  with  me  on 
the  subject."  The  plaintiff  got  the  benefit  of  the  evidence 
to  the  effect  that  the  president  of  the  bank  told  Dr.  Rutledge 
that  the  notes  had  not  been  paid.  The  cashier  of  the  bank 
had  testified  that  he  sent  a  notice  to  the  defendants  on  the 
20th  of  May,  1896.  that  the  notes  were  about  due,  and  Mr. 
Williams  testified  in  chief  that  the  date,  20th  of  May,  1896, 
on  the  back  of  the  notes,  according  to  the  usual  course  of 
business,  indicated  that  the  defendants  were  notified  on  that 
<Iay  that  the  bank  held  the  notes.     There  is  nothing  in  the 
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record  to  indicate  or  suggest  that  Mr.  Williams  had  knowl- 
^ge  of  any  other  notice  to  the  defendants  that  the  notes  had 
not  been  paid,  and  the  plaintiff  could  not  therefore  have  been 
injured  by  the  exclusion  of  that  part  of  the  answer  referred 
to. 

On  cross-examination  the  witness  stated  that  the  notes  were 
Jiot  left  at  the  bank  "not  as  real  security,  but  to  give  some 
respectability  to  the  large  loans  that  Mr.  Hoffman,  as  a 
director,  had  gotten  from  the  bank;''  that  that  was  not  the 
transaction;  that  Mr.  Hoffman  had  not  borrowed  from  the 
bank  in  excess  of  the  amount  the  law  allowed  him  to  borrow ; 
that  the  capital  stock  of  the  bank  was  $50,000.00 ;  that  he 
never  said  that  Mr.  Hoffman  had  borrowed  $18,000  from 
the  bank;  but  that  what  he  did  say  was  that  Mr.  Hoffman 
•^S^ras  liable  to  the  bank  in  one  way  or  the  other,"  to  the 
^rniount  of  about  $18,000 ;  and  the  witness  also  said  that  he 
was  not  interested  as  president  of  the  bank  in  seeing  that 
its  record  showed  as  much  collateral  as  possible  to  bolster 
up  Mr.  Hoffman's  indebtedness.  He  was  then  asked  by  coun- 
•sel  for  the  plaintiff:  "Mr.  Offutt  has  asked  you  about  Mr. 
Hoffman's  large  indebtedness  to  the  bank.  Will  you  explain 
Tiow  that  was  ?"  and  he  replied :  "It  was  made  up  of  a  certain 
amount  of  direct  loans  which  were  authorized  to  be  made 
Tinder  the  law,  which  would  be  10%  of  our  aggregate  capital 
and  surplus^  which  at  that  time  would  be  something  like 
$18,000,  and  it  was  also  made  up  of  commercial  paper  and 
paper  of  makers  that  he  had  taken  to  his  own  order  and 
which  were  endorsed  by  him,  and  upon  which  he  was  liable 
to  us  as  endorser."  Counsel  for  the  plaintiff  asked  him  if 
that  was  unusual,  and  he  replied :  "Not  at  all."  To  the  last 
•question  and  answer  the  defendant  objected,  and  the  twenty- 
second  exception  is  to  the  action  of  the  Court  in  sustaining 
the  objection.  It  does  not  appear  how  the  plaintiff  could 
Tiave  been  injured  by  this  ruling.  Mr.  Williams  had  fully 
explained  how  the  notes  were  held  by  the  bank;  that  the 
amount  of  Mr.  Hoffman's  liability  was  within  the  require- 
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ments  of  the  law,  and  that  it  was  made  up  of  "direct  loans" 
to  him,  and  commercial  paper  on  which  he  was  liable  as 
endorser,  as  showing  that  there  was  nothing  unusual  in 
the  transaction  of  the  bank  in  r^ard  to  the  notes  in  suit, 
and  we  do  not  perceive  how  the  evidence  referred  to  could 
have  given  any  additional  weight  to  his  testimony,  or  how 
its  exclusion  could  have  prejudiced  the  plain tiflf. 

The  only  remaining  exception  is  to  the  ruling  of  the  Court 
on  the  prayers.  By  the  plaintiff's  first  prayer  the  jury  were 
instructed  that  if  they  found  the  execution  of  the  notes; 
that  they  were  discounted  by  the  plaintiff  for  Mr.  Hoffman 
a  few  days  after  their  respective  dates;  that  on  or  about 
the  6th  day  of  May,  1896,  Mr.  Hoffman  took  up  the  notes 
and  then  pledged  them  to  the  plaintiff  "as  collateral  to  his 
other  indebtedness  to  it,"  and  that  of  said  indebtedness  there 
remains  due  to  the  plaintiff  a  sum  in  excess  of  the  principal 
and  interest  of  said  notes,  then  the  plaintiff  was  entitled  to 
recover,  "unless  the  jury  find  that  the  defendants  delivered 
to  said  Hoffman  for  sale  certain  canned  goods  sufficient  to 
pay  said  notes,  and  further  find  that  the  plaintiff  knew  of 
such  arrangement  and  assented  thereto ;  and  the  burden  was 
upon  the  defendants  to  show  said  notice  and  assent  by  the 
greater  weight  of  evidence."  By  the  plaintiff's  third  prayer 
the  jury  were  instructed  that  no  agreement  the  defendants 
may  have  had  with  Allen  Hoffmth  with  reference  to  the 
delivery  and  application  of  canned  goods  covered  by  the  bill 
of  sale  mentioned  in  the  evidence,  if  they  find  such,  was 
binding  upon  the  plaintiff,  unless  the  jury  find  that  said 
agreement  was  made  known  to  the  president  of  the  bank, 
and  by  him  approved  and  assented  thereto." 

The  Court  below  granted  the  defendant's  second,  third 
and  fourth  prayers.  The  second  and  third,  which  the 
reporter  is  requested  to  set  out  in  his  report  of  the  case,  are 
not  more  favorable  to  the  defendants  than  the  instructions 
granted  at  the  instance  of  the  plaintiff,  and  the  only  objec- 
tion made  by  the  appellant  to  any  of  the  defendants'  prayers 
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is  that  there  is  no  evidence  to  support  them,  and  that  the 
Court  erred  in  overruling  its  special  exceptions  on  that 
ground.  Learned  counsel  insist  that  there  was  no  evidence 
to  show  that  the  notes  were  paid  with  the  proceeds  of  the 
sales  of  the  canned  goods.  It  seems  only  necessary  in  this 
connection  to  refer  to  the  cross-examination  of  Dr.  Rutledge 
where  he  said:  ^'After  the  goods  had  been  shipped  I  went 
to  see  if  the  drafts  had  come  back,  and  if  the  notes  had 
been  paid,  and  Mr.  Williams  told  me  that  the  notes  had  been 
settled  by  Mr.  Hoffman.  That  the  notes  had  been  settled 
by  the  drafts  for  the  canned  goods."  Without  attempting 
to  further  discuss  the  evidence,  we  think  the  testimony  to 
\]chich  we  have  just  referred,  as  well  as  the  other  testimony 
to  which  we  have  already  alluded  fully  answers  the  plain- 
tiff's exception.  In  disposing  of  such  questions  the  Court 
does  not,  of  course,  co4sider  the  weight  of  the  evidence, 
which  is  a  matter  exclusively  for  the  jury  and  as  to  which 
the  Court  should  refrain  from  any  comment,  as  it  is  only 
concerned  with  the  question  of  the  legal  suflSciency  of  the 
evidence. 

After  a  careful  examination  of  the  record  and  all  the 
authorities  relied  upon  by  the  appellant  we  find  no  reversible 
error  in  any  of  the  rulings  of  the  Court  below,  and  the 
judgment  must  be  affirmed. 

Judgment  a/ffirmed,  with  costs  to  the 
appellee. 
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THOMAS  S.  HOLT  and  CLAYTON  S.  KAUFFMAN, 

Co-Paetnees,  Trading  under  the  Name  of 

Holt  Construction  Co., 


V8. 


STATE  ROADS  COMMISSION,  O.  E.  WELLER, 
Chairman  ;  THE  YORK  BRIDGE  CO.,  THE  TITLE 
GUARANTY  &  SURETY  CO.,  THE  COUNTY 
COMMISSIONERS  OF  TALBOT  COUNTY,  and 
THE  COUNTY  COMMISSIONERS  OF  CARO- 
LINE COUNTY. 


Corporations:  insolvency;  administration  of  assets;  trust  fund 

for  creditors.     Svhrogaiion.     Contractors  and  sub-con^ 

tractors :  contractor's  bond.    State  Roads  law. 


When  a  corporation  becomes  insolvent,  it  is  so  far  civilly 
dead  that  its  property  may  be  administered  as  a  trust  fund 
for  the  benefit  of  its  stockholders  and  creditors.  p.  73 

The  bond  given,  under  Chapter  217  of  the  Acts  of  1910  (the 
Roads  Law),  by  the  construction  company  to  the  County  Com- 
missioners, to  guarantee  the  completion  of  a  contract  to  furnish 
the  materials  and  labor  for  a  bridge,  according  to  certain  speci- 
fication, etc.,  is  not  liable  for  the  debt  of  the  construction  com- 
pany to  a  sub-contractor  employed  by  it  for  work,  etc.,  done  by 
the  sub-contractor.  p.  74 
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In  general,  a  sub-contractor,  employed  by  the  general  con- 
tractor, without  the  consent  of  the  principal  or  owner,  must 
look  to  the  contractor  for.  payment,  and  has  no  claim  against 
such  principal  or  owner.  pp.  74,  75 

The  doctrine  of  subrogation  will  not  be  applied  when  it  would 
work  an  injury  upon  third  parties  by  destroying  their  legal  or 
equitable  rights.  p.  75 

Decided  June  26th,  19 H.- 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  .City. 
(Ambler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe,  Burke, 
Thomas,  Urner,  Stockbridoe,  and  Constable,  JJ. 

Frank  Oosndl  (with  whom  was  Hazleton  A.  Joyce,  Jr., 
and  Mcurbury,  Oosnell  &  Williams,  on  the  brief),  for  the  ap- 
pellants. 

Jvlian  W,  Ridgely  and  Avirey  Pearre,  Jr.,  for  the  ap- 
pellees. 

Barton,  WUmer  &  Stewwrt,  Aubrey  Pearre,  Jr.,  and  Ju- 
lian W.  Ridgely,  filed  a  brief  for  Redmond  C.  Stewart.,  Re- 
ceiver. 


Charles  F.  Barley  and  Barley  &  Wheltle,  filed  a  brief  for 
the  Title  Guaranty  &  Surety  Co. 
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Burke,  J.,  delivered  the  opinion  of  the  Court. 

Thomas  S.  Holt  and  Clayton  S.  Kauffman,  co-partners, 
trading  under  the  name  of  the  Holt  Construction  Company, 
filed  their  bill  of  complaint  in  Circuit  Court  No.  2  of  Balti- 
more City  against  the  appellees  on  this  record. 

The  material  facts  which  need  be  stated  are  these:  On 
or  about  the  15th  of  May,  1911,  the  York  Bridge  Company, 
a  Pennsylvania  corporation,  entered  into  a  contract  with  tie 
County  Commissioners  of  Caroline  Coimty  and  the  Coimty 
Commissioners  of  Talbot  County  for  the  furnishing  of  all 
material  and  labor  for  the  construction  and  completion,  ac- 
cording to  plans  and  specifications  on  file  in  the  office  of  each 
of  said  counties,  a  bridge  known  as  Dover  Bridge,  and  also 
a  section  of  highway  for  a  distance  of  about  0.83  miles  upon 
and  along  the  Dover  Bridge  road  in  Caroline  County. 

Under  the  contract  of  the  York  Bridge  Company  with  the 
County  Commissioners  of  the  two  named  counties,  it  was 
to  be  paid  the  following  prices  for  the  road  construction: 
For  borrow  and  fill,  the  price  of  fifty  cents  per  cubic  yard ; 
for  all  class  B  oyster  shell  surfacing,  seventy-five  cents  per 
square  yard.  For  rip  rapping,  one  dollar  and  twenty-five 
cents  per  square  yard. 

The  contract  further  provided  that  the  contractor  should 
give  his  personal  attention  to  the  performance  of  the  con- 
tract, and  should  keep  the  same  under  his  control.  The 
sublettiruf  of  portions  of  the  work  to  be  done  under  the  con- 
tract might  be  done  only  upon  the  v:ritten  consent  of  the 
Comity  Commissioners  and  approved  by  the  Engineer,  and 
that  the  contractor  should  not,  either  legally  or  equitably, 
atsign  any  of  the  moneys  pwyable  under  thi  contract,  or  his 
claim  thereto,  unless  by  and  with  the  like  consent  of  the 
County  Commissioners  in  writing.  No  liability  should  at- 
tach to  the  County  Commissioners,  or  to  the  counties,  under 
the  terms  of  the  contract,  until  the  Engineer  had  approved 
the  work  and  certified  in  writing  that  the  contractor  had 
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completed  the  work  according  to  the  requiranents  of  the 
contract. 

It  was  further  provided  that  the  contractor  should  not  be 
entitled  to  demand  or  receive  payment  for  any  portion  of  the 
work  or  material,  except  in  the  manner  set  forth  in  the  con- 
tract and  specifications,  and  until  the  Engineer  had  given  his 
certificate  to  that  effect,  whereupon,  said  counties,  by  and 
through  the  County  Commissioners,  will,  within  thirty  (30) 
days  after  such  completion  and  delivery  of  said  certificate, 
pay,  or  cause  to  he  paid,  the  said  contractor,  in  cash,  the  whole 
amount  of  money  then  due  the  said  contractor,  under  the 
contract,  excepting  such  sum  or  sums  as  may  be  lawfully 
retained  under  any  of  the  provisions  of  the  contract  herein- 
before set  forth. 

The  Title  Guaranty  and  Surety  Company,  one  of  the  ap- 
pellees, became  surety  upon  the  bond  of  the  York  Bridge 
Company  for  the  completion  of  the  work  according  to  the 
terms  of  the  contract  This  bond  was  given  under  the  Act 
of  1910,  Chapter  217,  section  39  (p.  317)  (Code  of  1912, 
Article  91*  section  72).  The  condition,  of  the  bond  was  that 
if  the  principal,  the  York  Bridge  Company,  shall  in  all  re- 
spects comply  with  the  terms  and  conditions  of  said  con- 
tract, and  his  obligations  thereunder,  including  the  specifi- 
cations therein  referred  to  and  made  part  thereof,  and  such 
alterations  as  may  be  made  in  said  Specifications  as  therein 
provided  for,  and  shall  indemnify  and  save  harmless  the  said 
County  Commissioners  of  Caroline  and  Talbot  Counties, 
and  the  said  State  of  Maryland  against  or  from  all  costs, 
expense,  damages,  injury  or  loss  to  which  the  said  County 
Commissioners  of  Caroline  and  Talbot  Counties  and  the  said 
State  of  !^[aryland  may  be  subjected,  by  reason  of  any  wrong- 
doing, misconduct,  want, of  care  or  skill,  negligence  or  de- 
fault, upon  the  part  of  said  principal,  his  agents  or  employes 
in  or  about  the  execution  or  performance  of  said  contract, 
including  said  specifications,  and  such  alterations  as  may 
be  made  in  said  specifications  as  therein  provided  for,  and 
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shall  save  and  keep  harmless  the  said  County  Commissioners 
(»f  Caroline  and  Talbot  Counties  and  the  said  State  of  Mary- 
land against  and  from  all  losses  to  them  or  either  of  them, 
from  any  cause  whatever,  including  patent  infringements, 
in  the  matter  of  constructing  said  section  of  State-aided 
highway,  then  this  obligation  to  be  void,  and  otherwise  to 
be  and  remain  in  full  force  and  virtue  in  law. 

About  a  year  after  the  contract  had  been  awarded  to  the 
York  Bridge  Company,  it  entered  into  a  contract  with  the 
plaintiffs  for  the  construction  of  the  section  of  highway  men- 
tioned along  the  Dover  road.  The  portions  of  that  contradt 
material  to  this  case  are: 

''Whereas,  on  the  15th  day  of  May,  A.  D.  1911,  the 
York  Bridge  Company  entered  into  a  contract  in  writ- 
ing with  the  County  Commissioners  of  Caroline  and 
Talbot  Counties,  Maryland,  for  the  furnishing  of  all 
materials,  etc.,  and  to  construct  and  complete,  as  per 
plans  and  specifications  on  file  in  the  offices  of  the 
County  Commissioners  of  Caroline  and  Talbot  Coun- 
ties, bridge  known  as  Dover  Bridge  and  section  of 
State  Highway  for  a  distance  of  about  0.83  miles  upon 
and  along  Dover  Bridge  Head,  in  Caroline  and  Talbot 
Counties,  Maryland,  which  contract  is  known  in  the 
business  of  the  York  Bridge  Company  as  contract 
Number  Eleven  Hundred  and  Ninety-four  (1194). 

"Now,  therefore,  for  and  in  consideration  of  the  sum 
hereinafter  named,  the  Construction  Company  agrees 
to  furnish  all  labor,  tools,  appliances  and  every  other 
thing  necessary  and  pertinent  to  the  construction  of 
the  said  section  of  State  Highway  upon  and  along 
Dover  road. 

"It  is  understood  and  agreed  that  the  Construction 
Company  is  to  assume  all  the  obligations  and  to  do  . 
everything  necessary  to  the  construction  and  comple- 
tion of  said  road  as  called  for  by  the  plans  and  specifi- 
cations which  are  on  file  in  the  offices  of  the  County 
Commissioners  of  Caroline  and  Talbot  Coimties,  and 
to  be  governed  by  the  said  plans  and  specifications  the 
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same  as  the  York  Bridge  Company  itself  has  agreed 
to  be  governed. 

"For  and  in  consideration  of  the  work  to  be  per- 
formed, the  Bridge  Company  agrees  to  pay  the  Con- 
struction Company,  upon  approval  and  acceptance  of 
said  road  by  the  County  Conmiissioners,  as  follows : 

"For  borrow  and  fill,  the  price  of  Fifty  Cents  ($.60) 
per  cubic  yard. 

"For  all  Class  B  Oyster  Shell  Surfacing,  Eighty 
Cents  ($.80)  per  sqtiare  yard. 

"For  Kip  Rapping,  the  price  of  One  Dollar  and 
Twenty-five  Cents  ($1.25)  per  square  yard. 

It  will  be  noted  that  the  only  change  in  the  prices  for  the 
work  was  that  the  plaintiffs  were  to  receive  eighty  cents  for 
oyster  shell  surfacing  instead  of  seventy-five  cents  as  pro- 
vided in  the  contract  of  the  Bridge  Company  with  the  County 
Commissioners. 

The  bill  allied  that  the  plaintiffs  "completed  their  said 
work  under  said  contract  with  the  York  Bridge  Company, 
a  body  corporate,  and  there  is  now  due  and  owing  your  oror 
tors  v/nder  said  contract  the  sum  of  four  thousand,  five  hun- 
dred dollars  ($4,500)  or  more,"  and  that  said  sum  is  due 
the  plaintiffs  "for  labor  and  materials  furnished  by  them 
to  said  contractor.  The  York  Bridge  Company";  that  the 
State  Roads  Commission  and  the  County  Commissioners 
have  in  hand  and  ready  for  payment  on  said  contract  the 
sum  of  approximately  five  thousand  dollars. 

It  is  further  alleged  that  the  plaintiffs  are  the  only  per- 
sons, so  far  as  they  know,  to  whom  the  York  Bridge  Company 
is  indebted  for  labor  and  materials ;  that  the  said  bridge  com- 
pany is  a  non-resident  of  this  State,  and  is  insolvent  and 
imable  to  pay  its  debts,  and  that  a  receiver  had  been  ap- 
pointed for  said  corporation  in  the  State  of  Pennsylvania 
by  a  court  of  competent  jurisdiction.  It  is  then  alleged  that 
the  Title  Guaranty  and  Trust  Company  is  liable  for  the 
indebtedness  of  the  York  Bridge  Company  to  the  plaintiffs. 
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and  that  it  shouM  pay  the  same  and  be  subrogated  to  the 
!rights  of  the  plaintiifs  and  should  collect  the  amount  thereof 
from  the  State  Road  Commission  and  the  County  Commis- 
sioners of  Caroline  and  Talbot  Counties. 
The  relief  prayed  for  was : 

"(1)  That  a  receiver  may  be  appointed  to  take 
charge  of  the  said  fund  now  in  the  hands  of  the  said 
State  Roads  Commission  and  the  said  O.  E.  Weller, 
as  chairman  thereof,  and  the  said  County  Commis- 
sioners of  Talbot  County  and  the  said  County  Com- 
missioners of  Caroline  County,  and  such  other  prop- 
erty as  the  said  York  Bridge  Company  may  have  in 
the  State  of  Maryland;  and  to  preserve  or  dispone  of 
the  same  imder  the  direction  of  this  Court. 

"(2)  That  the  said  State  Roads  Commission  and 
the  said  O.  E.  Weller,  as  chairman  thereof,  and  the 
said  County  Commissioners  of  Talbot  County  and 
the  said  County  Commissioners  of  Caroline  County, 
may  be  required  to  bring  into  this  court,  to  be  depos- 
ited to  the  credit  of  this  cause,  the  aforesaid  fund  now 
due  on  said  contract. 

"(3)  That  the  said  York  Bridge  Company  and  its 
foreign  receiver  may  by  injunction  be  restrained  and 
enjoined  from  collecting  the  said  fund  or  any  part 
thereof  from  the  said  State  Roads  Commission,  the 
said  O.  E.  Weller,  as  chairman  thereof,  the  said  Coun- 
ty Commissioners  of  Talbot  County  and  the  said  Coun- 
ty Commissioners  of  Caroline  County. 

"(4)  That  the  said  State  Roads  Commission  and 
O.  E.  Weller,  as  chairman  thereof,  the  said  County 
Commissioners  of  Talbot  County  and  the  said  County 
Commissioners  of  Caroline  County,  may  by  injunction 
be  restrained  and  enjoined  from  paying  over  the  said 
sum  of  money  or  any  part  thereof,  until  the  further 
orders  of  this  Court. 

"(5)  That  your  Orators'  claim  to  the  said  fund  may 
be  adjudicated  by  this  Honorable  Court  in  these  pro- 
,         ceedings. 
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"(6)  That  the  said  The  Title  Guaranty  and  Surety 
Company  may  be  required  to  pay  the  claim  of  your 
Orators,  and  in  turn  be  subrogated  to  the  rights  of  the 
plaintifFs  to  the  fund  in  question. 

"(7)  That  your  Orators  may  have  such  other  and 
further  relief  as  the  nature  of  their  case  may  require." 

Redmond  C.  Stewart,  the  Receiver  of  the  York  Bridge 
Company,  filed  a  petition  in  which  he  stated  that  by  an  order 
of  Court  passed  in  the  case  pending  in  Circuit  Court  Xo.  2 
of  Baltimore  City,  entitled  ^'York  National  Bank  v.  York 
Bridge  Company,'^  he  had  been  authorized  to  take  proceed- 
ings in  this  cause,  looking  to  the  establishment  of  his  claims 
as  receiver  against  the  fund  involved  in  this  controversy, 
and  prayed  to  be  made  a  party  defendant,  and  an  order  of 
Court  was  passed  admitting  him  as  a  party  defendant  as 
prayed. 

The  State  Roads  Commission  filed  its  answer  to  the  bill 
in  which  it  denied  "that  the  Title  Guaranty  and  Surety  Com- 
pany is  entitled  to  collect  the  amount  of  the  indebtedness  of 
the  York  Bridge  Company  to  the  complainant  from  these 
defendants  or  that  the  complainant  is  entitled  to  an  injunc- 
tion restraining  these  defendants  from  paying  over  said  bal- 
ance of  $5,516.66,  or  any  part  thereof,  to  the  York  Bridge 
Company,  or  its  receiver,  or  that  the  complainant  is  entitled 
to  have  a  receiver  appointed  for  said  sum  of  money  or  any 
part  thereof." 

The  Title  Guaranty  and  Surety  Company  and  Redmond 
C.  Stewart,  the  receiver  of  the  York  Bridge  Company,  filed 
demurrers  to  the  bill.  The  Court  sustained  the  demurrers 
and  dismissed  the  bill,  but  ordered  the  costs  of  the  proceed- 
ings to  be  paid  by  the  receiver  out  of  the  fund  in  dispute. 
From  this  order  the  plaintiifs  have  appealed.  "It  is  an  es- 
tablished rule  of  equity  that  when  a  corporation  becomes  in- 
solvent it  is  so  far  civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for  the  benefit  of  its  stockholders 
and  creditors  (Oraham  v.  LaCrosse  &  M.  R.  K.  Co.,  102  U. 
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S.  148,  161).  *  *  *  Not  simply  of  stockholders  and  cred- 
itors residing  in  another  State,  but  all  stockholders  and  cred- 
itors of  whatever  State  they  may  be  citizens.  In  Wahashj. 
St.  L.  &  P.  R.  R.  Co.  V.  Ham,  114  U.  S.  587,  594,  it  was 
said  that  the  property  of  a  corporation  was  a  trust  fund  for 
the  payment  of  its  debts,  in  the  sense  of  when  the  corpora- 
tion was  lawfully  insolvent  and  all  its  business  wound  up, 
or  where  it  was  insolvent,  all  its  creditors  were  entitled  in 
equity  to  have  their  debts  paid  out  of  the  corporate  property 
before  any  distribution  thereof  among  the  stockholders.  *  *  * 
When  the  general  debts  and  assets  of  a  private  corporation 
lawfully  doing  business  in  a  State  or  in  course  of  administra- 
tion by  the  Court  of  such  Stato,  creditors  who  are  citizens  of 
other  States  are  entitled,  under  the  Constitution  of  the  United 
States,  to  stand  on  the  same  plane  with  creditors  of  like  class 
who  are  citizens  of  such  State,  and  can  not  be  denied  the 
equality  of  right  simply  because  they  do  not  reside  in  that 
St^te,  but  all  citizens  residing  in  other  States  of  the  Union.''' 
BlaJce  V.  McClung  et  al.,  172  U.  S.  239. 

The  Title  Guaranty  and  Surety  Company  is  not  liable  for 
the  payment  of  the  plaintiffs'  claim  for  the  reason  that  it 
assumed  no  such  liability  under  the  terms  of  the  bond.  Al- 
though such  a  liability  was  asserted  by  the  bill,  it  was  not 
pressed  in  argument,  or  insisted  upon  in  the  brief,  and  it 
must  be  conceded  that  imder  the  terms  of  the  bond,  which 
we  have  transcribed,  that  company  is  under  no  obligation  to 
pay  the  plaintiffs'  claim. 

It  is  said  in  4  Elliott  on  Contracts,  sec.  3633,  that  "the 
contractor  may  assign  different  parts  of  the  work  to  sub-con- 
tractors and  others,  unless  pr9hibited  by  the  agreement,  but 
he  is  responsible  for  those  he  employs  since  a  contract  doe& 
not  exist  between  a  sub-contractor  employed  by  the  general 
contractor  and  the  owner  of  the  building,  and  the  responsi- 
bility of  the  owner  is  only  to  the  general  contractor.  Thus 
a  provision  in  a  contract  for  the  construction  of  a  railroad, 
permitting  the  railroad  company  to  apply  any  money  due- 
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or  to  become  due  under  the  contract  to  the  payment  of  liens 
for  labor  and  materials  furnished  the  contractor,  does  not 
impose  any  obligation  on  the  railroad  company  to  pay  liens, 
since  the  provision  was  wholly  for  the  benefit  of  ihe  railroad 
company." 

What  the  York  Bridge  Company  in  fact  did  was  to  sub- 
let a  portion  of  the  work  covered  by  the  contract  to  the 
plaintiffs,  although  by  the  express  provision  of  the  contract 
quoted  above,  it  was  prohibited  from  doing  so,  without  the 
written  order  of  the  County  Commissioners  approved  by  the 
Engineer,  and  this  order  and  approval  does  not  appear  to 
have  been  given.  It  was  likewise  prohibited  from  assigning 
any  money  payable  under  the  contract.  The  plaintiffs  must 
be  treated  as  mere  sub-contractors.  They  are  simply  cred- 
itors of  the  York  Bridge  Company,  and  not  of  the  defend- 
ants, who  are  debtors  to  that  company,  and  to  whose  receiver 
the  fimd  is  now  payable.  Under  the  facts  of  the  case  the 
doctrine  of  subrogation  has  no  application.  That  doctrine 
is  never  applied :  '^When  by  so  doing  it  will  work  an  injury 
upon  other  persons  by  destroying  their  legal  or  equitable 
rights." 

In  Milholland  and  Wilcox,  Trustees,  v.  Tiff  (my,  64  Md. 
460,  the  Court  says :  "It  may  be  applied  on  equitable  prin- 
ciples in  behalf  of  one  who  at  the  instance  and  request  of  the 
debtor  pays  a  lien  or  incumbrance  which  he  was  under  no 
legal  obligation  to  pay,  provided  it  does  not  interfere  with 
the  intervening  rights  and  incumbrances.  It  will  not,  of 
course,  be  applied  against  superior  or  equal  equities." 

The  plaintiffs  have  no  more  claim  upon  the  funds  than 
other  persons  who  may  have  supplied  labor  and  material  on 
the  erection  of  the  Dover  Bridge.  To  sustain  the  plaintiffs' 
claim  under  the  circumstances  would  be  to  establish  a  pre- 
cedent that  might  involve  the  public  authorities  in  litigation 
and  result  in  the  expenditure  of  public  money,  and  the  con- 
sumption of  public  time  in  any  case  in  which  there  was  a 
dispute   between   the   sub-contractor   and   the  general   con- 
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tractor.  Although  the  facts  are  not  precisely  similar,  the 
principles  announced  in  Lombard  Gov,  Co,  v.  Mayor  and 
City  Council  of  Baltimore,  121  Md.  303,  should  be  applied 
to  this  case.  The  plaintiffs  occupy  the  same  situation  as 
other  sub-contractor  creditors  of  the  insolvent  company,  and 
must  share  rateably  with  them  in  the  distribution  of  the 
assets  of  the  company. 

The  cases  of  Ex  Parte  Ooldin^,  Davis  &  Co,,  13  L.  R. 
(1879-80)  Ch.  Div.  628,  and  Kemp  v.  Folk,  7  L.  E.  App. 
Cases,  573,  cited  by  the  appellants,  dealt  with  the  right  of 
stoppage  in  transitu,  and  established  the  right  of  an  unpaid 
vendor  to  the  surplus  proceeds  of  the  sale  of  his  own  goods 
after  the  rights  of  the  sub-purchaser  had  been  performed. 

In  the  first  case  cited  there  had  been  an  absolute  sale  of 
the  goods  by  the  original  purchaser,  but  the  purchase  money 
had  not  been  paid.  "Can  the  vendor,"  said  Cotton^  L.  J.. 
*^make  effectual  his  right  of  stoppage  in  transitu  without  de- 
feating in  any  way  the  interest  of  the  sub-purchaser  ?  In  my 
opinion  he  can.  He  can  say,  I  claim  the  right  to  retain  my 
vendor's  lien.  I  will  ijot  defeat  the  right  of  the  sub-pur- 
chaser, but  what  I  claim  is  to  defeat  the  right  of  the  pur- 
chaser from  me,  that  is,  to  intercept  the  purchase  money 
which  he  will  get,  so  far  as  is  necessary  to  pay  me." 

Nor  do  we  find  anything  in  the  cases  of  Bellwmy  v.  Davey, 
L.  R  (1891),  3  Ch.  540,  and  Hurley  v.  Atchison,  Etc,  Ry., 
213  U.  S.  126,  in  conflict  with  the  conclusion  we  have 
reached.  Those  cases  presented  a  dissimilar  state  of  facts 
and  were  governed  by  different  principles. 

The  order  appealed  from  will  be  affirmed. 

Order  affirmed,  the  costs  in  this  suit  to  he 
paid  by  the  receiver  of  the  YorJc  Bridge 
Company  out  of  the  fund. 
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WALTER  H.  HART 


vs. 


JOSEPH  A.  LEITCH. 

Malicious  prosecution :  evidence;  appearance  before  grand  jury. 

Prayers:  inclusion  of  facts  that  are  unnecessary; 

segregation  of  facts. 

In  an  action  for  malicioufl  prosecution,  the  plaintiff  is  enti- 
tled to  have  the  jury  consider,  as  reflecting  upon  the  question  of 
malice,  evidence  of  the  defendant's  interest  in  the  prosecution, 
other  than  the  particular  conduct  under  which  a  valid  cause  of 
action  could  be  predicated.  p.  83 

An  action  for  malicious  prosecution  was  based  upon  a  pro- 
ceeding instituted  before  a  justice  of  the  peace,  which  resulted 
in  favor  of  the  party  accused;  one  of  the  prayers  of  the  plain- 
tiff (not  otherwise  open  to  criticism)  contained  a  reference  to 
the  fact  of  the  defendant's  having  appeared  as  a  prosecuting 
witness,  as  to  the  same  charge,  before  the  grand  jury,  which 
failed  to  return  an  indictment;  held,  that  although  such  refer- 
ence to  the  proceeding  before  the  grand  jury  was  not  necessary, 
yet  its  inclusion  in  a  granted  prayer  did  not  present  reversible 
error.  p.  84 
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It  was  further  held,  that  since  the  evidence  that  the  defend- 
ant had  so  appeared  before  the  grand  jury  was  legally  in  the 
case,  and  was  undisputed,  such  reference  in  the  prayer  was  not 
wrongfully  prejudicial  to  the  defendant,  and  could  not  be  said 
to  enlarge  the  basis  upon  which  damages  might  be  awarded 
against  him.  p.  83 

Where  a  prayer  instructs  the  jury  that  the  plaintiff  is  to 
recover  if  certain  facts  are  found  to  exist,  its  effect  is  to  with- 
draw from  the  consideration  of  the  jury  all  facts  other  than 
those  specified;  and  such  a  prayer  is  erroneous  if  the  facts 
which  it  excludes  admit  of  a  conclusion  different  from  the  one 
to  which  it  is  directed.  pp.  82,  83 

Decided  June  26th,  1914. 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City.     (DoBLEB,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^  C.  J.,  Burke^  Thomas^ 
Ubneb  and  Stockbbidoe^  J  J. 

William  L.  Rawls  (with  whom  was  Robert  Moss,  on  the 
brief),  for  the  appellant. 

A.  Theodore  Brady  (with  whom  was  Wm.  B.  Smith,  on 
the  brief) ,  for  the  appellee. 

Urneb^  J.,  delivered  the  opinion  of  the  Court 
The  appeal  in  this  case  is  from  a  judgment  recovered  by 
the  appellee  against  the  appellant  in  a  suit  for  malicious 
prosecution.  It  was  alleged  in  the  declaration  that  the  ap- 
pellant procured  the  appellee's  arrest  by  charging  him  on 
oath  before  a  justice  of  the  peace  with  the  larceny  of  certain 
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building  material,  valued  in  the  affidavit  at  the  sum  of  $5.00, 
4md  that  after  the  charge  had  been  heard  and  dismissed  by 
the  magistrate,  an  unsuccessful  effort  was  made  by  the  appel- 
lant to  secure  action  by  the  grand  jury  on  the  same  accusa- 
tion. The  principal  conflict  in  the  evidence  was  in  reference 
to  the  question  as  to  whether  there  was  probable  cause  for 
the  prosecution.  A  house  belonging  to  the  appellant  was 
being  remodeled,  and  some  weatherboarding  had  been  re- 
moved from  an  outbuilding,  with  a  view  to  its  being  used 
elsewhere  in  the  course  of  the  work.  Most  of  this  material 
disappeared  overnight.  The  appellant  testified  that  he  found 
€ome  of  it  in  the  appellee's  yard,  which  adjoined  the  lot 
occupied  by  the  house  being  repaired.  This  was  denied  by 
the  appellee,  who  insisted  that  nothing  had  been  brought  to 
his  yard  from  the  appellant's  premises  except  some  broken 
and  useless  pieces  of  wood  which  had  been 'given  him  by  the 
contractor  in  charge.  There  was  no  claim  that  any  of  the 
weatherboarding  was  included  in  the  gift  It  was  in  good 
condition  and  could  be  readily  identified.  The  disputed 
issue  of  fact  was  whether  a  part  of  it  had  been  found  on  the 
appellee's  premises.  Upon  this  question  the  parties  and  their 
respective  witnesses  were  in  absolute  contradiction.  As  to 
the  other  features  of  the  case  there  was  practically  no  con- 
troversy in  the  evidence.  It  was  proven  that  the  appellant, 
before  swearing  out  the  warrant,  had  consulted  his  counsel, 
who  advised  such  a  course  of  action.  The  proof  further 
shows  that  after  the  magistrate  had  dismissed  the  case  the 
appellant  reported  that  result  to  his  counsel,  who  told  him 
to  lay  the  matter  before  the  State's  Attorney,  as  it  was  still 
open  for  investigation.  This  advice  was  followed,  and  the 
appellant  subsequently  appeared  and  testified  before  the 
grand  jury  in  response  to  its  summons.  The  consideration 
by  that  body  of  the  evidence  presented  led  to  a  second  dis- 
missal of  the  charge. 

At  the  close  of  the  trial  instructions  were  granted  at  the 
request  of  the  defendant,  declaring  the  burden  of  proof  to 
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be  on  the  plaintiff  to  show  that  there  was  an  absence  of  prob- 
able cause  for  the  prosecution,  and  that  the  defendant  acted 
with  malice,  and  directing  a  verdict  for  the  defendant  if 
the  jury  should  find  that  he  did  not  act  maliciously  in  the 
pr^nises,  but  under  the  advice  of  counsel  after  making  to 
the  latter  a  full  disclosure  of  all  the  material  facts,  or  if  the 
prosecution  was  instituted  under  such  circumstances  as  would 
have  induced  a  reasonable  and  dispassionate  man  to  have 
undertaken  it  from  public  motives.  There  was  also  an  in- 
struction, at  the  defendant's  instance,  that  if  the  jury  should 
find  from  the  evidence  that  the  defendant  found  in  the  plain- 
tiff's yard  building  material  which  the  defendant  had  learned 
from  his  contractor  had  been  taken  or  removed  by  some  un- 
known person  from  the  premises  of  the  defendant  on  the 
preceding  night,  then  there  was  probable  cause  for  the  prose- 
cution ;  and  further  that  to  constitute  probable  cause  it  was 
not  necessary  that  the  plaintiff  should  have  been  in  fact 
guilty  of  the  allied  crime,  but  it  was  enough  for  the  defend- 
ant's justification  if  the  jury  should  find  that  he  had  reason- 
able ground  to  believe  that  the  plaintiff  was  guilty  of  the 
offense  charged.  The  Court  below  had  no  alternative,  under 
the  evidence,  but  to  refuse  prayers  offered  for  the  purpose  of 
having  the  case  withdrawn  from  the  jury.  The  instructions, 
however,  to  which  we  have  just  referred  were  as  full  and 
favorable  as  could  be  reasonably  proposed  for  the  submission 
of  the  theories  advanced  by  the  defense. 

The  only  question  we  are  asked  to  determine  is  raised  by 
the  defendant's  excepticm  to  the  granting  of  the  plaintiff's 
first  prayer,  which  was  to  the  effect  "that  if  the  jury  should 
find  from  the  evidence  that  the  defendant  swore  out  a  wai> 
rant  before  a  justice  of  the  peace  charging  the  plaintiff  with 
the  crime  of  larceny,  and  further  find  that  on  such  warrant 
the  plaintiff  was  arrested  and  placed  under  his  personal 
recognizance  for  his  appearance  at  the  time  set  for  the  hear- 
ing, and  that  he  appeared  before  the  justice  of  the  peace  at 
the  time  so  fixed,  and  that  after  a  hearing  the  charge  was 
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dismissed  for  want  of  sufficient  evidence  to  hold  him  for  the 
action  of  the  grand  jury;  and  if  they  should  further  find 
that  the  defendant  'appea/red  before  the  Grand  Jury  of  Anne 
Arundel  Cotmty  wnd  tried  there  to  have  the  ploAAitiff  iruMcted 
for  the  same  offense  for  which  he,  the  plaintiff,  was  exoner- 
ated by  *  *  *  the  sadd  justice  of  the  peace' ;  and  should  fur- 
ther find  that  the  defendant  aided  in  procuring  the  arrest 
and  prosecution  of  the  plaintiff  under  such  circumstances 
as  would  not  have  induced  a  reasonable  and  dispassionate 
man  to  have  undertaken  it  from  public  motives,  then  there 
was  no  probable  cause  for  the  prosecution,  and  the  jury 
could  infer,  in  the  absence  of  sufficient  proof  to  satisfy  them 
to  the  contrary,  that  such  prosecution  was  malicious  in  law 
and  their  verdict  might  be  for  the  plaintiff."  This  prayer  is 
said  to  be  objectionable  because  it  includes  the  clause  we  have 
italicized.  The  theory  of  the  objection  is  that  the  appear- 
ance of  the  defendant  before  the  grand  jury  can  not  be  prop- 
erly treated  as  the  basis  of  a  suit  for  malicious  prosecution. 
It  is  argued  that  the  testimony  of  the  defendant  before  the 
grand  jury  could  not  be  regarded  as  a  continuation  of  the 
prosecution  he  had  set  in  motion  before  the  magistrate,  be- 
cause that  proceeding  had  been  finally  terminated  by  a  dis- 
missal of  the  charge.  It  is  then  urged  that  in  view  of  the 
failure  of  the  grand  jury  to  indict,  and  of  the  fact  that  the 
plaintiff  was  not  arrested  pending  its  investigation,  the  pre- 
ferment of  the  charge  to  that  body  was  not  the  commence- 
ment of  a  new  prosecution  for  which  he  could  be  held  liable. 
The  decisions  are  not  in  accord  as  to  what  are  the  essential 
elements  of  a  prosecution  within  the  meaning  of  the  law  per- 
taining to  actions  of  this  nature.  The  diversity  of  judicial 
opinion  on  the  subject  is  illustrated  by  the  citations  in  26 
Cyc.  10,  and  in  the  case  note  to  Mitchell  v.  DonansJci,  9  L. 
R.  A.  (N.  S.)  171.  In  BaHlett  v.  ChristhUf,  69  Md.  231, 
it  was  held  that  an  action  for  the  malicious  abuse  of  civil 
process  could  not  be  maintained  "where  there  has  been  no 
wrongful  deprivation  of  liberty  or  no  illegal  seizure  of  prop- 
voi..  124  6 
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erty."  But  we  do  not  find  it  necessary  to  decide  in  this 
case  whether  the  same  principle  is  applicable  to  a  .suit  for  a 
malicious  prosecution  based  upon  a  rdiarge  of  crime.  If  we 
assume  for  the  purposes  of  the  decision  that  the  proceeding 
before  the  grand  jury  did  not  amount  to  a  prosecution  to 
such  an  extent  as  to  make  the  defendant  amenable  to  suit 
on  account  of  his  participation,  even  if  he  acted  with  malice 
and  without  probable  cause,  we  are  nevertheless  unable  to 
hold  that  the  reference  to  this  feature  of  the  case  in  the  plain- 
tiff's first  prayer  was  reversible  error. 

The  clause  of  which  the  defendant  complains  was  appar- 
ently inserted  to  make  it  conform  to  a  count  in  the  declara- 
tion which  included  a  similar  statement.  A  separate  granted 
prayer,  in  conformity  with  the  theory  of  another  count, 
omitted  any  allusion  to  the  appearance  of  the  defendant  be- 
fore the  grand  jury,  and  made  a  verdict  for  the  plaintiff 
depend  upon  the  finding  of  a  malicious  and  unsuccessful 
prosecution  before  the  justice  of  the  peace.  The  expression 
to  which  objection  is  made  could  have  been  omitted  without 
any  impairment  of  the  completeness  and  efficacy  of  the  in- 
struction as  a  basis  of  recovery.  The  question  we  have  to 
decide,  however,  is  not  whether  the  disputed  reference  was 
essential  to  the  plaintiff's  case,  but  whether  it  was  erroneous 
and  prejudicial  to  the  defense.  Its  practical  effect  wAs  sim- 
ply to  impose  an  additional  and  possibly  unnecessary  condi- 
tion upon  the  plaintiff's  right  to  a  verdict  by  making  it 
dependent  upon  a  finding  that  the  defendant  had  tried  with- 
out success  to  procure  an  indictment  by  the  grand  jury.  The 
elimination  of  this  portion  of  the  prayer  would  not  have 
placed  the  defendant  in  a  better  position  to  resist  the  plain- 
tiff's recovery.  There  is  in  the  instruction  no  segregation 
of  facts  to  the  exclusion  of  others  upon  which  the  defendant 
might  have  relied  for  a  verdict  in  his  favor.  Where  a  prayer 
instructs  the  jury  that  the  plaintiff  is  entitled  to  recover  if 
certain  facts  are  found  to  exist,  its  effect  is  to  withdraw  from 
the  consideration  of  the  jury  all  facts  other  than  those  spec- 
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ified,  and  the  rule  is  that  the  prayer  is  erroneous  if  the  facts 
which  it  excludes  admit  of  a  conclusion  different  from  the 
one  to  which  it  is  directed.  Dolby  v.  La/ramore,  121  Md. 
624;  Singer  Co.  v.  Lee,  ^05  Md.  663 ;  Ccn-heti  v.  Wolford,  84 
Md.  426.  There  is  no  conflict  in  the  evidence  as  to  the  nature 
and  extent  of  the  plaintiff's  efforts  to  further  the  prosecu- 
tion, and  the  prayer  did  not  disregard  any  conditions  which 
might  have  affected  that  issue.  Upon  the  undisputed  proof 
the  jury  could  not  avoid  finding  that  the  defendant  appeared 
and  testified  before  the  grand  jury  for  the  purpose  indicated. 
The  only  practical  controversy  in  the  case  related  to  the 
question  as  to  whether  there  was  probable  cause  for  the 
prosecution,  and  the  allusion  in  the  prayer  to  another  feature 
of  the  case,  as  to  which  there  was  no  contradiction,  while  it 
may  have  been  superfluous,  could  not  injure  the  defendant 
on  the  single  issue  as  to  the  right  of  recovery  with  which 
the  prayer  was  concerned. 

It  is  earnestly  argued,  however,  that  the  part  of  the 
plaintiff's  first  prayer  under  consideration  was  prejudicial 
to  the  defendant  because,  in  effect,  it  incorporated  the  grand 
jury  episode  in  the  plaintiff's  cause  of  action  and  thereby 
enlarged  the  basis  upon  which  damages  could  be  awarded 
under  his  third  prayer,  which  instructed  the  jury  that  if  they 
should  find  for  the  plaintiff,  they  were  "at  liberty  to  take 
into  consideration  all  the  circumstances  of  the  case  and 
award  such  damages  as  will  not  only  compensate  the  plain- 
tiff for  the  wrong  and  indignity  he  has  sustained  in  conse- 
quence of  the  defendant's  wrongful  act,  but  may  also  award 
exemplary  and  punitive  damages  as  punishment  to  the 
defendant  for  such  wrongful  act."  The  plaintiff  was  entitled 
to  have  the  jury  consider,  as  reflecting  upon  the  question  of 
malice,  other  evidence  of  the  defendant's  interest  in  the  prose- 
cution independent  of  the  particular  conduct  upon  which  a 
valid  cause  of  action  could  be  predicated.  Mertens  v.  Muel- 
ler, 119  Md.  525.  The  prayer,  which  was  in  the  usual  form 
and  unobjectionable,  permits  the  jury  to  take  into  considera- 
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tion  all  the  circumstances  of  the  case  in  determining  upon  the 
amount  of  the  verdict.  There  was  such  a  dose  relation,  in 
point  of  time  and  otherwise,  between  the  defendant's  action 
before  the  justice  of  the  peace  and  his  appearance  before  the 
grand  jury,  that  the  latter  occurrence,  even  if  it  had  not  been 
referred  to  in  the  plaintiffs  first  prayer,  was  certain  to  be 
considered  as  one  of  the  circumstances  of  the  case  in  the 
award  of  damages,  provided  the  jury  adopted  the  view  that 
the  prosecution  was  without  probable  cause.  The  verdict  as 
rendered  w'as  for  $2,500,  but  upon  a  motion  for  a  new  trial 
this  amount  was  reduced  by  the  Court  to  $1,000.00.  It  has 
already  been  noted  that  the  theory  of  the  defense  was  sub- 
mitted to  the  jury  under  instructions  of  the  most  favorable 
character.  The  case  was  carefully  tried  by  the  learned  judge 
below,  and  while  there  are  various  exceptions  in  the  record 
none  have  been  pressed  except  the  one  we  have  discussed.  If 
it  were  conceded  that  the  clause  to  which  objection  is  made 
was  erroneously  inserted  in  the  plaintiffs  prayer,  we  are 
entirely  satisfied,  in  view  of  all  the  conditions  we  have  men- 
tioned, that  there  has  been  no  resulting  injury  to  the  defend- 
ant which  would  justify  us  in  reversing  the  judgment  and 
remanding  the  case  for  a  new  trial. 

The  other  exceptions,  which  were  not  argued  either  orally 
or  in  the  brief  on  behalf  of  the  appellant,  have  been  given 
due  consideration,  but  we  have  found  no  error  in  any  of 
the  rulings  to  which  they  relate. 

Judgment  wffvrmed,  with  costs. 
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WALTER  P.  BAVINGTON 


vs. 


WILLIAM  E.  ROBINSOX. 

Slander:  malice;  when  presumed;  priviliged  communication; 

province  of  jury;  burden  of  proof. 

''Thief  and  "Robber.'' 

Although  malice  is  the  essential  of  the  action  of  slander,  if 
the  use  of  the  slanderous  words  is  established,  malice  is  pre- 
sumed, and  need  not  be  proved.  p.  89 

But  in  the  case  of  privileged  communications,  the  plaintiff 
is  bound  to  prove  the  existence  of  malice  as  the  real  motive  of 
the  defendant's  language.  p.  89 

A  privileged  communication  is  one  made  in  good  faith,  upon 
a  subject-matter,  in  which  the  party  making  it,  has  an  inter- 
est, or  in  reference  to  which  he  has,  or  honestly  believes  he  has, 
a  duty  to  a  person  having  a  corresponding  interest  or  duty.  p.  89 

The  effect  of  privilege  is  to  rebut  the  inference  or  presump- 
tion of  malice,  and  to  that  extent  constitutes  a  good  defense  to 
an  action  of  slander.  p.  90 
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The  question  of  whether  words  sufficient  in  themselves  to 
raise  the  legal  presumption  of  malice,  were  privileged,  is  a 
question  of  law  for  the  Court  to  decide,  and  depends  upon  the 
circumstances  leading  up  to  and  attending  their  utterance,  p.  90 

Even  though  words  are  held  to  be  privileged,  as  a  matter  of 
law,  if  spoken  in  good  faith,  the  question  of  malice  is  still  to 
be  determined,  and  the  burden  of  showing  that  there  was  actual 
malice  is  on  the  plaintiff,  and  any  evidence  tending  to  prove 
such  malice  should  be  submitted  to  the  jury.  p.  90 

In  such  a  case,  any  evidence  tending  to  show  want  of  good 
faith  may  be  offered  to  reverse  the  protection  of  privilege  and 
show  the  existence  of  malice.  p.  90 

When  the  facts  are  controverted,  the  Court  should  instruct 
the  jury  as  to  what  facts  constitute  privilege,  and  leave  to  the 
jury  the  determination  of  whether  such  facts  were  proved,  p.  90 

In  spite  of  the  privileged  character  of  words  complained 
of,  the  plaintiff  has  the  right  to  have  the  question  go  to  the 
jury,  if  there  is  any  evidence  tending  to  show  actual  malice, 
when  the  words  unreasonably  impute  crime,  or  the  occasion 
of  their  utterance,  by  its  unnecessary  publicity  or  otherwise, 
shows  a  purpose  wrongfully  to  defame  the  plaintiff.  p.  90 

A  debtor  had  given  what  was  in  form  a  bill  of  sale,  but  which 
was  in  reality  a  mortgage,  covering,  among  other  things,  a 
crop  of  com  that  had  been  cut,  but  still  stood  in  the  field;  the 
debtor  was  to  finish  the  making  of  the  crop,  sell  the  same  and 
apply  the  proceeds  to  the  debt;  it  had  been  agreed  that  he 
should  wait,  before  selling  the  crop,  until  com  should  reach  a 
certain  price ;  the  creditor,  meeting  the  debtor  some  time  there- 
after, in  a  crowded  public  place,  asked  about  the  com,  and, 
learning  that  the  debtor  had  sold  some,  demanded  the  money 
and  accused  the  debtor  of  robbing  him ;  the  debtor  replied,  that 
some  of  the  money  was  in  bank,  that  some  of  the  com  had  not 
yet  been  paid  for,  and  that  his  father  had  collected  some  for 
him  and,  as  he  had  not  the  full  weight  and  account,  he  could 
not  pay  him  that  day;  thereupon  the  creditor,  in  a  loud  and 
angry  voice,  publicly  called  the  debtor  a  thief  and  warned  him 
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that  he  would  refer  the  matter  to  the  State's  Attorney;  held, 
that  in  such  a  ease  the  question  of  express  malice  should  have 
been  left  to  the  determination  of  the  jury.  p.  91 

Decided  June  26th,  IQlJf. 

Appeal  from  the  Circuit  Court  for  Baltimore  County, 
(Duncan,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
BuEKE,  Thomas,  Ubneb,  Stockbridge  and  Constable,  JJ. 

John  8.  EnsoT  and  Harry  S.  Carver  (with  whom  was  John 
8.  Young,  on  the  brief),  for  the  appellant. 

Thomas  H,  Robinson  and  Carville  D,  Benson  (with  Ben^ 
son  &  Karr,  on  the  brief),  for  the  appellees. 

Constable,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  slander,  in  which,  under  the  instruc- 
tions of  the  Court  below  a  verdict  was  rendered  for  the 
defendant,  and  from  the  judgment  entered  thereon  the  plain- 
tiff appealed. 

The  declaration  contained  five  counts.  The  alleged  defam- 
atory words  set  forth  in  the  first  count  were:  "Don't  you 
(meaning  the  plaintiff)  know  you  .are  stealing  my  com  ? 
Well,  you  are ;"  in  the  second  count ,  "Don't  you  know  you 
are  criminally  liable?  Yoii  are;"  in  the  third  count,  "I 
(meaning  the  defendant)  am  going  to  see  the  State's  Attor- 
ney, you  (meaning  the  plaintiff)  have  been  robbing  me  long 
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enough."  The  fourth  and  fifth  counts  restated  the  same 
charges.  The  defendant  pleaded  the  general  issue,  and  filed 
a  special  plea  of  justification  to  the  second  count  At  the 
conclusion  of  the  testimony  for  the  plaintiff  the  Court  directed 
a  verdict  for  the  defendant,  on  the  ground  that  the  alleged 
slanderous  words  were  privileged  and  the  plaintiff  had  failed 
to  offer  any  proof  of  express  malice;  and  it  is  from  that 
ruling  that  the  only  question  in  this  appeal  arises,  the 
several  exceptions  to  the  testimony  having  been  abandoned 
by  the  appellant 

From  the  testimony  it  appears  that  the  appellant  is  a 
young  man  engaged  in  farming  and  has  canned  tomatoes 
since  1906  in  his  home  county,  Harford,  and  on  the  East- 
em  Shore.  The  appellee  is  a  canner  and  canned  goods 
broker.  The  canning  operations  of  the  appellant  had  been 
financed  since  their  banning  by  the  appellee  until  the 
difficulty  which  gave  rise  to  this  suit  The  business  of  the 
appellant  did  not  prosper  to  any  considerable  degree,  and, 
in  1908,  he  gave  to  the  appellee  a  bill  of  sale  to  cover  the 
indebtedness  to  him  of  two  thousand  dollars.  On  the  8th 
day  of  November,  1909,  the  appellant  gave  another  bill  of 
sale  to  the  appellee  for  one  thousand  and  fifty  dollars  for  a 
further  indebtedness.  The  property  under  this  bill  of  sale 
included  two  hundred  and  fifty  barrels  of  com,  then  in  the 
field  unhusked,  the  nimiber  of  barrels  being  estimated,  as 
well  as  a  lot  of  farming  machinery  and  some  live  stock,  all 
of  which  remained  in  the  possession  of  the  appellant.  On 
the  18th  of  December,  1909,  the  appellee  loaned  the  appel- 
lant several  hundred  dollars  on  the  joint  note  of  the  appel- 
lant and  his  father,  payable  two  months  after  date.  The 
aj)pellant  agreed  with  the  appellee  at  this  time,  that  the 
com  that  was  covered  T>y  the  bill  of  sale  should  be  hauled 
f.nd  sold  by  him  and  the  proceeds  therefrom  applied  to  the 
payment  of  the  note.  It  was  not  agreed,  however,  that  it 
should  be  hauled  at  once,  but  in  several  conversations  it  was 
agreed  that  it  should  be  held  until  it  advanced  to  four  dollars 
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a  barrel.  On  February  21st,  1910,  the  appellant  was  stand- 
ing in  the  corridor  of  the  Bel  Air  Court  House,  talking 
with  some  people,  when  the  appellee  called  to  him.  After 
the  appellant  had  walked  over  to  him  the  appellee  said  to 
him:  "How  about  that  com,  have  you  hauled  any  of  it 
out?''  Appellant  told  him  he  had  hauled  out  about  thirty- 
five  barrels.  Upon  the  appellee  demanding  the  money  the 
jtppellant  told  him  he  had  part  of  it  to  his  credit  in  bank, 
a  part  his  father,  with  whom  he  lived,  had,  and  a  part  of 
the  com  had  not  been  paid  for,  and  that  since  he  had  not 
the  weights  with  him  he  could  not  tell  how  much  he  had 
ic'ceived,  and,  therefore,  could  not  pay  him  that  day.  Where- 
upon, shaking  his  finger  at  him,  the  appellee  in  a  loud  voice 
spoke  the  words  set  out  in  the  declaration.  Several  persons, 
who  were  in  the  corridor  of  the  Court  House,  testified  as  to 
the  use  of  these  words  and  the  manner  of  the  appellee. 

The  only  question  presented  is,  should  the  Court  have 
tilled,  upon  this  state  of  facts,  that  the  appellee  was  Entitled 
lo  the  protection  of  a  privileged  communication  ? 

The  law  upon  the  subject  of  privilege  is  too  well  settled 
to  admit  of  serious  controversy.  The  statement  of  the  testi- 
mony shows  that  if  this  is  to  be  classed  as  a  privileged  com- 
immication,  it  is  of  course  a  qualified  privilege.  Malice  is] 
the  essential  of  the  action  of  slander,  but  it  is  not  necessary  i 
that  it  be  proved ;  when  onoe  the  slanderous  words  are  proved, 
malice  is  presumed. 

However,  when  the  words  alleged  to  be  slanderous,  are 
embraced  in  the  class  of  privileged  communications,  the 
plaintiff  is  bound  to  prove  the  existence  of  malice  as  the 
real  motive  of  the  defendant's  languac^e.  Beder  v.  Jackson^ 
'»4  Md.  689.  "A  privileged  communication  is  one  made,  in 
pood  faith,  upon  any  subject-matter  in  which  the  party  com- 
iftunicating  has  an  interest  or  in  reference  to  which  he  has, 
<»r  honestly  believes  he  has,  a  duty,  to  a  person  having  a 
•corresponding  interest  or  duty,  and  which  contains  matter 
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which,  without  the  occasion  upon  which  it  is  made,  would 
be  defamatory  and  actionable."    Newell  on  Defamation,  388. 

In  Oarrett  v.  Dickerson,  19  Md.  418,  it  was  said:  ''The 
cnly  effect  of  privil^e  on  actionable  words,  is  to  rebut  the 
inference  or  presumption  of  malice,  and  to  that  extent  con- 
stitute a  good  defence  in  an  action  upon  them.  The  ques- 
tion, whether  words  suflScient  in  themselves  to  raise  the  l^al 
presimiption  of  malice,  are  privil^ed,  is  one  of  law,  deter 
rninable  from  the  circumstances  leading  to  and  attending 
their  utterance.  It  is  to  be  observed  that  words  ascertained 
to  be  privileged  as  matter  of  law,  still  involve  the  element 
or  fact  of  good  faith  in  speaking  them,  and  that  in  general, 
evidence  of  any  act  or  circumstance  tending  to  show  the 
want  of  good  faith,  may  be  offered  to  remove  the  protection 
of  privil^e,  and  show  the  existence  of  malice." 

It  is  a  question  for  the  Court  to  decide,  in  the  first  instance, 
\vhether  words  alleged  to  have  been  slanderous  were  priv- 
ileged by  the  occasion,  assuming  them  to  have  been  spoken 
in  good  faith,  without  malice,  and  in  the  belief  that  they 
w  ere  true ;  and  if  so  privileged,  then  the  plaintiff  must  show 
express  malice  in  order  to  recover.  And  if  there  is  any 
evidence  tending  to  prove  express  malice,  that  question,  should 
be  submitted  to  the  jury.  Brown  v.  Hathaway,  13  Allen, 
239 ;  Fresh  v.  Cutter,  73  Md.  87.  But  it  is  proper  for  the 
Court,  where  the  facts  are  controverted,  to  instruct  the  jury 
as  to  what  facts  amount  to  privilege  and  leave  it  to  the  jury 
to  determine  whether  those  facts  are  proved.  Brainsfield 
V.  Howeth,  107  Md.  278.  "But  the  plaintiff  has  the  right 
notwithstandng  the  privileged  character  of  the  communica- 
tion to  go  to  the  jury,  if  there  be  evidence  tending  to  show 
actual  malice,  as  when  the  words  unreasonably  impute  crime, 
or  the  occasion  of  their  utterance  is  such  as  to  indicate,  by 
its  unnecessary  publicity  or  otherwise,  a  purpose  wrongfully 
to  defame  the  plaintiff.  *  *  *  Expressions  in  excess  of  what 
ilic  occasion  warrants  do  not  per  se  take  away  the  privil^e. 
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but  such  excess  may  be  e^ddence  of  malice."  Fresh  v.  Cut- 
ter^ supra. 

Applying  the  above  principles  to  the  facts  of  the  present 
ease,  it  is  plain  that  the  occasion  of  the  utterance  of  the 
slanderous  words  was  such  as  to  throw  upon  the  appellant  the 
burden  of  showing  express  malice.  We  are  also  of  the  opin- 
ion that  the  Court  was  in  error  in  ruling  that  there  was  no 
evidence  tending  to  show  the  existence  of  malice. 

Could  the  appellee  have  believed,  from  the  facts  known  to 
him,  that  the  appellant  was  guilty  of  crime  ?  It  is  true  he 
had  a  bill  of  sale  upon  the  com,  but  from  the  testimony  it 
was  a  bill  of  sale  in  form  only.  It  was  clearly  a  mortgage. 
The  only  evidence  in  the  case  shows  he  had  directed  the 
appellant  to  sell  the  com.  When  the  appellant  was  in  the 
act  of  carrying  out  this  direction  he  was  accused  of  a  crime. 
Therefore,  if  the  jury  should  find  from  the  evidence  that 
the  accuser  did  not  believe  the  accusation  he  had  made 
was  true,  there  would  be  a  fact  from  which  they  could  infer 
malice.  The  use  of  the  words,  "You  have  been  robbing  me 
long  enough,"  might  also  tend  to  show  malice,  if  the  jury 
should  think  they  were  in  excess  of  what  the  occasion 
demanded.  Did  not  the  facts  tend  to  show,  in  the  light  of 
the  knowledge  the  appellant  had,  that  it  was  an  unreason- 
able imputation  of  crime?  If,  then,  the  jury  could  have 
found  from  them  malice,  it  was  not  for  the  Court  to  pass 
its  judgment  upon  them,  but  to  have  left  that  question  to 
be  determined  by  the  jury,  with  proper  instructions  from 
the  Court. 

Judgment  reversed  and  new  trial  awarded, 
with  costs  to  the  appellant. 
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FREDERICK  J.  SCHNEIDER 

vs. 

GEOROE  W.  YELLOTT. 

Money  had  and  received:  action  for—;  only  hy  the  party  with 

legal  title.     State:  money  due  to  the — ;  no  suit 

for,  by  individual. 

Only  one  having  the  legal  title  to  the  money,  in  whose  favor 
the  law  raises  a  presumption  to  pay,  may  maintain  an  action 
for  money  had  and  received,  the  fact  that  the  money  belongs 
to  the  plaintiif  being  the  theory  on  which  such  an  action  rests. 

p.  94 

In  a  suit  by  a  resident  and  taxpayer  against  a  public  official 
for  moneys  due  the  State,  a  count  for  money  had  and  received 
by  the  defendant  for  the  use  of  the  State  can  not  be  sustained. 

pp.  93-94 

A  suit  at  law,  upon  the  bond  of  a  County  Treasurer,  can  not 
be  maintained  by  a  taxpayer,  as  such,  for  the  use  of  the  State, 
for  fees  claimed  to  have  been  received  and  appropriated  by  the 
Treasurer,  in  excess  of  his  compensation  as  fixed  by  the  Consti- 
tution, pp.  94,  95 

Decided  June  26th,  1914. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
(Burke,  C.  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Boyd,  C.  J.,  Briscok. 
Thomas,  TJrner,  Stockbridge  and  Constable,  JJ. 
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John  Holt  Richardson  and  Oeorge  Washington  WUliamS: 
filed  a  brief  for  the  appellent. 

John  I.  YeUott  submitted  the  case  on  the  record  for  the- 
appellee, 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court 
A  demurrer  to  the  narr.,  filed  in  this  case  was  sustained^ 
and,  the  plaintiff  having  declined  to  amend,  judgment  for 
the  defendant  for  costs  was  entered.  From  that  judgment 
this  appeal  was  taken  by  the  appellant,  the  plaintiff  below^ 
Th€  narr.  is  as  follows: 

"Frederick  J.  Schneider,  a  resident  and  taxpayer  of 
Baltimore  County,  and  State  of  Maryland,  for  more 
than  twenty-five  years  past,  for  the  use  of  the  State  of 
Maryland,  sues  George  W.  Yellott  for  money  payable 
by  the  defendant  to  the  State  of  Maryland : 

"1.  For  money  had  and  received  by  the  defendant, 
for  the  use  of  the  State  of  Maryland ; 

"2.  And  for  that  the  defendant,  George  W.  Yellott, 
was  duly  elected  and  qualified  as  Treasurer  of  Balti- 
more County,  for  the  terms  from  December  1,  1889, 
to  November  30,  1891,  and  from  December  1,  1896, 
to  November  30,  1897,  an  o£5ce  created  by  and  exist- 
ing under  the  Constitution  and  laws  of  the  State  of 
Maryland,  and  that  as  such  Treasurer  he  received  into 
his  hands  and  appropriated  to  his  own  use  divers  sums 
of  money  arising  from  fees  and  other  emoluments  of 
said  office,  and  failed  and  neglected  to  account  for  the 
same  to  the  State  of  Maryland,  as  required  by  the  Con- 
stitution of  the  State  of  Maryland ; 

"And  the  plaintiff  claims  $30,000.00/' 

•We  do  not  understand  upon  what  principle  the  first  count 
could  be  sustained.  The  form  of  the  count  in  the  Code  is, 
*'Money  received  by  the  defendant  for  the  use  of  the  plain- 
tiff,"  while  the  count  in  the  narr.,  is,  ^'For  money  had  and 
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received  by  the  defendant  for  the  use  of  the  State  of  Mary- 
land/'  and  both  counts  of  the  TUirr.  are  preceded  by  the  state- 
ment "for  money  payable  by  the  defendant  to  the  State  of 
AEaryland."  In  speaking  of  persons  entitled  to  sue  for 
money  had  and  received,  the  general  principle  is  thus  stated 
in  27  Cyc.  868 :  "It  is  only  one  having  the  l^al  title  to  the 
money  in  whose  favor  the  law  raises  a  promise  to  pay,  and 
who  may  maintain  an  action  for  money  had  and  received; 
the  fact  that  the  money  belongs  to  plaintiff  is  the  theory 
on  which  such  action  is  maintainable/'  The  demurrer  was 
to  the  whole  narr.,  and  not  to  each  count,  and  as  it  is  clear 
that  the  plaintiff  could  not  recover  on  the  first  count,  we 
will  consider  the  second,  which  is  a  special  one,  setting  out 
more  particularly  the  plaintiff's  alleged  cause  of  action. 

We  will  not  stop  to  determine  whether  the  second  count  is 
technically  defective  in  presenting  the  appellant's  conten- 
tion, as  we  understand  what  that  is  from  the  oral  argument 
and  the  brief  of  his  attorney.  He  contends  that  the  appellee 
as  treasurer  of  Baltimore  County  was  subject  to  the  pro- 
visions of  section  1  of  Article  15  of  the  Constitution,  and 
was  consequently  required  to  pay  over  to  the  State  Treasurer 
all  sums  of  money  received  by  him  from  fees  and  other 
emoluments  in  excess  of  $3,000  and  the  expenses  of  his 
office.  As  we  gather  from  the  argument,  the  appellant 
intended  by  his  narr.,  to  allege  that  the  appellee  had  received 
such  excess,  but  had  not  paid  it  over,  although  strictly  speak- 
ing it  might  only  mean  that  the  appellee  failed  and  neglected 
to  file  his  account  with  the  Comptroller,  as  required  by  that 
section  of  the  Constitution,  whether  there  was  any  excess  or 
not.  But  assuming  that  it  means  that  the  appellee  did 
receive  such  excess,  and  did  not  pay  it  over,  the  principal 
question  to  be  determined  is,  whether  the  plaintiff  as  a  tax- 
payer has  the  right  to  maintain  an  action  at  law  for  such 
excess,  for  the  use  of  the  State  of  Maryland. 

It  cannot  be  contended  that  there  is  any  precedent  in  this 
State  to  support  such  an  action.     The  appellant  has  cited 
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such  cases  as  Holland  v.  Baltimore,  11  Md.  186 ;  Baltimore 
V.  Gia,  31  Md.  375;  Baltimore  v.  Keyser,  72  Md.  106; 
Packard  v.  Hays,  94  Md.  233,  as  well  as  some  others  in 
this  State  and  quite  a  number  from  elsewhere,  but  regardless 
of  the  dissimilarity  between  those  cases  and  this  one  in  other 
respects,  every  one  of  those  in  this  State  cited  by  him  was 
in  equity,  as  were  all  of  those  cited  from  out  of  the  State, 
unless  perhaps  in  a  few  instances  where  they  were  brought 
nnder  the  Code  system,  or  under  some  special  statute.  Of 
course,  it  does  not  necessarily  follow  that  because  there  is 
no  precedent  for  a  suit,  it  can  not  be  maintained,  but  the 
total  lack  of  precedents  in  suits  at  law  and  the  fact  that  all 
cases  in  which  the  subject-matter  was  even  in  a  remote 
degree  analagous  to  that  under  consideration  were  brought 
in  equity  would  at  least  be  very  suggestive  of  a  concurrence' 
of  opinion  on  the  part  of  the  bar  that  an  action  at  law  would 
not  lie.  Many  reasons  might  be  suggested  why  such  an  one 
as  this  would  not  be,  and  could  not  be,  permitted  under  our 
system.  In  the  first  place  the  plaintiff  has  no  more  right 
to  sue  than  any  other  taxpayer  in  the  State  of  Maryland — 
rc&ident  or  non-resident,  corporate  or  individual.  Hence, 
if  the  appellee  owes  the  State  of  Maryland  and  the  plaintiff 
can  sue  in  his  own  name  for  the  use  of  the  State,  every  other 
taxpayer  can  do  so,  and  instead  of  there  being  one.  there 
might  be  many  such  suits  against  a  public  officer,  even  if 
e\'entually  he  could  show  there  was  no  merit  in  them.  Such 
suits  might  be  instituted  for  the  purpose  of  discrediting  the 
defendant  as  a  candidate  for  some  office  at  an  election  to  be 
held  by  the  people,  on  account  of  some  personal  animosity  to 
him,  or  for  other  equally  unmeritorious  cause. 

Again,  if  a  taxpayer  has  a  right  to  sue  he  has  the  right  to 
control  his  suit  One  might  docket  a  case  and  then  continue 
it  as  long  as  he  and  the  defendant  saw  proper,  unless  it  could 
be  disposed  of  under  some  rule  or  practice  of  the  Court.  He 
might  sue  for  the  purpose  of  inducing  the  representative?  of 
the  State  not  to  sue  until  his  case  was  determined.     But  if 
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he  could  get  judgment,  who  would  collect  it,  who  would  enter 
it  satisfied,  if  it  were  paid  ?  Is  the  taxpayer,  or  the  taxpayer's 
attorney  to  be  permitted  to  collect  the  State's  money  ?  If  so, 
the  State  would  have  no  security  for  it,  other  than  the  per- 
sonal liability  of  the  one  collecting  it  The  State's  Attorney, 
State  Treasurer,  Comptroller  and  other  officers  handling  the 
State's  funds  are  required  to  give  bond,  but  if  the  theory  of 
the  appellant  be  correct  that  might  be  rendered  useless  in 
such  cases  by  having  a  taxpayer  institute  the  suit. 

The  bond  of  an  officer  owing  the  State  money  under  these 
provisions  of  the  Constitution  is  liable,  Vansant  v.  State,  96 
Md.  110,  but  can  it  be  possible  that  a  taxpayer  can,  as  such, 
institute  and  prosecute  a  suit  on  the  bond  ?  If  suit  is  brought 
on  tlie  l)ond,  it  must  be  in  the  name  of  the  State,  as  it  is 
given  to  the  State.  If  every  taxpayer  in  the  State  had  the 
right  to  sue  the  bond,  regardless  of  his  motive  in  suing,  it 
would  probably  materially  increase  the  cost  of  bonds,  if  cor- 
porate security  be  given,  and  cause  individuals  to  hestitate 
to  go  on  them.  But  it  can  not  be  contended  that  a  taxpayer 
would  have  the  right  to  use  the  name  of  the  State  and  sue  on 
the  bond,  and  yet  the  officer  owing  the  State  might  be  finan- 
cially worthless. 

But  if  he  cannot  sue  on  the  bond,  how  can  he  sue  the  officer 
in  assumpsit  ?  The  rule  of  law  in  such  an  action  is  that  the 
money  is  due  the  plaintiff.  When  a  suit  is  brought  by  A  to 
the  use  of  B,  it  is  because  there  is  soniething  claimed  to  be 
due,  or  which  was  due,  A  by  the  defendant  If  A  transfers 
a  debt  due  him  to  B,  B  can  sue  in  A's  name  for  use  of  B, 
or  if  assigned  as  required  by  the  statute,  he  can  sue  in  his 
own  name,  but  in  this  case  there  was  nothing  due  the  appel- 
lant by  the  appellee,  and  yet  he  sued  in  his  own  name  for  the 
use  of  the  State.  A  stockholder  of  a  private  corporation  could 
as  well  sue  at  law  in  his  own  name  to  recover  a  debt  due  the 
corporation,  and  for  his  right  to  sue  rely  on  the  fact  that  he 
had  entered  the  case  to  the  use  of  the  corporation.  The 
debtor  could  undoubtedly  defeat  such  an  action  on  the  ground 
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that  he  never  owed  the  legal  plaintiff.  There  is  nothing  ex- 
pressly or  impliedly  due  the  appellant  by  the  appellee,  so  far 
as  this  nwrr.j  discloses,  and  if  the  appellant  could  sue  on  the 
theory  that  he  as  taxpayer  had  sustained  some  loss,  and  he 
sued  for  that,  as  the  money  is  due  the  State  every  taxpayer 
in  the  State  would  likewise  be  entitled  to  his  portion.  That 
would  not  only  require  an  accounting  which  would  be  tedious 
and  expensive,  but  unless  the  amount  due  was  a  very  large 
sum  and  the  plaintiff  an  exceedingly  large  taxpayer,  the 
Circuit  Court  would  not  have  jurisdiction,  as  the  portion  he 
would  be  entitled  to  would  in  all  probability,  not  to  say  cer- 
tainly, be  less  than  tJie  amount  required  to  give  that  Court 
jurisdiction. 

Other  reasons  might  be  given  to  show  why  it  would  not  be 
wise  or  desirable  to  permit  such  suits  to  be  brought,  but  re- 
gardless of  any  question  of  expediency  or  inconvenience,  we 
need  only  determine  in  this  case  whether  the  all^ations  of 
ihe  narr.,  show  any  right  in  the  plaintiff  for  which  he  can 
sue.  That  they  do  not,  can  admit  of  no  question,  as  the 
simple  but  decisive  answer  is,  that  they  show  no  right  in  the 
plaintiff  to  the  funds  in  question,  and  he  has  no  authority  to 
collect  them  for  the  use  of  the  State  or  for  any  other  purpose. 
The  section  of  the  Constitution  relied  on  by  the  appellant  in 
terms  provides  that  "such  officer  shall  be  subject  to  suit  by 
the  State  for  the  amount  that  ought  to  be  paid  into  the 
treasury.''  Section  2  of  Article  6  of  the  Constitution  pro- 
vides that  the  Comptroller  shall  "superintend  and  enforce 
the  prompt  collection  of  all  taxes  and  revenue;  adjust  and 
settle,  on  terms  prescribed  by  law,  with  delinquent  collectors 
and  receivers  of  taxes  and  State  revenue."  By  Section  37 
of  Article  19  of  the  Code  the  Comptroller  is  authorized  and 
empowered  to  adjust  and  settle  the  claims  of  the  State 
against  collectors  or  receivers  of  public  money  and  their  sure- 
ties, and  against  corporations  and  individuals  who  may  be 
indebted  to  the  State,  in  all  cases  where  said  claims  accrued 
prior  to  and  includng  the  year  1910  (as  amended  by  Chapter 
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574  of  Laws  of  1912),  on  the  terms  therein  named,  and  hy 
subsequent  sections  of  that  article  of  the  Code  he  is  author- 
ized to  employ  an  attorney  or  attorneys  in  settlement  of  such 
claims.  Section  12  of  Article  5  of  the  Constitution  provides 
that  "The  State's  Attorney  in  each  county,  and  the  City  of 
Baltimore,  shall  have  authority  to  collect,  and  give  receipt, 
in  the  name  of  the  State,  for  such  sums  of  money  as  may  be 
collected  by  him,  and  forthv^rith  make  return  of  and  pay  over 
thf  same  to  the  proper  accounting  officer."  Amongst  other 
duties  of  the  Attorney  Gteneral  section  3  of  Article  5,  pro- 
vides that  "he  shall  aid  any  State's  Attorney  in  prosecuting 
any  suit  or  action  brought  by  the  State  in  any  Court  of  this 
State,  and  he  shall  commence  and  prosecute  or  defend  any 
suit  or  action  in  any  of  said  Courts,  on  the  part  of  the  State, 
which  the  General  Assembly,  or  the  Governor,  acting  accord- 
ing to  law,  shall  direct  to  be  commenced,  prosecuted  or 
defended."  Section  9  of  Article  2  provides  that  the  Governor 
"shall  take  care  that  the  laws  are  faittfully  executed,"  and 
by  section  1  of  Article  15,  he  is  authorized  to  declare  the 
office  vacant  if  any  officer  subject  to  its  provisions  fails  to 
cx)mply  with  them  for  the  period  of  30  days  after  the  expira- 
tion of  each  and  every  year  of  his  term.  The  l^slature  has 
large  powers  in  reference  to  settlements  and  collections  of 
claims  due  the  State.  It  would  be  a  reflection  on  these 
officers  of  the  State  of  Maryland  to  permit  private  parties 
to  come  into  Court  and  undertake  to  perform  these  duties — 
certainly  unless  there  was  some  ground  shown  for  such  action. 
There  could,  therefore,  not  be  the  reason  even  in  Courts 
of  Equity  for  permitting  taxpayers  to  interpose  in  matters  in 
which  the  State  is  interested  that  there  may  be  in  cases  of 
municipalities.  The  theory  on  which  Courts  of  Equity  have 
acted  in  cases  against  municipalities  is  very  similar  to  that 
which  has  caused  them  to  give  relief  to  stockholders  in  private 
corporations.  If  the  action  of  either  directors  or  stockhold- 
ers is  vltra  vires,  fraudulent  or  illegal,  Courts  of  Equity  may 
give  relief  to  a  stockholder  on  the  ground  that  the  directors 
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or  majority  of  stockholders  were  parties  to  such  unlawful 
action,  or  that  the  circumstances  are  such  that  it  was  appar- 
ent that  they  would  not  do  their  duty  to  the  minority.  So 
it  may  be  with  the  governing  boards  or  cheers  of  cities, 
towns  or  counties,  if  they  are  guilty  of  such  conduct^ — espe- 
cially if  for  their  own  benefit — and  Courts  of  Equity  may 
give  taxpayers  relief,  to  prevent  the  consmnmation  of  idtra 
vires,  fraudulent  or  illegal  acts,  or  it  may  be  under  some 
circumstances  to  recover  funds  misappropriated  or  illegally 
letained.  In  such  a  case  it  would  be  proper,  and  certainly 
in  most,  if  not  all,  cases  necessary  to  make  the  corporation, 
public  or  private,  a  party  to  the  bill,  and  that  of  itself  is 
suflBcient  to  suggest  the  impropriety  of  private  parties  pro- 
ceeding, where  the  State  is  concerned,  as  of  course  the  State 
can  not  be  sued  without  its  consent.  The  legislature  could 
give  its  consent  to  such  suitw  but  it  would  be  simpler  and 
more  effective  for  it  to  appoint  special  attorneys  to  collect, 
adjust  or  settle  such  claims,  if  there  was  any  necessity  for 
such  action. 

But  there  can  be  no  possible  reason  why  the  officers  of 
the  State,  in  whom  such  powers  are  vested  in  reference  to 
such  matters  as  are  above  referred  to,  should  be  interfered 
with.  They  are  fully  capable  of  taking  care  of  the  State's 
interests,  and  it  is  not  suggested  that  they  have,  in  any  way 
been  parties  to  or  profited  by  the  appellee's  failure  to  return 
/.he  excess,  if  there  was  any.  It  would  require  even  a  Court 
of  Equity  to  go  much  further  than  that  Court  has  yet  gone 
in  this  State,  or  elsewhere,  so  far  as  brought  to  our  notice, 
if  taxpayers  be  permitted  to  sue  for  the  recovery  of  such 
funds  as  are  now  under  consideration.  There  is  still  more 
reason  why  such  an  action  at  law  as  this  can  not  be  main- 
tained. 

We  have  not  thought  it  necessary  to  pass  on  the  question 
argued  by  the  appellant — ^whether  an  Act  of  the  Assembly 
passed  in  1914,  attempting  to  release  the  appellee  and  others 
from  the  claims  of  the  State  is  valid — as  we  are  satisfied  that 
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the  plaintiff  has  no  standing  in  Court  to  sue,  regardless  of 
that  Act,  and  we  have  not  been  furnished  with  a  copy  of  it, 
but  the  objection  to  the  validity  of  the  Act  urged  in  argu- 
ment only  shows  how  much  safer  it  is  to  leave  such  matters 
in  charge  of  those  to  whom  the  Constitution  and  laws  of  the 
State  give  control  over  them,  rather  than  permit  others  to 
interfere.  If  the  Governor  approved  the  Act  spokrai  of,  it 
would  be  extremely  technical  to  hold  that  it  was  invalid 
merely  because  it  did  not  appear  on  the  face  ot  it  either  that 
the  release  was  recommended  by  the  Governor  or  oflScers  of 
the  Treasury  Department,  or  that  such  recommendation 
should  be  obtained  before  the  release  would  take  effect.  The 
Constitution  does  not  require  tha  fact  of  the  recommendation 
to  appear  on  the  face  of  the  Act,  and  if  it  be  permissible  to 
provide  (as  is  indicated  in  Montague  v.  State,  54  Md.  489) 
that  such  a  recommendation  be  obtained  before  the  release 
shall  take  effect,  if  the  Governor  approves  the  Act,  it  would 
be  a  useless  proceeding  for  him  to  then  sign  a  recommenda- 
tion.   His  approval  of  the  Act  ought  to  be  enough. 

In  order  that  there  be  no  misapprehension  as  to  that,  we 
will  add  that  in  referring  above  to  motives  that  might  in- 
fluence taxpayers,  we  did  not  intend  to  apply  what  is  said 
to  the  appellant,  and  of  course  not  to  his  attorney.  We  have 
no  knowledge  of  their  motives  and  have  nothing  to  do  with 
them  in  this  case,  but  we  said  what  we  did  to  show  what 
might  be  the  result  if  any  taxpayer  could  prosecute  such  a 
suit.    The  judgment  will  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 
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FURNESS,  WITHY  &  COMPANY,  LIMITED, 
A  Corporation, 


V8. 


BLANCHARD  RANDALL,  GEORGE  S.  JACKSON  ei 
AL,,  Co-Partners  Trading  as  Gill  &  Fisher. 

Charter  parties:  construction.    Contracts :  province  of  court  and 

jury;  impossibility:  destruction  of  subject-matter. 

Rescission  of  contracts.    Parol  evidence. 

Usage  and  custom. 

Where  by  a  charter  party  it  is  agreed  that  the  owner  of  a  line 
of  ships  will  furnish  one  of  such  ships,  about  a  certain  time  for 
freight  at  a  certain  port,  subsequent  notice  by  such  owner,  to 
the  shipper,  naming  a  particular  ship  for  that  service,  if  assented 
to  by  the  shipper,  modifies  the  contract,  to  the  extent  of  sub- 
stituting a  contract  for  that  particular  ship  in  place  of  the 
open  contract  for  any  ship  of  the  line.  p.  107 

The  fact  of  such  notice  by  the  owner  and  of  assent  to  it  by 
the  shipper  is  a  question  that  should  be  left  for  the  determina- 
tion of  the  jury.  p.  107 
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Parol  evidence  is  not  admissible  to  add  to,  detract  from  or 
very  the  terms  of  a  written  contract.  p.  106 

But  parties  to  a  contract,  may,  by  mutual  consent,  rescind  it, 
enter  into  a  new  contract,  or  modify  the  existing  one.        p.  106 

The  construction  of  a  written  contract  is  for  the  Court. 

p.  107 

But  where  one  of  the  parties  to  a  written  contract  attempts 
to  modify  it,  in  due  time,  by  a  notice  to  the  other,  to  which  the 
other  neither  assents  nor  dissents,  the  question  of  what  the  con- 
tract was  is  for  the  jury,  p.  107 

Where  the  performance  of  a  contract  depends  on  the  con- 
tinued existence  of  a  given  person  or  thing,  it  implies  a  condi- 
tion that  impossibility  arising  from  the  perishing  of  such  per- 
son or  thing  excuses  performance.  p.  108 

Where  by  a  charter  party  the  owner  of  a  vessel  agreed  to 
have  it  at  a  port  named  at  or  about  a  certain  date  to  carry  a 
cargo  for  the  shipper  to  a  named  port,  and  in  the  meanwhile 
the  vessel  so  named  was  lost,  without  any  fault  of  the  owners, 
such  facts  constitute  a  good  defense  in  a  suit  by  the  shipper 
against  the  owners  for  breach  of  contract.  p.  108 

The  refusal  of  a  Court  to  allow  immaterial  questions  to  be 
asked  presents  no  reversible  error.  p.  109 

The  usage  of  parties  may  sometimes  be  shown  in  evidence, 
but  mere  usage  or  custom  can  never  be  receive^  to  modify  the 
express  terms  of  a  contract.  p.  109 

Decided  June  26th,  19H. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke,  Thomas, 
TJbner  and  Stockbridge,  JJ. 
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John  B.  Deming  (with  a  brief  by  Whitelock,  Demi/ng  & 
Kemp)  J  for  the  appdlante. 

Robert  E.  Lee  Marshall  (with  whom  was  Arthur  George 
Brown  on  the  brief),  for  the  appellees. 

Stockbbidge^  J.,  delivered  the  opinion  of  the  Court 
The  plaintiffs  in  this  case  were  and  are  grain  commission 
merchants  in  the  City  of  Baltimore.  The  defendant  is  a 
corporation  owning  and  operating  a  "Line"  of  steamers  of 
irregular  sailing  between  Baltimore  and  Leith,  Scotland,  the 
vessels  being  what  are  frequently  called  "Tramp"  steamers, 
and  actually  performing  their  voyages  only  whefi  there  was 
a  ship  load  of  freight  to  be  carried.  On  the  26th  September, 
1911,  an  agreement  was  entered  into  in  the  following  lan- 
guage: 

"Dresel,  Rauschenberg  &  Co. 
Agents  Fumess  Line. 
Freight  Contract. 
Contract  ^^'o.  66.  Baltimore,  Sept  26,  1911. 

Engaged  from  Gill  &  Fisher.  For  shipment  per  S.  S. 
Fumess  Line.  Intended  to  load  December,  for  Leith, 
Scot.  To  be  ready  when  called  for  on  or  after  Dec. 
1st.  Shippers  option  of  cancelling  engagement  if  ves- 
sel not  ready  to  receive  on  or  before  Dec.  30th. 
Description  of  engagement  2000  quarters  grain.  Rate 
of  freight  2/11/^  per  quarter.  Subject  to  conditions  of 
bills  of  lading.  If  different  kinds  of  grain  be  shipped, 
no  parcel  to  be  under  2000  qrs.  without  agent's  appro- 
val. General  cargo  insurance.  To  be  forwarded  on 
last  steamer  in  December. 

(Signed)     Dbesel^  Rauschenberg  &  Co.^  Agents. 
0.  K. 

G.  &  F.'^ 
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No  vessel  appearing  the  last  of  December  to  fulfill  the  en- 
gagement above  set  out,  there  was  a  violation  of  contract  and 
this  suit  was  brought  to  recover  damages  for  such  violation. 
The  defendant  appeared  to  the  action,  and  filed  three  pleas, 
of  which  the  third  is  in  the  following  terms : 

"And  for  a  third  plea  that  the  Steamship  Amana 
belonging  to  the  defendant  sailed  from  Leith,  Scotland, 
on  December  Ist,  1911,  bound  for  the  Port  of  Balti- 
more, Md.,  where  she  was  due  to  arrive  on  or  about 
December  20,^  1911 ;  that  at  the  time  of  sailing  the  said 
steamship  was  tight,  staimch  and  fully  manned  and 
equipped  for  said  voyage;  that  on  December  2,  1911, 
the  defendant  nominated  said  Steamship  Amana, 
which  was  expected  to  sail  from  Baltimore  for  Leith 
on  her  return  voyage  on  December  27,  1911,  and  which 
was  the  last  ship  of  the  defendant  sailing  during  that 
month,  to  fill  its  contract  to  carry  for  the  plaintiffs 
2000  quarters  of  grain  from  Baltimore  to  Leith  dur- 
ing the  month  of  December,  1911,  on  the  last  ship  of 
the  defendant  sailing  during  that  month;  and  the 
nomination  of  said  steamship  for  said  contract  was 
accepted  by  the  plaintiffs;  that  the  said  Steamship 
Amana  has  never  been  heard  from  since  December  1, 
1911,  the  date  of  her  sailing  from  Leith  for  Balti- 
more, but  became  a  total  loss  upon  the  high  seas  by 
reason  of  perils  of  the  sea,  and  without  fault  or  neg- 
lect on  the  part  of  the  defendant,  and  that  the  loss  of 
the  said  steamship  rendered  it  impossible  for  the 
defendant  to  perform  its  said  contract  with  the  plain- 
tiffs." 

A  demurrer  to  the  third  plea  was  interposed  and  sustained, 
and  thereupon  the  defendant  filed  a  fourth  plea,  which  set 
out  substantially  the  same  defense  as  that  attempted  to  be  set 
up  in  the  third  plea,  but  set  it  out  in  somewhat  fuller  detail, 
alleging  in  addition  that  the  agreement  of  September  26th 
was  not  the  entire  agreement  between  the  parties.  A  de- 
murrer to  this  plea  was  also  sustained,  and  thereupon  the 
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case  went  to  trial.  There  are  four  bills  of  exception  relating 
to  testimony  and  to  a  tender  of  evidence,  and  a  fifth  bill 
taken  to  the  action  of  the  Court  upon  the  prayers.  The 
Tulings  of  the  Court  upon  the  testimony  and  upon  the  prayers 
followed  for  the  most  part  as  a  necessary  and  natural  sequence 
to  the  ruling  upon  the  demurrers  to  the  third  and  fourth 
pleas,  and  if  those  rulings  were  correct  the  several  bills  of 
-exceptions  are  not  well  founded.  The  exceptions  and  the 
demurrers  may,  therefore,  properly  be  considered  together. 
It  is  pertinent  to  state  and  to  keep  in  mind  one  or  two 
additional  facts  in  order  to  accurately  apply  the  law  govern- 
ing the  case  here  presented.  The  contract  of  September  26th 
having  been  made,  nothing  further  appears  to  have  been  done 
until  the  2nd  day  of  December,  1911,  when  a  notice,  spoken 
of  by  the  witnesses  as  a  "Nomination,''  was  sent  by  the 
agent  of  the  defendant  to  the  plaintiffs.  That  notice  was  in 
the  foUowing  terms: 

"Baltimore,  Dec.  2,  1911. 
Mess.  Gill  &  Fisher:  City. 

Dear   Sir:   We   beg   to   name   Steamer   "Amana," 

expected  to  sail  for  Leith  Dec.  27th  for  2000  quarters 

grain.     Engagement  of  Sept.   26,  for  2000  quarters. 

Respectfully, 

Dresel,  Rauschenberg  &  Co.,  Agents. 

Contract  N"©.  66. 

Per  A.  F.  Sidebotham." 

The  exclusion  of  this  notice  when  offered  in  evidence  con- 
■stitutes  one  of  the  bills  of  exceptions.  Subject  to  all  legal 
"exceptions  as  to  admissibility,  it  was  admitted  that  the 
steamship  Amana  of  the  Fumess  Line  sailed  from  Leith, 
Scotland,  on  December  1st,  1911,  and  that  she  was  expected 
by  the  defendant  to  arrive  at  Baltimore  in  time  to  sail  from 
Baltimore  on  December  27th,  1911,  for  Leith,  and  was  due 
so  to  arrive,  and  that  the  vessel  has  not  been  heard  of  since 
December  1st,  1911.  The  theory  of  the  plaintiffs  is  that  the 
agreement  of  September  26th  was  an  absolute  agreement  for 
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the  transportation  of  2000  quarters  of  grain,  and  that  being 
an  absolute  agreement,  plain  in  its  language,  no  evidence  is 
admissible  which  might  tend  to  vary  the  legal  effect  of  it.  or 
even  to  explain  any  of  its  terms.  Reliance  for  this  position 
is  placed  mainly  upon  the  case  of  the  BcUtvmore  Steam 
Packet  Co.  v.  Patterson,  101  Fed.  296,  and  106  Fed.  736. 
In  this  case  there  was  a  contract  not  very  dissimilar  in  form 
from  the  contract  of  September  26th,  but  the  only  evidence 
offered  in  that  case  in  addition  to  the  contract  itself  was  evi- 
dence to  the  effect  that  the  shipper  failed  at  the  specified  time 
to  produce  for  shipment  the  1000  bales  of  cotton,  and  recov- 
ery in  the  form  of  damages  was  allowed  at  the  instance  of 
the  owners  of  a  ship  belonging  to  the  Johnstone  Line  and 
ready  to  sail  at  the  time  specified.  In  this  case  if  there  was 
nothing  before  the  Court  except  the  contract  already  quoted, 
and  evidence  to  show  that  no  steamer  of  the  Fumess  Line 
had  appeared  to  fulfill  and  carry  out  that  contract,  then  the 
analogy  would  be  complete.  This  leads  to  the  consideration 
of  the  correctness  of  the  rulings  by  which  the  notice  of  nomi- 
nation of  December  2nd  was  excluded  from  evidence.  It  is 
elementary  law  that  where  a  contract  is  in  writings  parol 
evidence  is  not  admissible  to  add  to,  detract  from  or  vary 
the  terms  of  the  agreement  This  does  not  mean,  however, 
that  the  parties  may  not,  subsequently  to  entering  into  the 
contract,  rescind  it  by  mutual  consent,  enter  into  a  new  con- 
tract, or  modify  the  existing  one.  This  rule  was  distinctly 
laid  down  in  the  case  of  Atwell  v.  Miller,  11  Md.  348,  where 
it  was  held  competent  to  add  to  the  terms  of  a  bill  of  lading 
by  proof  of  a  parol  supplementary  agreement.  See  also 
Birely  v.  Dodson,  107  Md.  229.  The  agreement  of  Septem- 
ber 20th  would  have  been  fully  gratified  by  the  tender  at  the 
time  named  of  any  seaworthy  ship  by  the  defendant  corpora- 
tion, and  that  without  any  notice  whatever,  and  if  no  notice 
had  been  given  it  is  perfectly  clear  that  the  plaintiff  would 
have  been  entitled  to  recover  under  the  agreement  of  Septem- 
ber 26th.     Carver  on  Carriage  by  Sea,  3rd  Ed.,  sec.  227. 


Digitized  by 


Google 


FURNESS,  WITHY  &  CO.  vs.  EANDALL.      107 
^(J.]  Opinion  of  the  Ck)urt 

See  also  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  D.  (1884)  603. 
But  as  matter  of  fact  in  this  case  the  defendant  did  on 
December  2nd  name  a  particular  ship  to  carry  the  grain  in 
question.  The  effect  of  this  was  to  render  more  definite,  in 
one  particular  at  least,  the  terms  of  the  original  contract; 
and  the  assent  to  it  on  the  part  of  the  shipper  amounted  to 
a  modification  of  the  original  contract  by  mutual  consent  at 
a  time  when  it  was  perfectly  competent  for  the  parties  so  to 
do,  and  substitute  a  particular  ship,  in  place  of  an  open  con- 
tract which  would  be  gratified  by  the  sending  of  any  ship  of 
that  line.  The  notice  does  not  bear  upon  its  face  any  state-  , 
rnent  of  the  acceptance  of  the  designation  by  the  shippers, 
although  it  was  virtually  conceded  in  the  argument  that  such 
assent  had  been  given.  In  the  state  of  this  record,  therefore, 
the  rule  is  perfectly  clear,  that  while  the  construction  of  a  [ 
contract  is  always  a  matter  to  be  passed  upon  by  the  Court  \ 
the  determination  of  what  the  contract  was  is  a  question  to 
be  found  by  the  jury.  Roberts  v.  Bonaparte,  73  Md.  191 ; 
SuUivan  v.  Boswell,  122  Md.  539;  80  Atl.  940;  Meyer  v. 
Frenkilj  113  Md.  36.  It  was  therefore  proper  that  the  ques- 
tion of  whether  or  not  the  notification  of  December  2nd  was 
intended  by  the  parties  to,  and  did  in  fact  amount  to  a  modi- 
fication of  the  original  agreement  should  have  been  sub- 
mitted to  the  jury. 

The  impossibility  of  the  performance  of  the  contract  by 
the  Amana  is,»  as  we  imderstand  the  record,  conceded,  and 
thus  is  presented  the  question  whether  the  impossibility  of 
performance  amounts  to  an  excuse  such  as  will  relieve  the 
parties  to  the  contract  from  all  liability  for  its  non-perform- 
ance. The  leading  case  with  regard  to  this  is  the  case  of 
Taylor  v.  Caldwell,  3  Best  &  Smith,  826,  and  the  rule  there 
laid  down  has  been  followed  in  a  number  of  cases  both  in  this 
country  and  in  England.  In  the  case  of  NicJcoll  &  Knight 
V.  Ashton,  Edridge  &  Co,,  L.  R.  2  K.  B.  (1901)  126,  a  ves- 
sel had  been  chartered  to  load  with  cotton  seed  at  Alexandria. 
While  proceeding  thither  the  vessel  was  stranded  and  in- 
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jured  so  that  she  was  unable  to  fulfill  her  agreement  within 
the  specified  time,  and  her  owners  were  held  to  be  excused. 
That  decision  was  rendered  by  a  divided  Court,  but  the  same 
principle  precisely  was  applied  in  the  case  of  Howell  v. 
Coupland.  L.  R.  9  Q.  B.  462 ;  1  Q.  B.  D.  258.  In  this 
country  the  leading  case  is  that  of  the  Tornado,  108  U.  S. 
342,  and  the  ruling  in  this  case  is  well  summarized  in  36 
€yc.  206,  as  follows : 

"Where  a  vessel  before  she  breaks  ground  for  a 
voyage  is  injured  by  fire  so  that  the  cost  of  her  repair 
would  exceed  her  value  when  repaired,  and  she  is  ren- 
dered unseaworthy  and  incapable  of  earning  freight, 
a  contract  of  affreightment  for  carrying  cotton  to  a 
foreign  port  and  providing  for  the  payment  of  freight 
money  on  the  delivery  of  the  cotton  at  that  port,  is  dis- 
solved." 

In  this  case  on  page  351,  the  Supreme  Court  of  the  United 
States  adopting  the  language  of  Taylor  v.  Caldtvell,  supra, 
say: 

"Contracts  whose  performance  depends  on  the  con- 
tinued existence  of  a  given  person  or  thing  imply 
a  condition  that  impossibility  of  performance  arising 
from  the  perishing  of  the  person  or  thing  shall  excuse 
the  performance." 

The  general  legal  principles  applicable  to  a  case  like  the 
present  have  been  so  recently  considered  by  this  Court  and 
so  fully  annouced  in  the  opinion  prepared  by  Judge  Thomas, 
in  American  Towing  Co.  v.  Whiteley,  117  Md.  660,  678,  that 
a  further  discussion  of  them  at  this  time  seems  unnecessary. 
It,  therefore,  follows,  that  there  was  error  in  the  action  of 
the  Superior  Court  in  sustaining  the  demurrers  to  the  3rd 
and  4th  plea  and  that  error  extended  necessarily  to  the 
rulings  on  evidence  set  out  in  the  1st  and  4th  bills  of  ex- 
ceptions, and  to  the  rulings  of  the  Court  on  the  plaintiff's 
prayer  and  the  defendant's  1st  and  2nd  prayers. 
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The  second  bill  of  exceptions  was  reserved  to  the  refu;?al 
of  the  Court  to  permit  a  witness,  who  was  a  member  of  the 
plaintiff  firm,  to  answer  the  following  question:  "If  tliere^ 
had  been  no  nomination  in  this  instance,  how  could  you  have 
known  when  to  have  your  grain  ready  for  shipment  ?"  It  is^ 
diflBcult  to  see  how  this  question  was  in  any  way  material 
to  the  issue  as  made  up,  and  no  reversible  error  can  be 
ascribed  to  the  Court  for  its  ruling  with  regard  to  this. 

The  third  bill  of  exceptions,  and  the  defendant's  third 
prayer  both  related  to  an  endeavor  to  show  the  custom  of 
the  parties  over  a  series  of  years  to  have  been  identical  with 
that  pursued  in  the  present  case.  Usage  of  the  parties  to  a 
transaction  is  frequently  shown,  and  yet  it  is  entirely  within 
their  power  to  contract  either  without  reference  to  such 
!isage  or  directly  to  the  contrary  of  what  a  usage  has  been ;. 
but  the  tender  of  proof  in  this  case  goes  still  further,  in  that 
the  proffer  is  to  show  the  usage  and  interpretation  placed  by 
the  parties  themselves  upon  contracts  in  every  way  substan- 
tially like  that  involved  in  the  present  case.  Mere  usage  or 
custom  can  never  be  received  to  modify  the  express  terms  of 
a  contract,  and  a  departure  from  this  well  recognized  rule 
would  open  too  wide  a  door  for  the  introduction  of  improper 
evidence.  We,  therefore,  entirely  concur  with  the  Superior 
Court  in  its  ruling  upon  the  third  bill  of  exceptions  and  the 
refusal  of  the  defendant's  third  prayer. 

For  the  errors  already  indicated,  the  judgment  in  this  case 
must  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Judgmeni  reversed  cmd  case  remanded,  costs^ 
to  be  paid  by  the  appellee. 
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FURNESS,  WITHY  &  COMPANY,  Ltd., 

A   COBPOBATJON, 
V8. 

JOHN  T.  FAHEY, 
Trading  as  John  T.  Fahey  &  Company. 

Decided  June  26th,  19H. 

Appeal   from   the   Superior   Court   of   Baltimore    City. 

(BOND^  J.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Bubke,  Thomas, 
Urneb  and  Stockbridge,  JJ. 

John  B.  Deming  (with  a  brief  by  Whiteloch,  Deming  & 
Kemp)y  for  the  appellants. 

Robert  E.  Lee  Marshall  (with  whom  was  Arthur  George 
Brown,  on  the  brief),  for  the  appellees. 

Stockbbidge,  J.,  delivered  the  opinion  of  the  Court 
The  questions  of  law  presented  by  this  appeal  are  identi- 
cal with  those  considered  in  the  case  of  Fumess,  Withy  &  Co. 
V.  Bla/nchard  Randall  et  al.,  ante  p.  101.  The  only  points 
of  difference  are,  that  three  contracts,  dated,  respectively, 
September  21st,  23rd  and  October  4th,  1911,  are  here  in- 
volved instead  of  one.  The  notice  or  "nomination"  sent  on 
December  2nd,  designating  the  Amana  as  the  vessel  on  which 
the  shipments  were  to  be  carried,  bore  upon  its  face  the  ap- 
proval of  Fahey  &  Co.  The  pleadings,  evidence  and  rulings 
were  simply  a  repetition  of  those  in  the  case  of  Gill  &  Fisher, 
and  for  the  reasons  there  given  the  judgment  appealed  from 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded  for  a 
new  trial,  appellees  to  pay  costs. 
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W.  STARR  GEPHART  and  HERBERT  M.  BRUNE, 

Rbceivebs  of  Charles  W.  Lobd  &  Co.,  et  al., 

vs. 

WINFIELD  J.  TAYLOR. 

Limitations  and  laches  in  equity. 

On  appeal  in  a  receivership  case,  the  questions  as  to  commis- 
sions to  the  receiver,  and  the  allowance  of  certain  credits  to 
him  were  not  passed  on,  as  they  had  been  reserved  by  the  Court 
below  for  its  future  action;  subsequently  on  the  petition  of  the 
receiver,  he  was  discharged,  without  the  determination  of  any 
of  the  matters  in  his  accounts  formerly  in  dispute;  after  the 
lapse  of  more  than  twenty  years  from  the  date  of  the  receiver's 
appointment  and  more  than  fifteen  years  after  his  discharge, 
the  same  questions  were  again  raised;  held  that  under  the  cir- 
cmnstances,  there  being  nothing  to  prevent  the  running  of  the 
statute,  or  to  remove  the  case  from  the  defense  of  laches  and 
lapse  of  time,  such  claims  were  stale  as  well  as  barred  by  limi- 
tations, p.  115 

The  defense  of  limitations  may  be  availed  of  under  a  general 
demurrer,  where,  from  the  facts  of  the  bill  it  can  be  seen  that 
the  bar  of  the  statute  applies  and  where  no  facts  are  alleged 
sufficient  to  suspend  its  operation.  p.  115 

Decided  Jnne  26th,  19U. 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe,  Burke, 
Thomas,  Pattison,  Urner,  Stockbridge  and  Constable, 
JJ. 

Oeorge  Whiteloch  and  W.  H,  DeCourcy  Wright,  for  the 
appellants. 

Washington  Bowie,  Jr.,  for  the  appellees. 
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Bbiscoe^  J.,  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  an  order  of  Circuit  Court  Xo.  2 
of  Baltimore  City,  sustaining  a  demurrer,  and  dismissing 
the  petition  of  the  appellants,  as  receivers  of  the  firm  of 
Charles  W.  Lord  &  Co. 

The  petition  is  filed  on  behalf  of  certain  creditors,  against 
the  appellee,  .a  former  receiver  of  the  firm,  and  seeks  to 
enforce  an  alleged  liability  by  him  to  the  co-partnership  firm 
of  Charles  W.  Lord  and  Co.  growing  out  of  the  administra- 
tion of  the  receivership. 

The  petition  was  filed  on  the  4th  of  December,  1913,  in 
the  equity  cause  of  Lord  v.  Sprigg,  in  Circuit  Court  No.  2 
of  Baltimore  City,  and  the  contentions  of  the  appellants 
appear  from  the  several  averments  of  the  petition. 

The  early  proceedings  in  the  case,  are  set  out  in  the  case  of 
Dmmond  Match  Company  v.  Taylor,  83  Md.  394,  and  need 
not  be  more  fully  recited  here. 

The  prayer  of  the  petition  is,  first,  that  the  application 
made  by  the  receiver  Taylor,  on  the  31st  day  of  October, 
1895,  for  a  re-hearing  in  respect  to  the  refusal  of  the  Court 
to  allow  him  more  than  40  per  cent,  of  the  amount  of  claims 
of  attaching  creditors  which  he  had  paid  as  such  receiver 
may  be  dismissed ;  second,  that  the  Court  shall  determine  the 
question  of  the  first  receiver's  (Taylor)  liability  for  his  com- 
missions ;  and  third,  that  special  counsel  be  designated  by  the 
Court  to  represent  the  receivers  in  these  proceedings. 

To  this  petition,  the  appellee  Taylor,  demurred,  and  for 
cause  of  demurrer,  assigned  the  following  reasons: 

1.  That  the  receivers  have  not  stated  in  their  petition 
such  a  case  as  entitles  them  to  any  relief  in  equity  against 
him. 

2.  That  the  claim  against  him  sought  to  be  established  in 
this  petition  is  barred  because  it  did  not  accnie  within  twelve 
years  before  the  petition  was  filed. 

3.  That  the  proeedings  herein,  as  well  as  liie  petition  of 
the  receivers,  show  that  he  was  discharged  from  all  liability 
and  responsibility  herein. 
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4.  Because  it  appears  that  he  has  been  released  from  all 
claims  and  demands  which  could  or  might  possibly  bo  brought 
against  him. 

5.  Because  it  appears  that  the  petitioners,  tlie  receivers 
herein,  are  estopped  from  attempting  to  assert  any  claim  or 
demand  against  him  because  of  their  laches. 

It  appears,  that  on  the  2nd  day  of  June,  18^55,  the  partner- 
ship of  C.  W.  Lord  and  Company  was  dissolved  and  that  the 
appellee  Winfield  J.  Taylor  was  on  the  same  day  appointed 
its  receiver,  with  power  to  continue  the  business  of  the  firm, 
until  the  further  order  of  the  Court  Subsequently  on  or 
about  the  14th  of  January,  1895,  a  co-receiver  was  appointed^ 
the  property  was  ordered  to  be  sold,  and  the  assets  were  di- 
rected to  be  distributed  among  the  creditors  of  the  firm.  A 
nimiber  of  auditors'  reports  and  accounts  were  made  and 
stated  in  the  cause  wherein  commissions  were  allowed  the 
original  receiver  and  wherein  he  was  credited  with  the  total 
sums  paid  by  him  in  settlement  of  certain  attachment  suits. 
Some  of  fliese  accounts  were  ratified  and  confirmed,  and  some 
of  them  were  rejected,  upon  exceptions. 

The  controversy  between  the  different  classes  of  the  receiv- 
ership creditors  was  settled  by  this  Court,  in  Dia/mond  Match 
Co.  V.  Taylor,  83  Md.  supra.  The  questions  now  raised,  as 
to  whether  the  receiver,  Taylor,  should  be  allowed  any  com- 
miasionfl,  and  whether  he  should  be  credited  with  the  sums 
which  he  paid  in  excess  of  forty  per  cent  to  the  attaching 
creditors,  were  not  determined,  on  the  appeal  in  83  Md., 
supra.  It  was  tliere  held,  that  as  the  Court  below  had  re- 
served these  questions  for  future  action,  they  were  not  prop- 
erly before  the  Court,  on  that  appeal. 

The  same  quesitions  are  now  presented  on  this  appeal,  after 
a  lapse  of  more  th^n  twenty  years,  from  the  date  of  the 
appointment  of  the  original  receiver,  the  appellee  here,  and 
more  than  fifteen  years  after  the  release  and  discharge  of  the 
appellee,  from  the  further  execution  of  the  receivership  and 
the  appointment  of  one  of  the  appellants  as  receiver  in  his 
place  and  stead. 

VOL.  124  8 
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It  also  appeai*S;  that  on  the  petition  of  the  appellee  filed 
<m  the  31st  of  May,  1898,  to  be  disdharged  as  receiver,  the 
auditor  stated  Account  No.  14  filed  on  the  2nd  day  of  Decem- 
ber, 1898,  which  was  the  last  and  final  account  of  the  admin- 
istration of  the  receivership  by  the  appellee.  This  account 
shows  a  balance  of  $276.87  in  the  hands  of  the  receivers  and 
wfts  duly  ratified  by  the  Court  on  the  13th  day  of  December, 
1898^  There  was  no  reservation  of  any  matters  in  dispute 
under  the  former  accounts  and  it  appears  to  have  been  a  final 
adjudication  of  the  amoimt  with  which  the  appellee,  as  re- 
ceiver, was  chargeable. 

Subsequently,  on  the  16th  day  of  December,  1898,  the 
appellee,  was  released  and  discharged  from  the  further  exe- 
cution of  the  receivership.  The  order  of  Circuit  Court  No. 
2  of  Baltimore  City,  passed  therein  is  as  follows: 

"The  report  and  account  of  the  auditor  filed  in  these  pro- 
ceedings, December  1st,  1898,  having  been  finally  ratified 
and  confirmed  on  December  13th,  1898,  no  cause  to  the  con- 
trary having  been  shown,  it  is  ordered  by  the  Circuit  Court 
No.  2  of  Baltimore  City,  this  16th  day  of  December,  1898, 
on  the  petition  filed  in  this  case  and  upon  careful  considera- 
tion of  the  proceedings  therein  that  the  said  Winfield  J. 
Taylor,  co-receiver  and  petitioner  in  said  proceedings,  be 
and  he  is  hereby  released  and  discharged  from  the  further 
execution  of  said  receivership,  and  that  W.  Starr  Gephart  be, 
and  he  is  hereby  appointed  co-receiver  in  his  place  and  stead, 

"And  it  is  further  ordered  that  upon  the  said  W.  Starr 
Gtephart  duly  qualifying  as  such  co-receiver  in  the  penalty 
of  ten  thousand  dollars  ($10,000)  to  be  approved  by  the 
clerk  of  this  Court,  the  said  W.  Starr  Gephart  and  Samuel 
D.  Schmucker,  the  remaining  co-receiver,  ahall  execute  a 
release  acquitting  and  discharging  the  said  Winfield  J.  Tay- 
lor from  all  claims  and  demands  which  could  or  might 
possibly  be  brought  against  him  the  said  Winfield  J.  Taylor 
by  any  of  the  parties  interested  for  or  on  account  of  said 
sum  of  money  in  said  acooimt  ascertained  to  be  due  and  pay- 
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able  to  all  parties  therein  interested,  thereby  declaring  said 
parties  fully  satisfied,  contented  and  paid." 

This  brings  ns  to  the  main,  question  in  tihe  case,  and  that 
is,  what  is  the  legal  effect  and  operation  of  the  order  of  Court 
passed  on  the  16th  of  December,  1898,  and  set  out  herein. 

The  Court  below  held  as  one  of  the  grounds  for  sustaining 
the  demurrer  that  the  effect  of  the  order  was  at  least  to 
mature  immediately  all  claims  against  the  appellee,  arising 
out  of  the  receivership,  so  that  all  such  claims  are  now  stale 
and  antiquated  as  well  as  barred  by  the  Statute  of  Limita- 
tions. 

We  think  the  Court  below  was  entirely  right  in  so  hold- 
ing, and,  as  this  conclusion  disposes  of  the  case,  apart  from 
any  other  consideration,  we  do  not  deem  it  necessary  to  dis- 
cuss the  other  questions  raised  on  the  record. 

There  is  nothing  stated  in  the  petition  that  prevents  the 
running  of  the  statute  or  that  would  remove  the  case  from 
the  application  of  the  doctrine  of  laches  and  lapse  of  time ; 
Munnihhuysen  v.  Magraw  et  al.,  58  Md.  558 ;  Preston  v.  Hor- 
vntz,  85  Md.  I7l ;  Hawhins  v.  Chapman,  36  Md.  99 ;  War- 
hurtan  v.  Davis,  123  Md.  225. 

In  Biays  v.  Roberts,  68  Md.  511,  it  is  said,  that  the  de- 
fense of  limitations  may  be  availed  of  under  a  general  de- 
murrer where,  from  the  face  of  the  bill,  it  can  be  seen  that 
the  bar  applies,  and  where  no  facts  are  stated  sufficient  to 
relieve  it  from  the  operation  of  the  statute ;  Noble  v.  Tvmer, 
69  Md.  519;  Smith  v.  Davis,  49  Md.  470;  Meyer  v.  Saul, 
82  Md.  463. 

The  motion  to  dismiss  the  appeal  will  be  overruled.  The 
right  of  the  receivers  to  take  the  appeal  is  established  by 
the  cases  of  Knabe  v.  Johnson,  107  Md.  616,  and  Beiiman  v. 
Poe,  120  Md.  444;  Thomas  v.  Farmers  Bank,  46  Md.  43. 

For  the  reasons  stated,  the  order  of  Court,  dated  the  19th 
day  of  February,  1914,  sustaining  the  demurrer  and  dismiss- 
ing the  appellant's  petition,  will  be  affirmed. 

<  Order  affirmed,  with  costs. 
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ANNIE  F.  MICHAEL 


vs. 


WILLIAM  A.  SMITH,  Executok. 


Wills:  caveat.    Fraud  or  undue  influerice:  evidence;  relations 

between  other  parties.     Administrators;  pendente  lite; 

duties  of — ;  accounts.     Evidence:  rulings  on — ; 

when  not  reversible  error. 

In  cases  where  fraud  and  undue  influence  are  alleged,  great 
latitude  is  allowed  in  the  introduction  of  evidence.  p.  129 

The  action  of  the  trial  Court  in  permitting,  or  refusing  to 
allow  an  answer  to  be  given  to  a  question  that  was  objected  to, 
persents  no  reversible  error,  if  the  evidence  sought  to  be  elicited 
was  otherwise  included  without  objection.  pp.  121, 122 

Where  a  party  is  charged  with  having  procured  the  execution 
of  a  will  by  fraud  or  undue  influence,  his  situation  towards 
the  person  who  procured  it,  and  the  antecedent  relations  between 
them,  are  proper  subjects  of  inquiry;  but  evidence  of  his  con- 
duct towards  others  in  no  way  connected  with  the  victims  of 
his  alleged  influence  or  fraud,  and  which  sheds  no  light  upon 
the  issue,  is  not  admissible.  p.  12^ 

It  is  the  duty  of  an  administrator  pendente  lite  to  collect  and 
preserve  the  estate  pending  a  contest  over  the  validity  of  the 
will.  p.  127 

Letters  of  an  administrator  pendente  lite  are  revoked  by  the 
granting  of  letters  testamentary  or  of  admini8trati9n,  and  he 
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is  then  required  to  state  an  account  and  turn  over  the  estate  in 
his  possession  to  the  executor  or  administrator,  who,  upon  his 
failure  so  to  do  may  hring  suit  upon  his  bond.  p.  127 

At  the  trial  of  issues  under  a  caveat  to  a  will,  involving  the 
question  of  fraud,  etc.,  the  caveator  offered  in  evidence  a  copy 
of  an  account  presented  to  the  Orphans'  Court  by  the  defend- 
ant as  administrator  pendente  lite,  designated  as  "his  first  and 
final  account,"  and  the  copy  of  the  exception  of  the  plaintiff 
thereto;  the  exceptions  were  on  the  ground  that  the  account 
did  not  fuUy  show  the  condition  of  the  estate,  and  did  not 
account  for  all  the  property  of  the  testator;  the  admission  of 
the  evidence  was  refused;  it  appeared  from  the  record  that 
the  jury  had  had  before  them  the  confession  of  the  defendant 
that  he  had  presented  the  account,  and  that  the  plaintiff  had 
had  the  full  benefit  of  all  such  facts  and  of  any  inferences  that 
could  be  drawn  from  them;  under  such  circumstances,  it  was 
held,  that  evidence  of  the  plaintiff's  exception  to  the  account 
was  immaterial.  pp.  126, 127 

Decided  June  26th,  19U. 

Appeal  from  the  Circuit  Court  for  Howard  County. 
(Forsyth,  Jr.,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

S,  A.  Williams  and  Thos.  H.  Robinson  (with  whom  was 
Edward  M.  Hammond  on  the  brief),  for  the  appellant. 

John  L.  G.  Lee  and  Joseph  L,  Donovan  (with  whom  were 
Bonsai  c6  Lee  on  the  brief),  for  the  appellee. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe,  Burke, 
Thomas,  Pattison,  IjRisrER,  Stockbridge  and  Constable, 
XT. 
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Thomas,  J.,  delivered  the  opinion  of  the  Court. 

Mrs.  Harriet  E.  Smith,  of  Harford  County,  Maryland, 
widow  of  James  Smith,  died  on  the  28th  of  November,  1912, 
leaving  one  son,  William  A.  Smith,  and  one  daughter,  Annie 
F.  Michael,  her  only  next  of  kin  and  heirs  at  law.  She  left 
a  will,  dated  the  Slst  of  May,  1909,  by  which  she  gave 
$1,000.00  to  her  daughter;  $500.00  to  Martha  E.  Michael, 
the  child  of  said  daughter,  and  bequeathed  all  the  rest  and 
residue  of  her  estate  to  her  son,  who  was  appointed  executor. 
After  her  death  the  will  was  offered  for  probate  in  the  Or- 
phans' Court  of  said  county,  a  caveat  thereto  was  filed  by  the 
daughter,  and  issues  involving  the  execution  of  the  will,  tes- 
tamentary capacity,  undue  influence,  fraud,  duress  and 
knowledge  of  the  contents  of  the  will,  were  sent  to  the  Cir- 
cuit Court  for  Harford  County  for  trial. 

The  case  was  subsequently  removed  to  the  Circuit  Court 
for  Howard  County,  and  during  the  trial  in  that  Court, 
which  resulted  in  a  verdict  for  the  defendant,  caveatee,  on 
all  the  issues,  the  plaintiff  reserved  eighteen  exceptions,  the 
first  seventeen  being  to  the  rulings  of  the  Court  on  the  evi- 
dence, and  the  eighteenth  to  its  action  on  the  prayers.  At 
the  conclusion  of  the  plaintiff's  testimony  the  Court  directed 
a  verdict  for  the  defendant  on  all  the  issues  except  the 
issues  of  undue  influence,  fraud  and  duress,  and  in  this 
Court  the  exceptions  to  the  action  of  the  Court  below  on  the 
prayers  and  to  the  rulings  on  the  evidence  referred  to  in  the 
fourth,  seventh,  ninth,  fenth  and  fifteenth  exceptions  are 
abandoned. 

The  plaintiff,  Mrs.  Michael,  testified  that  she  was  married 
in  1883,  and  thereafter  lived  at  Orkington,  in  the  neighbor- 
hood of  Aberdeen,  Harford  County,  where  her  father  and 
mother  resided ;  that  her  father,  James  Smith,  owned  a  farm 
called  the  Swan  Creek  farm,  which  was  located  across  the 
road  from  the  farm  on  which  he  resided;  that  he  made  a 
will  about  1885,  in  which,  in  order  t<^  give  her  and  her 
brother  "an  equal  amount  of  land,"  he  added  one  of  the  fields 
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of  the  Swan  Creek  farm  to  the  home  place  which  he  gave 
her;  that  her  mother  told  her  of  the  provisions  of  said  will 
and  of  her  father's  purpose  to  divide  his  property  so  that 
each  child  would  get  one-half  of  it;  that  her  mother  also  told 
her  that  her  brother  said  that  he  ought  to  have  the  whole  of 
the  Swan  Creek  farm,  and  that  he  was  not  pleased  with  the 
will;  that  after  that  "the  relations  between  her  and  her 
brother  were  not  good;  he  didn't  speak  to  her;  she  would 
meet  him  on  the  road  and  look  at  him  to  speak  and  he  would 
pass  her  by;  if  she  went  into  the  house  where  he  was  he 
would  get  up  and  go  out,  disappear;  they  never  had  any 
words,  but  he  just  seemed  to  shun  her" ;  that  her  father  made 
his  last  will  in  1895,  and  died  in  1905,  and  that  her  brother 
did  not  speak  to  her  until  the  morning  after  her  father  died, 
when  "he  just  said,  ^Good  morning.'  "  It  appears  that  a 
few  years  after  the  execution  of  the  first  will  James  Smith 
conveyed  the  Swan  Creek  farm  to  his  son,  and  conveyed  an- 
other farm,  called  Purgatory,  to  his  daughter,  and  it  also 
appears  from  the  report  of  the  case  of  Smith  v.  Michael,  in 
113  Md.  10,  to  which,  by  agreement  contained  in  this  rec- 
ord, reference  may  be  made,  that,  by  his  last  will,  executed 
in  1895,  he  left  his  home  farm  to  his  wife  for  life,  and  after 
her  death  to  his  daughter,  and  that  of  the  rest  and  residue  of 
his  estate  (not  including  the  personal  property  on  his  farm, 
which  he  gave  to  his  wife,)  he  gave  one-third  to  his  wife, 
and  directed  that  the  remaining  two-thirds  should  be  held 
and  invested  by  his  executors,  his  wife  and  son,  the  income 
therefrom  to  be  paid  to  his  wife  during  her  life,  and  the 
corpus  to  be  divided,  after  her  death,  equally  between  his 
son  and  daughter.  In  1908,  Mrs.  Michael  filed  a  bill  in 
equity  to  compel  her  mother  and  brother  to  give  bond  and 
to  render  an  accoimt  of  her  father's  estate.  Mrs.  Michael 
further  testified  that  for  two  or  three  years  after  her  f ather^s 
death  she  never  heard  anything  about  his  estate;  that  her 
brother  never  referred  to  it,  and  that  she  asked  her  mother 
to  ask  him  about  it,  and  she  said  that  she  would  rather  she, 
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Mrs.  Michael,  would  ask  him ;  that  she  told  her  mother  that 
she  knew  that  she,  witness,  could  not  ask  him  because  he 
would  "fly  into  a  rage,"  and  that  she  thought  her  mother 
ought  to  find  out ;  that  she  also  told  her  mother  that  witness 
thought  he  "was  transferring  property  in  his  own  individual 
name,"  and  that  she  knew  that  he  "did  not  have  any  property 
of  his  own";  that  she  only  wanted  what  was  hers  at  the 
proper  time,  and  wanted  to  know  something  about  the  estate, 
and  that  her  mother  replied  that  she  knew  that  the  witness 
did  not  want  anything  but  her  own ;  that  Mr.  Lee  had  told 
him  that  "it  was  lawful  for  him"  to  so  transfer  the  prop- 
erty, "and  that  it  would  not  give  her  any  trouble" ;  that  she, 
witness,  told  her  that  she  would  be  better  satisfied  if  it  was 
done  in  his  name  as  executor,  and  that  she  did  not  see  how 
that  would  give  her  any  trouble.  The  witness  was  then  asked 
the  following  question :  "You  have  said  that  you  asked  your 
mother  for  information  about  your  father's  estate  and  you 
have  explained  what  she  said;  how  frequently  did  you  do 
that  ?"  and  she  replied,  "I  asked  her  three  or  four  times  be- 
fore I  took  counsel;  I  told  mother  that  if  brother  would 
not ."  The  defendant  objected  to  her  proceeding  fur- 
ther with  her  answer,  and  the  first  exception  is  to  the  ruling 
of  the  Court  sustaining  the  objection.  In  the  next  question 
she  was  asked  what  her  mother  said  to  her  on  the  three  or 
four  occasions  that  she  applied  for  information,  and  she  re- 
plied: "I  told  her  that  I  could  not  talk  to  brother,  and 
that  she  would  have  to  be  the  go-between,  and  that  I  wanted 
to  know  something  the  next  time  I  came  home.  I  told  her 
that  I  would  not  take  counsel  without  notifjing  her."  The 
witness  was  then  asked :  "What  did  she  say  to  you  ?"  And 
replied :  "  ^T  can't  tell  you  anything,  Anne,'  and  I  told  her 
I  would  not  do  anything  that  T  thought  wrong,  but  I  wanted 
what  was  mine,  and  I  wanted  them  to  give  me  an  accounting 
of  my  father's  estate,  and  I  told  her  if  they  didn't  do  it  I 
was  going  to  take  counsel."  In  reply  to  the  next  question, 
she  said  she  did  take  counsel  and  subsequently  brought  suit, 
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meaning  the  suit  to  which  we  have  referred.  It  is  evident 
from  this  testimony  that  the  plaintiff  secured,  without  objec- 
tion, the  evidence  that  was  excluded  by  the  Court,  viz,  that 
if  she  did  not  get  the  information  she  wanted  she  would  con- 
sult counsel,  and  that  the  plaintiff  was  not  prejudiced  by  the 
Court's  ruling. 

The  plaintiff  was  asked  if  she  remembered  anything  about 
a  tax  suit  against  her  father's  esta-te,  and  having  said  she  did, 
«he  was  then  asked  what  her  mother  said  to  her  about  the 
suit  and  what  her  mother  told  her  her  brother  said  about  it, 
and  she  replied:  "My  mother  told  me  that  while  she  was 
in  Aberdeen  on  one  occasion,  she  met  Mr.  Wells,  the  County 
Treasurer,  and  was  told  about  the  taxes  being  due  on  the 
property.  My  brother  was  in  the  store,  or  at  least  he  came 
from  some  place,  and  used  some  very  foul  language  to  ilr. 
Wells.  He  told  her  not  to  pay  it,  as  they  could  not  make  her 
pay  it.  Afterwards  a  suit  was  brought  against  them  and  they 
had  to  pay  it  She  told  me  herself  that  she  would  have  paid 
the  taxes,  but  brother  would  not  let  her  pay  them."  Then 
follows  the  following  questions  and  answers :  "Q.  What  did 
he  tell  her  about  the  outcome  of  the  suit  ?  A.  He  told  her 
he  never  had  to  pay  it.  Q.  With  reference  to  the  outcome 
of  that  suit  and  the  payment  of  the  costs,  did  she  make  any 
•statement  to  you  about  what  her  son  had  told  her,  and  if  so 
what  was  it?  A.  She  told  me  if  she  had  paid  the  tax  bill 
at  first,  it  would  not  have  cost  so  much;  that  it  was  more 
than  double  what  the  tax  bill  was  at  first  Q.  Did  your 
motiier  tell  you  anything  about  that  case  in  the  Court  of 
Appeals.  A.  No,  sir.  Q.  That  your  brother  had  told  her 
the  case  was  going  to  the  Court  of  Appeals  ?  A.  Ifo,  sir. 
Q.  What  did  she  say  about  it?  A.  She  said  she  found  out 
about  it  going  to  the  Court  of  Appeals.  Q.  Did  she  tell  you 
anything  that  your  brother  had  told  her  about  the  case  in 
the  Court  of  Appeals,  whether  it  had  cost  her  anything,  and 
if  he  had  lost  it  or  not  ?  Q.  Mrs.  Michael,  will  you  please 
tell  the  Court  and  jury  whether  or  not  your  mother  told  you 


Digitized  by 


Google 


122  MICHAEL  vs.  SMITH. 

Opiuion  of  the  Court.  [124 

your  brother  said  anything  to  her  about  this  case  in  the 
Court  of  Appeals,  whether  he  had  won  it  or  lost  it  ?"  To  the 
last  two  questions  the  defendant  objected,  and  the  refusal  of 
the  Court  to  permit  the  questions  to  be  answered  is  the  sub- 
ject of  the  second  and  third  exceptions.  The  tax  suit  referred 
to  was  in  reference  to  the  property  and  estate  of  the  plain- 
tiif's  father,  and  the  evidence  does  not  show  when  the  suit  was. 
brouglit.  The  questions  were  asked  for  the  purpose  of  show- 
iug  the  relations  between  the  defendant  and  his  mother; 
that  he  ignored  her  in  the  management  of  his  father's  estate^ 
and  that  he  deceived  her  in  regard  to  the  outcome  of  the  suit. 
Assuming,  without  deciding,  that  the  evidence  elicited  was 
admissible,  it  is  apparent  that  the  answers  of  the  witness 
to  these  questions  could  not  have  added  any  weight  to  her 
previous  testimony,  for  she  had  already  said  that  her  mother 
told  her  that  her  son  had  deceived  her  about  it;  that  she 
would  have  paid  the  bill  if  he  had  not  told  her  not  to  do  so,, 
and  that  the  suit  resulted  in  their  having  to  pay  double  the 
amount  of  the  original  bill. 

Plaintiff's  counsel  offered  to  show  that  shortly  after  the 
plaintiff's  father  executed  his  first  will,  about  1885,  the  de- 
fendant had  a  talk  with  his  father  in  the  presence  of  the 
witness,  Mr.  Michael,  and  complained  that  the  Swan  Creek 
farm  had  not  been  conveyed  to  him,  and  "used  severe  lan- 
guage" to  his  father,  and  that  shortly  after  that  talk  his 
father  and  mother  deeded  the  farm  to  the  defendant  and 
deeded  the  farm  called  Purgatory  to  the  plaintiff,  and  then 
asked  said  witness  the  following  question,  referred  to  in  the 
fifth  exception :  "I  want  you  to  tell  us,  so  far  as  you  ol>- 
served,  the  conduct  of  William  A.  Smith,  the  defendant, 
towards  his  father,  James  Smith,  in  his  lifetime?"  The 
farm  in  question,  which  was  conveyed  to  the  defendant  in 
18R8,  belonged  to  the  defendant's  father,  and  there  was  na 
evidence  to  show  that  the  defendant's  mother  knew  of  or 
wa?.  induced  to  join  in  the  conveyance  by  the  "severe  Ian- 
J2ruage''  the  defendant  used  to  his  father.    But  even  if  it  be- 
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assumed  that  because  his  mother  united  in  the  deed  it  was 
proper  to  show  the  conduct  of  the  defendant  towards  his 
father  on  the  occasion  referred  to,  the  question  was  very 
much  broader,  and  would  have  allowed  the  witness  to  testify 
to  any  conduct  of  the  defendant  towards  his  father,  however 
remote  or  disconnected  with  any  transaction  to  which  the 
defendant's  mother  was  a  party,  and  regardless  of  whether 
or  not  it  reflected  upon  the  relations  of  the  defendant  and 
his  mother.  Where  a  party  is  charged  with  having  pro- 
cured the  execution  of  a  will  by  fraud  or  imdue  influence,  his 
situation  towards  the  person  who  executed  it,  and  their  ante- 
cedent relations  to  and  dealings  with  each  other,  are  proper 
subjects  of  inquiry  {Hws  v.  Weik,  78  Md.  430),  but  his  con- 
duct toward  others,  wholly  apart  from  and  not  connected 
with  any  dealings  with  or  his  relation  to  the  allied  victim  of 
his  influence  or  fraud,  can  shed  no  light  upon  such  issues, 
unless  undue  influence  may  be  inferred  from  the  mere  fact 
that  the  party  charged  exerted  it  in  another  and  entirely 
different  transaction,  and  we  know  of  no  case  supporting 
such  a  rule.  In  addition  to  what  we  have  said,  it  had  already 
been  shown  that  the  defendant  was  not  satisfied  with  the  pro- 
visions of  his  father's  first  will,  in  which  one  of  the  fields  of 
the  Swan  Creek  farm  was  added  to  the  home  place  which  was 
to  go  to  the  plaintiff,  and  that  the  Swan  Creek  farm,  includ- 
ing the  field  referred  to,  was  subsequently  conveyed  to  the 
defendant  The  plaintiff,  therefore,  had  the  benefit  of  that 
evidence  and  any  inference  that  could  be  properly  drawn 
from  it,  and  she  could  not  have  been  prejudiced  by  the 
exclusion  of  the  evidence  of  the  "severe  language"  of  the 
defendant  to  his  father. 

The  sixth  exception  is  to  the  refusal  of  the  Court  to  per- 
mit plaintiff's  counsel  to  ask*  her  husband  the  following  ques- 
tion: "Mrs.  Michael,  the  plaintiff  here,  has  been  cross- 
examined  about  the  deed  to  Purgatory  farm  made  to  her  by 
her  father  and  mother.  Do  you  know  how  that  came  aboTit  ?" 
Counsel  did  not  state  what  he  proposed  to  show  by  the  an- 
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swer  to  this  question,  and  the  question  does  not  appear  to  be 
relevant  or  material.  The  deed  referred  to  was  made  more 
than  twenty  years  before  the  execution  of  the  will  in  ques- 
tion, and  was  a  conveyance  to  the  plaintiff  from  her  father, 
[f  he  gave  her  the  farm  because  he  deeded  the  Swan  Creek 
farm  to  her  brother,  we  do  not  see  how  that  would  reflect 
upon  any  of  the  issues  in  the  case.  If  the  question  was  asked 
for  the  purpose  of  showing  the  relations  then  existing  be- 
tween the  plaintiff  and  her  father  and  mother,  the  plaintiff 
was  not  injured  by  the  ruling  of  the  Court,  for  it  is  abund- 
antly shown  by  the  evidence  in  the  case,  if  not  conceded, 
that  the  relations  between  her  and  her  mother  at  that  time 
were  of  a  friendly  character.  We  do  not  see  how  the  answer 
to  the  question  could  tend  to  show  the  relations  of  the  de- 
fendant and  his  mother,  and  it  is  not  denied  that  the  rela- 
tions of  the  defendant  and  plaintiff  were  not  very  cordial  and 
friendly. 

The  eighth  exception  is  to  the  refusal  of  the  Court  to  per- 
mit the  vdtness,  plaintiff's  husband,  to  answer  the  following 
question :  "Now,  Mr.  Michael,  did  you  ever  hear  any  con- 
versation between  the  defendant  here  and  his  father  about 
the  division  of  the  father's  property  between  his  wife  and 
children,  and  if  so  what  was  said  in  that  connection,  and 
when  was  it  ?"  What  we  have  said  in  regard  to  the  two  ex- 
ceptions last  referred  to  applies  to  this,  and,  assuming  that 
the  plaintiff  was  entitled  to  show  that  the  defendant  attempt- 
ed to  influence  his  father  in  the  disposition  of  bis  estate,  she 
had  the  beneflt  of  the  evidence  to  which  we  have  already 
alluded,  and  could  not  have  been  seriously  prejudiced  by  the 
action  of  the  Court 

In  the  eleventh  exception,  the  plaintiff  offered  to  prove  by 
the  witness,  Thomas  P.  Mitchell,  "that  in  the  early  summer 
or  late  spring  of  1911,  he  was  at  the  house  of  Mrs.  Harriet 
E.  Smith;  and  while  there  he  talked  with  her  and  her  son, 
William  A.  Smith;  that  the  witness  mentioned  to  them  a 
^'isit  he  had  paid  shortly  before  to  John  M.  Michael's  fishing 
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shore^  and  what  a  successful  fishing  season  said  Michael  was 
having,  and  how  glad  the  witness  was  of  his  success.     That 
Mrs.  Smith  then  said :    'Please  do  not  mention  the  Michaels 
to  us;  we  would  rather  not  hear  about  them';  and  the  de- 
fendant then  spoke  up  and  said:     'I  don't  care  whether 
Johnny  Michael  catches  fish  or  does  not  catch  them.    I  don't 
want  to  hear  about  them.'  '^    The  will  in  question  was  made 
in  May,  1909,  more  than  two  years  before  the  statements 
referred  to,  and  there  is  not  the  slightest  suggestion  in  the 
evidence  that  Mrs.  Smith  was  not  of  sound  and  disposing 
mind  at  the  time  of  its  execution.    But  apart  from  the  con- 
sideration of  the  admissibility  of  her  statement,  as  to  which 
we  do  not  express  an  opinion  (Griffith  v.  Diffenderffer,  50 
Md.  466 ;  Eoppe  v.  Byers,  60  Md.  381),  it  is  obvious  that  the 
plaintiff  could  not  have  been  injured  by  the  rejection  of  this 
evidence.     The  theory  of  the  plaintiff,  which  the  evidence 
adduced  by  her  tended  to  support,  was  that  after  she  insti- 
tuted suit  against  her  mother  and  brother  in  1908  her  brother 
became  verj'  angry  with  and  bitter  towards  her,  but  that  the 
suit  did  not  arouse  any  resentment  on  the  part  of  her  mother 
or  cause  any  change  in  her  feelings  towards  the  plaintiff,  and 
that  when  her  brother  was  not  present  her  mother  spoke 
to  her  as  she  had  always  done.    On  the  other  hand,  the  testi- 
mony produced  by  the  defense  was  to  the  effect  that  Mrs. 
Smith  was  greatly  incensed  by  the  action  of  the  plaintiff  in 
bringing  the  suit  and  bitterly  resented  it.     The  evidence 
referred  to  in  this  exception,  so  far  as  Mrs.  Smith's  state- 
ment is  concerned,  therefore  tended  rather  to  support  the 
defendant's  case,  and  it  is  not  denied  that  after  the  suit  of 
1908  the  relations  of  the  plaintiff  and  her  brother  were  not 
friendly. 

The  plaintiff  closed  the  testimony  offered  on  her  behalf 
by  offering  in  evidence  a  copy  of  an  account  presented  to 
the  Orphans'  Court  by  the  defendant  as  administrator  perir 
dente  lite,  designated  his  "First  and  Final  Account,"  and  a 
copy  of  the  exceptions  of  the  plaintiff  thereto,  which,  upon 
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objection  by  the  defendant,  were  rejected  by  the  Court. 
The  account  charges  the  defwidant  with  the  amount  of  the 
inventory  of  goods  and  chattels,  cash  in  bank  and  in  the 
house  and  with  a  mortgage,  aggregating  $3,191.00,  and  cred- 
ited him  with  allowances  to  the  amount  of  $801.56,  leaving 
a  balance  of  $2,389.44  in  his  hands  subject  to  the  order  of 
the  Court.    In  the  petition  filed  by  the  plaintiff,  the  account 
was  excepted  to  because  it  did  not  "fully  shoV  the  condition 
of  the  estate,  and  because  it  did  not  account  for  money  and 
securities,  amounting  to  $8,000.00,  owned  by  the  deceased 
prior  to  the  death  of  her  husband  and  bequeathed  to  her  by 
his  will.    By  the  will  in  question,  $1,000.00  was  given  to  the 
plaintiff,  $500.00  to  her  daughter,  and  the  residue  to  the  de- 
fendant    The  caveat  charges  that  the  will  was  procured  by 
the  fraud  and  undue  influence  of  the  defendant,  and  the 
plaintiff  had  a  right  to  show  the  amount  of  the  estate,  and 
that  under  the  terms  of  the  will  she  would  receive  but  a 
small  portion  of  it.     So  far  as  the  record  in  this  case  dis- 
closes, the  evidence  shows  that  Mrs.  Smith  had  at  one  time 
one  railroad  bond  and  two  "government  bonds,"  the  amoimt 
of  which  was  not  stated.    The  papers  and  proceedings  in  the 
case  of  Michael  v.  Smith  were  offered  in  evidence,  and,  ac- 
cording to  the  report  of  that  case  in  118  Md.,  they  show  that 
Mrs.  Smith  received  under  the  will  of  her  husband  over 
$8,000.00,  but  the  record  in  this  case  does  not  contain  the 
proceedings  in  that  case  or  show  that  they  were  read  \o  the 
jury  at  the  trial.    But  assuming  that  they  were,  and  that  the 
jury  were  thereby  informed  that  Mrs.  Smitli,  after  the  death 
of  her  husband,  received  over  $8,000.00  from  his  estate,  the 
only  inference  to  be  drawn  in  favor  of  the  plaintiff  from 
the  account  offered  in  evidence  was  that  the  defendant  pro- 
cured from  Mrs.  Smith,  during  her  life,  a  large  part  of  her 
estate,  or  that  he  was  concealing  it     The  object,  therefore, 
of  this  evidence  was  to  show  that  he  had  presented  an  ac- 
count in  which  he  charged  himself,  as  administrator  perv- 
dente  lite,  with  only  $3,191.00,  and  the  question  to  be  deter 
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mined  is,  was  the  plaintiff  injured  by  its  rejection?  We 
think  the  record  clearlj  shows  that  she  was  not  Counsel 
for  the  plaintiff,  in  offering  the  evidence,  stated  to  the  Court 
below :  "As  a  matter  of  fact,  the  record  shows  that  an  estate 
of  $10,000  or  $12,000  belonging  to  the  testatrix  was  dissi- 
pated during  the  latter  years  of  her  life,  mostly  during  the 
three  or  four  years  that  the  daughter  had  been  kept  from 
the  testatrix ;  it  was  during  that  period  the  depreciation  took 
place.  The  first  account  of  the  administrator  shows  that 
there  is  only  an  estate  of  about  three  thousand  dollars.  *  *  * 
In  addition  to  that,  may  it  please  the  Court,  our  brother,  in 
his  opening  statement,  undertook  to  stale  very  much  what 
was  in  this  accovmi,"  and  in  their  brief  in  this  Court  counsel 
for  the  appellant  say :  "The  appellee's  counsel  in  the  open- 
ing statement  had  laid  stress  upon  this  account  and  the  small 
amount  involved  in  the  estate."  The  jury,  therefore,  had  the 
confession  of  the  defendant  that  he  had  presented  the  ac- 
count, and  as  to  the  amount  of  it,  and  the  plaintiff  had  the 
full  benefit  of  any  inferences  that  might  be  properly  drawn 
from  these  facts.  So  far  as  the  plaintiff's  petition  or  excep- 
tion to  the  account  is  concerned,  we  see  no  reason  for  its 
admission.  She  could  not  offer  her  own  statements  in  the 
petition  to  prove  the  matters  therein  alleged.  It  is  the  duty 
of  an  administrator  pendente  lite  to  collect  and  preserve  the 
estate  pending  the  contest  over  the  validity  of  the  will.  His 
letters  are  revoked  by  the  granting  of  letters  testamentary  or 
of  administration,  and  he  is  then  required  to  state  an  account 
and  turn  over  all  the  estate  in  his  possession  to  the  executor 
or  administrator,  who  is  authorized,  upon  his  failure  to  do 
so,  to  put  his  bond  in  suit.  Code  of  1912,  Art.  93,  sees.  68, 
69.  There  is  not  a  suggestion  in  the  record  that  the  plaintiff 
acquiesced  in  the  account  presented  by  tiie  defendant,  as 
administrator  pendente  lite,  to  the  Orphans'  Court ;  she  was 
not  bound  by  it,  and  under  the  circumstances  no  unfavorable 
inference  could  have  been  drawn  from  her  failure  to  show 
that  she  had  objected  to  it 
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A  witness,  having  testified  that  she  had  known  Mrs.  Smitt 
and  the  defendant  for  seventeen  years,  often  visited  her  and 
was  with  he/ for  nine  weeks  during  her  last  illness,  was  asked 
by  counsel  for  the  defendant  the  following  questions:  "I 
want  you  *  *  *  to  please  describe  the  manner  and  conduct  of 
William  A.  Smith  towards  his  mother  as  you  saw  it  while 
you  were  a  member  of  that  household  ?"  "I  want  you  to  de- 
scribe what  duties  he  performed  in  the  house  during  that  pe- 
riod ?"  The  thirteenth  and  fourteenth  exceptions  are  to  the 
action  of  the  Court  in  overruling  plaintiff's  objections  to 
these  questions.  In  answer  to  the  questions,  the  v^itness 
stated  that  she  would  call  on  him  any  hour  of  the  day  or 
night,  and  that  he  was  always  there  to  do  whatever  she 
wanted  done;  was  kind  and  gentle  and  never  got  out  of  pa- 
tience, and  that  when  she,  witness,  took  her  rest  he  would 
"wash  the  dishes,  straighten  up  and  do  anything  in  the 
house  that  needed  to  be  done."  The  plaintiff  introduced 
evidence  to  show  the  relations  of  Mrs.  Smith  and  the  defend- 
ant and  his  conduct  towards  her  after  the  execution  of  the 
will,  and  a  number  of  the  defendant's  witnesses  testified  with- 
out objection  to  the  same  effect  as  the  evidence  sought  to 
be  excluded  by  these  exceptions.  Under  such  circumstances, 
we  do  not  see  how  it  could  be  held  that  the  plaintiff  was 
injured  by  this  evidence  to  the  extent  of  warranting  a  re- 
versal of  the  action  of  the  Courts  even  if  we  were  to  hold  that 
the  evidence  was  not  admissible.  Eckles  v.  Cornell  Econo- 
mizer Co.,  119  Md.  113;  Dolby  v.  Laramore,  121  Md.  621- 
G22. 

Mr.  Lee,  counsel  for  the  defendant,  prepared  Mrs.  Smith's 
will,  and  the  defendant  having  testified,  in  answer  to  a  ques- 
tion of  plaintiff's  counsel,  that  he  employed  Mr.  Lee  in  the 
ease  of  Michael  v.  Smith,  referred  to  above,  but  that  he  did 
not  employ  him  "all  the  time,"  was  asked  by  coimsel  how 
long  Mr.  Lee  had  been  his  counsel,  and  he  replied:  "As  I 
had  a  lawsuit  I  would  employ  Mr.  Lee."  He  was  then 
asked :    "Tou  employed  ]Mr.  Lee  in  all  your  lawsuits,  didn't 
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youP  and  he  said:  "No,  sir;  I  have  had  Mr.  Davis — ^no,  sir, 
I  did  not."  Counsel  then  asked  him  when  he  b^an  to 
employ  Mr.  Lee,  and  if  he  did  not  employ  him  as  early  as 
1901  and  1902,  and  when  he  replied :  "No,  sir,'^  he  was  asked 
the  following  questions:  "Who  did  you  employ  in  the 
J  ohn  S.  Young  suit  against  you  ?"  "Was  he  your  counsel  in 
1901  in  your  divorce  suit,  and  in  1902  in  the  John  S.  Young 
suit  against  you  ?"  To  the  last  two  questions  the  defendant 
objected,  and  the  sixteenth  and  seventeenth  exceptions  are  to 
the  refusal  of  the  Court  to  permit  the  questions  to  be  an- 
awered.  The  plaintiflF  secured  the  evidence  that  Mr.  Lee 
had  been  counsel  for  the  defendant,  and  that  he  employed 
him  when  he  had  a  lawsuit,  and  it  is  not  probable  that  she 
was  injured  by  the  refusal  of  the  Court  to  permit  her  to 
show  that  Mr.  Lee  acted  as  the  defendant's  counsel  in  the 
particular  cases  referred  to. 

In  cases  where  fraud  and  undue  influence  are  alleged 
great  latitude  is  allowed  in  the  introduction  of  evidence 
(Griffith  v.  Diffenderffer,  supra;  Hoppe  v.  Byers,  supra; 
Hiss  V,  WeUc,  supra)  ^  and  the  record  shows  that  that  rule 
was  followed  by  the  Court  and  counsel  in  this  case. 

After  a  careful  examination  of  the  record,  we  do  not  find 
in  the  exceptions  of  the  plaintiff  any  error  that  would  jus- 
tify a  reversal  of  the  rulings. 

Rulmgs  affirmed  and  case  remanded. 
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NETTIE  J.  SHOOP 

vs. 

FIDELITY  &  DEPOSIT  COMPANY  OF  MARYLAND. 

FIDELITY  AND  DEPOSIT  COMPANY 

vs, 

NETTIE  J.  SHOOP. 

Practice  Act:  Baltimore  City;  withdrawal  of  pleas;  replica- 
tions; effect  of — ;  waiver  of  rights  under  Act.    Appeals: 
when  erroneous  rulings  no  ground  for — .     Trials  at 
law :  right  to  open  and  close;  damage  suits.    Pleas : 
limiting  right  of  recovery  to  sum  named;  not 
a  tender  of  such  amount.    Interest :  ques- 
tion for  jury.     Insurance  policies: 
warranties  by  assured;  estoppel 
against  insurer.     Experts: 
sales  agents.      Words: 
special  meaning. 

In  a  suit  under  the  Practice  Act  of  Baltimore  City — ^Balti- 
more City  Charter,  sec.  312  (see  Baltimore  City  Code,  1906, 
p.  265) — pleas  which  had  been  filed  in  the  time  required  by 
statute,  were  withdrawn  by  leave  of  Court  in  writing,  and  new 
pleas  filed,  supported  by  affidavit  and  a  certificate;  to  these 
pleas  the  plaintiff  filed  a  replication  and  proceeded  to  trial; 
on  appeal  from  the  ruling  of  the  Court  in  permitting  the  pleas 
filed  to  be  withdrawn,  it  was  held,  that  the  replication  and  the 
proceeding  with  the  trial  amounted  to  a  waiver  by  the  plaintiff, 
of  the  right  to  raise,  on  appeal,  the  question  of  the  correctness 
of  the  ruling.  p.  133  . 

In  such  a  case,  the  proper  course  is  to  decline  to  reply,  and 
suffer  judgment  by  default,  from  which  judgment  an  appeal  can 
be  taken.  pp.  133-134 

Even  if  such  an  appeal  could  have  been  allowed,  the  judg- 
ment should  not  have  been  reversed,  as  the  ruling  appealed 
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from  caused  no  injury  to  the  plaintiflF  (the  appellant ),  since  it 
appeared  that  the  judgment  was  in  the  plaintiflF's  favor  for  the 
full  amount  of  the  claim.  p.  134 

Erroneous  rulings  of  a  trial  court  do  not  afford  reversible 
error,  when  it  appears  that  no  injury  to  the  party  appealing 
was  caused  thereby.  p.  134 

The  question  of  the  right  to  open  and  close  a  case  is  that  the 
right  belongs  to  the  party  against  whom  judgment  would  be 
rendered  if  no  evidence  were  introduced  on  either  side.       p.  136 

A  plea  of  a  defendant  seeking  to  limit  the  right  of  the  plain- 
tiff to  the  recovery  of  a  particular  sum  named,  amounts  to  the 
denial  pro  tanto  of  the  plaintiff's  claim,  and  requires  the  plain- 
tiff to  adduce  evidence  in  order  to  sustain  his  claim;  under  such 
circumstances,  the  plaintiff  is  entitled  to  open  and  close  the  case. 

p.  136 

Where  the  only  question  submitted  to  a  jury  is  the  question 
of  the  amount  of  damages,  the  right  to  open  and  close  the  case  is 
properly  given  to  the  party  claiming  the  damages.  p.  137 

The  word  "supervise*'  or  "supervising,"  as  used  in  insurance 
contracts,  is  not  a  word  with  so  clear,  distinct  and  definite  a 
meaning  as  to  render  inadmissible,  any  extraneous  parol  evi- 
dence to  explain  it.  p.  137 

A  word  whose  meaning  is  generally  clear,  may  be  shown  to 
have  a  special  meaning  in  a  certain  trade  or  occupation,  when 
the  exact  meaning  of  the  word  is  in  question.  p.  137 

Where  a  "selling*'  agent  of  a  motor-boat  manufacturing  com- 
pany, among  other  things,  has  traveling  and  supervising  duties, 
not  including  setting  up  or  testing  of  machinery,  the  word  "su- 
pervise" did  not  exclude  the  duty  of  inspecting  and  examining 
the  motor  boats.  p.  138 

An  accident  insurance  company  had  issued  an  insurance  pol- 
icy, where  the  applicant,  in  the  schedule  of  warranties,  had  given 
notice  to  the  company  that  he  had  supervising  dutieSy  etc. ;  the 
insurance  company,  without  inquiring  what  those  duties  were, 
had  assumed  to  know  of  what  they  consisted ;  held,  that,  under 
imch  circumstances,  the  company  should  not  be  allowed,  in  a  suit 
upon  the  policy,  to  restrict  the  meaning  of  the  term,  or  to 
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exclude  evidence  tending  to  show  the  full  field  of  employment  of 
the  assured,  in  the  particular  trade  or  occupation  to  which  he 
had  represented  himself  as  belonging.  p.  139 

Interest  is  ordinarily  a  matter  which  rests  in  the  discretion 
of  the  jury,  but  a  plaintiff  may  debar  himself  from  demanding 
interest  where  a  tender  of  an  amount  has  been  made  and  re- 
fused, and  the  amount  of  the  verdict,  exclusive  of  interest,  does 
not  exceed  the  amount  tendered.  p.  139 

The  plea  of  a  defendant,  to  the  effect  that  the  plaintiff  is  not 
entitled  to  recover  more  than  a  sum  named,  does  not  amount  to 
a  tender  of  such  sum,  so  as  to  affect  the  plaintiff's  right  to  inter- 
est thereon.  p.  139 

Expert  witnesses,  who,  from  study  or  experience,  have  ac- 
quired a  peculiar  knowledge  in  regard  to  the  matter  in  dispute, 
may  testify,  not  only  as  to  the  facts,  but  may  also  give  their 
opinion,  based  upon  facts  within  their  own  knowledge,  or  upon 
facts  proved  by  other  witnesses.  p.  138 

The  weight  of  the  evidence,  in  such  cases,  is  a  matter  for  the 
consideration  of  the  jury.  p.  138 

A  citizen  who  for  many  years  has  been  engaged,  by  many 
firms,  as  agent  in  the  sale  of  gas  engines  for  the  use  of  motor 
boats,  and  knew  from  his  experience  what  was  required  of  such 
agent,  may  testify  as  to  what  such  requirements  are.  p.  138 

Decided  June  2eth,  19H. 

Two  appeals  in  one  record  from  the  Court  of  Common 
Pleas  of  Baltimore  City.     (Dobler^  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  causes  were  ai^ued  before  Boyp,  C.  J.,  Burke 
Urner^  Stock  bridge  and  Constable^  J  J. 

Karl  Smgewald  and  Washington  Bowie,  Jr.,  for  the  Fidel- 
ity &  Deposit  Company. 

Charles  \V.  Main  and  William  W.  Varney,  for  Xettie  J. 
Shoop. 
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Stockbkidge,  J.,  delivered  the  opinion  of  the  Court. 

The  record  in  the  above  entitled  ease  contains  two  appeals^ 
one  appearing  on  the  docket  of  this  Court  as  No.  48,  being 
the  appeal  of  Nettie  J.  Shoop  against  the  Fidelity  and 
Deposit  Company  of  Maryland,  and  the  other  being  Xo.  60, 
an  appeal  of  the  Fidelity  and  Deposit  Company  from  a  judg- 
ment rendered  against  it  in  favor  of  Nettie  J.  Shoop. 

A  motion  has  been  filed  to  dismiss  the  first  appeal,  and 
diat  motion  must  prevail.  The  suit  in  this  case  was  one 
instituted  under  what  is  known  as  the  Practice  Act  of  Balti- 
more City  [Balto.  City  Charter,  sec.  312  (see  Balto.  City 
Code,  1906,  p.  265)],  to  recover  for  the  death  of  Frank  J. 
Sioop,  husband  of  Nettie  J.  Shoop,  upon  an  accident  policy 
issued  by  the  Fidelity  Company  in  Jime,  1911.  To  the  suit  so 
brought  the  defendant  at  first  filed  five  pleas,  vdthin  the  time 
required  by  the  statute,  and  on  Feb.  18,  1914,  by  leave  of  the 
Court  in  writing  vsdthdrew  all  of  the  pleas  theretofore  filed 
on  its  behalf  and  filed  in  lieu  a  new  plea  supported  bv 
affidavit  and  certificate.  This  ruling  of  the  Court  in  per- 
mitting the  defendant  to  withdraw  the  pleas  as  originally 
filed  constituted  the  ground  of  Mrs.  Shoop's  appeal.  The 
crder  for  the  appeal  states  that  it  is  also  from  the  ruling  of 
the  Court  overruling  the  motion  of  the  plaintiff  for  a  judg- 
ment, but  no  such  motion  appears  in  the  record.  On  the 
same  day  that  the  pleas  were  withdrawn  and  the  new  plea 
filed,  the  plaintiff  filed  a  replication  thereto,  a  jury  was 
empanelled  for  the  trial  of  the  case  and  on  the  next  day  a 
verdict  was  returned  in  favor  of  the  plaintiff  for  $2,887.50, 
the  full  amount  claimed.  There  are  two  obvious  reasons  why 
the  motion  to  dismiss  must  prevail.  In  the  first  place  by  the 
filing  of  replication  and  proceeding  to  trial  the  plaintiff 
waived  her  right  to  raise,  on  appeal,  the  correctness  of  the 
ruling  of  the  Court  The  proper  course  to  have  pursued,  if 
it  was  desired  to  call  in  question  the  correctness  of  that  rul- 
ing, would  have  been  to  decline  to  reply  and  suffer  a  judg- 
ment by  default  to  be  entered  against  her,  and  appeal  from 
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such  judgment  Not  having  done  sO;  she  is  now  precluded 
from  raising  the  question.  Traber  v.  Tmber,  50  Md.  1.  In 
the  second  place,  even  if  the  ruling  of  the  Court  had  been 
incorrect,  and  she  could  raise  that  question  on  her  appeal  in 
this  case,  she  was,  nevertheless,  not  injured  by  the  ruling 
of  the  Court  because  the  verdict  returned,  and  upon  which 
judgment  was  entered,  was  for  the  full  amount  of  her  claim. 
Coates  V.  Mackey,  56  Md.  420;  Bear  v.  Rabbins,  117  Md. 
213. 

Turning  now  to  Case  No.  60,  the  appeal  of  the  Fidelity 
and  Deposit  Company  against  Shoop.  the  case  presented  is 
briefly  as  follows:  Mr.  Shoop  was  the  agent  of  the  Mianus 
Motor  Works.  On  the  5th  of  June,  1911,  he  took  out  what 
is  commonly  known  as  an  accident  policy  of  insurance,  with 
the  defendant  company,  for  the  sum  of  $2,500.  The  policy 
contained  a  provision  that  in  addition  to  the  sum  named,  the 
same  should  be  augmented  by  an  accumulative  amount,  such 
as  would  increase  the  sum  specified  in  the  said  policy  by 
10%,  upon  an  annual  renewal  of  the  policy.  The  policy  was 
renewed  in  June,  1912.  On  the  20th  of  November  in  the 
same  year  Mr.  and  Mrs.  Shoop  separated  about  half-past 
eight  in  the  morning,  she  going  to  the  store  or  office  on  Mar- 
ket Space  in  the  City  of  Baltimore,  and  he  to  the  shipyard 
of  which  he  was  the  tenant^  at  or  near  the  foot  of  Stevenson 
Street  A  little  after  12  o'clock  Mr.  Shoop  telephoned  his 
Avife.  Not  far  from  the  same  hour  he  was  seen  by  a  wit- 
ness, Crispens,  standing  with  another  man  at  the  engine  room 
door  in  the  shipyard.  About  an  hour  later  as  this  witness. 
Crispens,  passed  the  shipyard  he  saw  a  man  lying  under- 
neath a  boat  which  had  been  hauled  up  on  the  shipyard  rail- 
way, and  going  over  there  found  that  the  man  so  prostrate 
was  Mr.  Shoop,  who  was  lying  under  the  boat,  dead. 

Fnder  this  state  of  facts  the  plea  which  was  filed  by  the 
defendant  company  to  the  suit  brought  on  the  policy,  was  as 
follows : 
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"This  policy  constituted  the  entire  contract  of  insur- 
ance,  except  that  if  the  insured  sustains  injury,  fatal- 
ly or  otherwise,  or  contracts  disease  while  exposed  to 
the  hazard  of  an  occupation  classed  by  the  company  as 
more  hazardous  than  that  stated  in  the  schedule  of 
warranties,  except  ordinary  duties  about  residence  or 
while  engaged  in  recreation,  the  company  will  pay 
such  proportion  of  the  indemnities  provided  in  the 
policy  as  the  premium  paid  by  the  insured  will  pur- 
chase at  the  rate  but  within  the  limits  fixed  by  the 
company  for  such  more  hazardous  occupation. 

"That  said  Frank  J.  Shoop  was,  at  the  time  he 
sustained  the  injury  set  out  in  the  declaration,  exposed 
to  the  hazard  of  an  occupation  classed  by  the  com- 
pany as  more  hazardous  than  that  stated  ih  the  sched- 
ule of  warranties,  to  wit:  That  of  machinist  or  ship- 
carpenter  or  shipwright;  and  that  the  proportion  of 
the  indemnities  provided  in  said  policy  which  the  pre- 
mium paid  by  the  insured  will  purchase  at  the  rate 
fixed  by  the  company  for  such  occupation  of  machin- 
ist or  ship-carpenter  or  shipwright  is  six-elevenths; 
80  that  the  plaintiff  is  entitled  to  recover  in  this  action 
the  sum  of  $1,500,  and  no  more." 

When  the  case  was  reached  for  trial  and  the  jury  had 
been  sworu,  the  defendant  moved  the  Court  to  grant  to  it 
the  right  to  open  and  close  the  case,  which  motion  the  Court 
refused,  and  this  ruling  constitutes  the -first  bill  of  excep- 
tions. The  theory  of  the  defendant  upon  this  motion  is 
substantially  this:  That  by  its  plea  it  admitted  the  prima 
facie  right  of  the  plaintiff  to  recover,  and  that  it  had  ten- 
dered the  only  issue  in  the  case  and,  therefore,  had  assumed 
the  burden  of  proof;  that  having  assumed  the  burden  of 
proof,  it  followed  as  a  matter  of  right  that  it  was  en- 
titled to  the  opening  and  closing  of  the  case,  and  that 
the  denial  of  this  right  operated  to  the  prejudice  of 
the  defendant  and  forms  a  sufficient  ground  for  reversal. 
Many  cases  were  cited  to  sustain  this  view,  and  in  fact  if 
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the  cases  as  presented  corresponded  with  the  theory  announced 
by  the  defendant,  the  vast  weight  of  authorities  is  in  favor 
of  the  position  contended  for.  In  the  Federal  Courts,  and 
in  some  cases  in  the  State  CourtB  it  has  been  held  that  the 
conduct  of  the  trial  and  the  ruling  of  the  trial  Court  upon 
a  matter  of  this  nature  is  within  the  discretion  of  the  Court, 
and  that  from  the  exercise  of  sudi  discretion  no  appeal  will 
lie.  In  some  States  there  are  procedural  rules  which  regu- 
late the  matter,  but  independent  of  those  the  general  prin- 
ciple is  that  stated  in  15  Ency.  Plead.  <&  Prac,  183-4,  and 
adopted  in  this  State  in  the  case  of  Baltimore  City  v.  Eur- 
lock,  113  Md.  674,  that  "The  test  is  that  the  right  belongs 
to  the  party  against  whom  judgment  would  be  rendered  if 
no  evidence  were  introduced  on  either  sida"  Many  other 
cases  might  be  cited  which  lay  down  the  same  rule,  but  a 
careful  examination  of  these  cases  shows  the  essential  point 
of  difference  between  them  and  the  case  at  bar.  This  suit 
was  instituted  by  the  plaintiff  for  the  recovery  of  $2,500, 
together  with  a  10%  accumulation,  making  $2,750.  The 
plea  of  the  defendant  did  not  concede  the  right  of  the  plain- 
tiff prima  facie  to  recover  such  sum,  but  affirmatively  set  up 
the  defense  appearing  in  the  plea,  limiting  or  seeking  to 
limit  the  right  of  recovery  of  the  plaintiff  to  $1,500.  This 
amounted  to  a  denial  of  the  plaintiff's  claim  to  the  extent 
of  $1,250,  and,  therefore,  required  the  plaintiff  to  adduce 
evidence  in  order  to  sustain  her  claim  for  the  full  amount. 
The  case  is  similar,  therefore,  to  the  case  of  CiUey  v.  The 
Preferred  Accident  Ins,  Co.,  187  N.  Y.  517,  in  which  the 
answer  to  the  suit  on  an  accident  insurance  policy,  set  up  the 
defense  that  the  death  of  the  insured  did  not  result  wholly 
from  an  accidental  cause,  but  was  in  part  the  result  of  the 
intoxication  of  the  insured,  and  this  was  held  to  be  in  effect 
a  denial  of  a  material  allegation  which  the  plaintiff  was 
required  to  prove  in  order  to  recover,  and  that  the  defend- 
ant, therefore,  was  not  entitled  to  open  and  close.  In  all 
such  eases  in  determining  who  has  the  affirmative  of  an 
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iasue,  regard  is  had  to  the  substance  and  effect  of  the  issue, ' 
rather  than  the  form.  McLees  v.  Felt,  11  Ind.  218.  The 
Tule  stated  is  one  not  infrequently  applied  in  suits  aris- 
ing otherwise  than  on  contracts  of  insurance.  In  Gramd 
Rapids  R.  R.  Co.  v.  Ham,  41  Ind.  479,  it  was  held,  that 
where  the  only  question  submitted  to  the  jurj'  'was  the 
amount  of  the  damages,  that  the  right  to  open  and  close  the 
case  was  properly  given  to  the  party  claiming  the  damages. 
To  the  same  effect  is  the  case  of  FUby  v.  Turner,  9  Col.  App. 
•202.  Xo  error,  therefore,  can  be  imputed  to  the  trial  Court 
for  the  ruling  upon  this  motion. 

This  second  exception  arose  during  the  examination  of 
Edwin  D.  Loane,  who  was  asked  as  to  what  the  supervising 
duties  of  an  agent  were,  in  the  line  of  business  pursued  by 
the  insured.  In  the  schedule  of  warranties  constituting  a 
part  of  the  policrjr  the  insured  had  defined  his  occupation  in 
lis  capacity  of  agent,  as  ^^having  travelling  and  supervising 
duties,  not  setting  up  or  testing  machinery."  It  is  insisted 
on  behalf  of  the  defendant  that  the  word  "supervise"  or 
"supervising"  has  a  clear,  distinct,  definite  meaning,  and 
therefore  was  not  a  subject  upon  which  extraneous,  parol 
evidence  was  permissibla  With  this  contention  this  Court 
can  not  agree.  A  word  may  be  shown  to  have  a  special 
meaning  in  a  certain  trade  or  occupation.  Susquehanna 
Fertz.  Co.  v.  White,  66  Md.  444.  This  was  well  illustrated 
in  the  case  of  Pinckney  v.  Damhmann,  72  Md.  173,  where 
it  was  held  that  it  was  competent  to  show  by  parol  in  the  case 
of  a  sale  of  three  "cargoes"  of  phosphate  that  a  certain  num- 
ber of  tons  formed  the  average  cargo  in  that  trade.  And  the 
following  eases  siifBciently  show  that  the  word  "supervising^^ 
is  one  which  may  require  definition  or  elaboration.  In 
Schmidt  V.  Ameri<^an  Mutual  Accident  Assurance  Co.,  06 
IVis.  304,  it  was  held,  that  "supervising"  means  talcing  part  in 
the  work,  and  that  hence  w^here  an  insured  had  stated  that  he 
was  a  confectioner,  and  that  his  duties  were  supervising,  the 
insurance  company  would  be  liable  on  the  policy,  although 
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the  policy  classified  him  as  a  proprietor,  not  working,  and 
his  death  was  caused  while  working;  and  in  the  National 
Accident  Society  of  N.  Y.  v.  Taylor,  42  111.  App.  97,  the 
term  "supervising  farmer,"  was  a  subject  matter  of  con- 
struction and  the  Court  said,  "We  think  that  the  supervision 
of  a  farm  includes  in  its  care  and  oversight  the  doing  of  such 
incidental  things  as  may  be  required  for  keeping  it  in  order, 
and  does  not  mean  absolute  idleness  so  far  as  physical  labor 
is  concerned."  The  action  of  the  trial  Court  upon  this  excep- 
tion will,  therefore,  be  sustained. 

At  the  close  of  Mr.  Loane's  testimony  the  defendant  moved 
to  strike  out  the  testimony  or  some  portions  of  it,  exactly 
how'  much  is  not  entirely  clear,  upon  the  groimd  that  the 
witness  was  not  sufficiently  qualified.  We  must  agree  with 
the  learned  judge  who  tried  the  case,  that  the  motion  was  not 
well  founded.  The  witness  had  been  engaged  for  twenty- 
seven  years,  as  agent,  in  the  selling  of  gas  engines,  particu- 
larly for  use  in  boats,  during  which  time  he  had  represented 
a  number  of  different  concerns  and  knew  from  his  own  expe- 
rience what  was  required  of  an  agent,  and  in  a  general  way 
that  all  agents  followed  substantially  the  same  course  of 
action  in  the  discharge  of  their  duties.  The  evidence  given 
by  him  was,  therefore,  admissible,  for  as  was  said  in  Davv^ 
v.  State,  38  Md.  15,  "Expert  witnesses  who  from  study  or 
experience  have  acquired  a  peculiar  knowledge  in  regard  to 
the  matter  in  dispute  are  permitted  to  testify  not  only  as  to 
the  facts  but  also  to  give  their  opinion  based  upon  facts  within 
their  own  knowledge  or  upon  facts  proved  by  other  wit- 
nesses. The  weight  of  the  evidence  is  a  matter  for  the  con- 
sideration of  the  jury."  We  find  no  error,  therefore,  int  the 
ruling  set  out  in  the  third  bill  of  exceptions. 

The  fourth  bill  arises  from  the  refusal  of  the  Court  to 
grant  a  special  prayer  offered  by  th^  defendant  at  the  close 
of  the  plaintiff's  case.  That  prayer  was  as  follows:  "The 
Court  instructs  the  jury  that  the  statement  of  duties  of  Frank 
J.  Shoop  contained  in  the  schedule  of  warranties,  that  is 
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"having  traveling  and  supervising  duties^  not  setting  up  or 
testing  machinery,"  did  not  notify  the  defendant  that  he 
would  be  exposed  to  the  hazard  and  dangers  incident  to  in- 
specting the  sides  and  bottoms  of  boats,  while  on  marine  rail- 
ways, and  the  undisputed  evidence  in  this  case  is  that  said 
Frank  J.  Shoop  met  his  death  while  exposed  to  the  dangers 
of  an  occupation  as  above  described,  and  under  the  pleadings 
in  this  case  their  verdict  must  be  for  the  pro  rata  part  of  the 
policy  sued  on,  to  wit,  the  sum  of  fifteen  hundred  dollars." 
This  prayer  was  properly  refused.  In  the  schedule  of  war- 
ranties the  insured  had  stated  that  he  had  supervising  duties^ 
the  defendant  had  assumed  to  know  of  what  those  duties 
consisted;  if  it  was  in  doubt  or  desired  further  or  fuller 
information  with  regard  thereto,  it  could  readily  have  ascer- 
tained by  inquiry,  which  there  is  no  pretence  that  it  ever 
made,  and  it  cannot  now  after  loss  take  advantage  of  its  own 
inaction  as  a  ground  of  defense. 

The  fifth  exception  deals  with  the  ruling  of  the  Court 
upon  the  prayers,  two  having  been  granted  at  the  instance  of 
the  plaintiff,  and  of  the  nine  offered  by  the  defendant  five 
were  granted  and  four  refused. 

The  defendant's  first  prayer  was  to  direct  a  verdict  upon 
the  theory  set  out  in  the  defendant's  plea,  and  is  not  sup- 
ported by  the  evidence,  and  was  therefore,  properly  refused. 

The  defendant's  second  prayer,  which  is  marked  third, 
denied  the  right  of  the  plaintiff  to  recover  interest,  in  case 
the  jury  should  render  a  verdict  for  the  sum  of  $1,500  only. 
Interest  is  ordinarily  a  matter  which  rests  in  the  discretion 
of  the  jury,  but  a  plaintiff  may  debar  himself  from  a  right 
to  demand  interest  where  a  tender  of  an  amount  has  been 
made  and  refused,  and  the  amount  of  the  verdict,  exclusive 
of  interest,  does  not  exceed  the  amount  tendered.  There 
was  no  tender  in  this  case,  and  it  was  within  the  province 
of  Ike  jury  either  to  find  for  the  plaintiff  for  the  full  amount 
of  the  claim,  or  for  the  plaintiff  only  for  the  proportionate 
amount  of  the  sum  named  in  the  policy,  and  in  either  event 
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in  the  absence  of  tender  the  allowance  of  interest  was   a 
matter  for  the  exercise  of  the  discretion  of  the  jury. 

The  defendant's  fourth  prayer  was  palpably  wrong ;  it  re- 
quired the  jury,  as  in  a  criminal  case,  to  be  satisfied  "Be- 
yond a  reasonable  doubt"  of  certain  enumerated  facts,  where- 
as, in  a  proceeding  of  this  character  all  that  could  be  required 
was  that  the  jury  should  be  satisfied  by  a  preponderance  of 
the  evidence.. 

The  defendant's  eighth  prayer  reads  as  follows:  "The 
jury  are  instructed  that  it  is  not  necessa^  for  them  to  find 
that  Shoop  was  actually  working  upon  the  boat  at  the  time 
he  met  his  death  in  order  to  justify  a  verdict  for  the  propor- 
tionate amount  of  said  policy ;  that  if  they  find  that  he  was 
inspecting  said  boat,  its  position  or  injuries  at  the  time  of 
his  death,  then  their  verdict  must  be  for  the  proportionate 
amount  of  said  policy,"  and  was  properly  refused.  It  re- 
quired the  jury  to  find  in  effect  that  the  inspection  of  the 
vessel  must  defeat  the  plaintiff's  claim  for  the  full  amount 
of  the  policy,  and  this  in  the  face  of  the  evidence  that  the 
inspection  was  a  usual  and  customary  part  of  the  supervi- 
sion. 

The  seventh  prayer  of  the  defendant,  which  was  granted, 
was  more  favorable  to  it  than  it  was  in  strictness  entitled  to, 
as  it  left  to  the  jury  to  find  a  condition  of  fact  which  there 
was  no  evidence  contained  in  the  record  sufficient  to  support, 
but  if  that  were  eliminated,  when  taken  in  connection  with 
the  defendant's  fifth  and  sixth  prayers,  and  the  iirst  prayer 
of  the  plaintiff,  the  case  was  fairly  presented  to  the  jury, 
and  no  reversible  error  can  be  ascribed  to  the  lower  Court  in 
its  several  rulings  upon  the  prayers. 

The  judgment  below  will  accordingly  be  affirmed  in  Ko. 
<50. 

Nettie  J,  Shoop's  Appeal  in  No.  48  dismissed. 
Judgment  in  No.  60  (The  Fidelity  Co.'s 
Appeal)  .affirmed;  the  Fidelity  wnd  De- 
posit Company  of  Maryland  to  pay  the 
costs. 
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THE  NORTHERN  CENTRAL  RWY.  CO. 

V8. 

PHILIP  D.  LAIRD,  JOSHUA  W.  HERING  and  E. 

CLAY  TIMANUS,  Constituting  The  Public 

Sebvice  Commission. 

Railroads :  express  trains  and  locals;  right  of  way.    Public  Serv- 
ice Commission :  jurisdiction. 

A  railroad  company  owes  a  duty  to  the  passengers  of  its  ex- 
press trains  as  well  as  to  those  of  its  local  trains,  and  the  mere 
fact  of  an  express  train  being  late,  and  behind  its  schedule  time,, 
does  not  relieve  the  railroad  company  of  such  duty.  p.  151 

In  such  cases  the  railraod  company  should  consider  the  wel- 
fare  of  both  closses  of  passengers,  and  adopt  measures  that  will 
to  some  extent  relieve  passengers  on  the  express  trains  as  well  as 
those  on  the  locals.  pp.  151-152 

An  order  of  the  Public  Service  Commission,  that  requires  a 
railroad,  whenever  an  express  train  is  late,  and  behind  the 
schedule  time,  to  hold  the  express  back  until  the  local  traina 
then  due  have  all  passed  and  left  the  tracks  clear,  is  unreason^ 
able  and  exceeds  the  power  conferred  by  the  statute.        p.  152 

Such  order  would  deprive  the  railroad  company  of  the  discre- 
tion which  it  needs  at  such  times,  for  the  proper  and  efficient 
management  and  operation  of  the  road,  and  for  the  safety  and 
general  welfare  of  its  passengers  and  the  public.  p.  152 

While  the  powers  given  the  Public  Service  Commission  are 
extensive,  they  are  not  to  be  extended  by  implication  beyond 
what  is  necessary  for  their  just  and  reasonable  execution. 

p.  152 

Decided  June  26th,  19H. 

Appeal    from    the    Circuit    Court    of    Baltimore    City.. 

(DUFFY^  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe,  Bubke,. 
Thomas,  Pattison,  Urner,  Stockbridge  and  Constable,. 
JJ. 
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John  J.  Donaldson  and  Shirley  Carter,  for  the  appellant 
W.  Cabell  Bruce,  for  the  appellee^ 

Pattison,  J.,  delivered  the  opinion  of  the  Court 

The  appellant  is  a  corporation,  incorporated  under  the 
laws  of  the  State  of  Maryland  and  the  Commonwealth  of 
Pennsylvania,  owning  a  line  of  railroad  within  said  States 
and  operating  other  lines  in  said  States  and  in  the  State  of 
New  York.  Included  within  the  lines  owned  and  operated 
by  it  is  the  road  from  Baltimore,  Maryland,  to  Harrisburg, 
Pennsylvania,  known  as  the  Baltimore  Division.  A  large 
number  of  trains  are  operated  upon  this  road,  many  of  which 
are  interstate  trains  carrying  passengers,  freight  and  United 
States  mails  between  Maryland  and  other  States  of  the 
Union.  These  trains  carry  Washington  and  Baltimore  pas- 
sengers to  and  from  Chicago,  St  Louis  and  other  points  in 
the  west,  southwest  and  northwest,  as  far  as  the  Pacific 
Coast,  and  to  and  from  Buffalo  and  points  north,  not  only 
in  the  United  States,  but  in  Canada,  and  many  of  said 
trains  take  through  cars  to  and  from  Chicago,  St  Louis, 
Buffalo  and  Niagara  Falls.  On  April  1st,  1913,  Albert  M. 
GriflSn  and  others  residing  between  Cockeysville  and  Parkton, 
stations  on  the  appellant^s  road  in  Baltimore  County,  Md., 
filed  their  complaint  with  the  appellees,  alleging  that  the  local 
service  they  were  receiving  from  the  appellant  company  was 
inadequate. 

At  such  time  the  early  morning  service  fi-om  Parkton  con- 
sisted of  train  No.  200,  scheduled  to  leave  Parkton  at  6.50 
and  to  arrive  in  Baltimore  at  8.16,  and  No.  70,  scheduled  to 
leave  Parkton  at  7.32  and  to  arrive  in  Baltimore  at  8.45. 
The  last  return  trains  were  those  leaving  Baltimore  at  7.20 
and  11.54  P.  M. 

The  petition  of  GriflSn  and  others  alleged  that  the  patrons 
from  Cockeysville  to  Baltimore  have  excellent  service,  and 
in  their  petition  complained  of  the  discrimination  in  favor 
of  those  located  between  said  points,  and  su^ested  that 


Digitized  by 


Google 


N.  C.  RWY.  CO.  vs.  PUB.  SERV.  COM.  143 

J£^l  Opinion  of  the  (Dourt 

Parkton  be  made  the  terminus  for  all  local  trains  instead  of 
OockejBville,  but  asked,  if  good  reasons  be  assigned  bj  the 
appellant  company  for  its  refusal  to  do  so,  that  it  be  com- 
pelled to  make  the  following  changes  in  the  schedule: 

"(1)  Start  train  No.  100  from  Parkton,  arriving  at  Cal- 
vert Station  at  about  6.45  A.  M. 

"(2)  Start  No.  104  from  Parkton,  arriving  at  Calvert 
Station  at  about  7.45  A.  M. 

"(3)  Make  the  milk  train  No.  200  express  from  Cockeys- 
ville  to  Baltimore,  putting  off  at  Cockeysville  passengers  for 
intermediate  points. 

"(4)  Make  No.  205  express  to  Cockeysville,  and  then 
local  to  Parkton. 

"(5)  Add  one  additional  accommodation  train  to  Park- 
ton,  leaving  Baltimore  about  9.30  P.  M." 

Upon  notice  of  such  complaint  being  served  upon  the  ap- 
pellant, it  answered,  saying  that  the  changes  in  service  asked 
for  "are  of  such  a  character  that  they  could  not  be  made 
without  such  interference  with  the  passenger  service  on  its 
lines,  both  through  and  local,  as  would  cripple  that  service 
and  do  great  injustice  not  only  to  its  through  traffic  but  to 
its  local  traffic  to  stations  other  than  those  between  Cockeys- 
ville and  Parkton,  referred  to  in  the  complaint  aforesaid, 
besides  involving  a  great  expense  in  addition  to  that  of  its 
present  service,  which  would  not  be  justified  by  any  possible 
return  from  the  service  demanded." 

Thereafter,  on  March  13,  1913,  a  hearing  was  had  upon 
the  complaint  filed,  at  which  the  parties  appeared  and  testi- 
mony was  taken.  Thereafter  the  appellant  filed  with  the 
Commission  what  is  termed  in  the  proceedings  before  it,  an 
offer  of  satisfaction.  This  offer,  however,  was  not  filed,  as 
stated  in  the  opinion  of  the  Commission,  imtil  the  Commis- 
sion had  readied  its  conclusion  upon  which  it  thereafter 
passed  its  order  of  April  7.  The  offer  was  addressed  to  the 
Public  Service  Commission  and  in  it  the  appellant  stated  that 
since  the  above  mentioned  complaint  was  filed  the  company's 
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officers  had  endeavored  to  work  out  a  plan  that  would  give 
additional  accommodations  to  travelers  to  and  from  Balti- 
more City  using  stations  between  Parkton  and  CockeysviUe 
with  due  regard  to  local  travel  at  CockeysviUe  and  points 
south,  and  to  through  travel  over  the  company's  lines  and 
its  freight  traffic;  and  had  found  the  following  to  be  the 
only  practicable  changes  that  could  be  made  in  the  schedule: 

"(1)  Southward.  Start  train  No.  100  from  Parkton  (in- 
stead of  from  CockeysviUe)  at  5.30  A.  M.,  stopping  at 
points  between  Parkton  and  CockeysviUe  and  running  from 
CockeysviUe  to  Baltimore  on  its  present  schedule,  reaching 
Calvert  Station  at  6.45  A.  M. 

^*(2)  Run  train  No.  121  (which  now  ends  its  run  at 
CockeysviUe)  to  Parkton,  leaving  Baltimore  at  about  10 
P.  M.  and  reaching  Parkton  at  about  11.30  P.  M.,  stopping 
at  stations  between  CockeysviUe  and  Parkton. 

'^(3)  Such  changes  to  be  made  at  the  time  of  the  general 
spring  change  of  schedule  toward  the  latter  part  of  May, 
in  order  to  avoid  the  great  expense  of  issuance  of  new  time^ 
tables  in  the  short  interval^  and  the  difficulties  attending  a 
mere  partial  readjustment  of  train  services  during  said  in- 
terval. 

"(4)  That  this  company  accordingly  now  undertakes  by 
way  of  satisfaction  of  said  complaint  to  make  the  changes  in 
the  last  paragraph  mentioned  at  the  time  therein  set  forth. 

"(5)  That  these  are  the  only  changes  that  this  company 
can  make  in  the  premises  with  a  due  regard  to  its  duties  a« 
a  common  carrier  towards  its  passengers  generaUy,  both 
through  and  local,  and  its  shippers,  through  and  local." 

Thereafter,  by  its  order  of  April  7,  1913,  above  men- 
tioned, the  Commission  ordered: 

*'l8t.  That  the  Northern  Central  Eailway  Company  start 
its  train  No.  100  from  Parkton  (instead  of  frem  Cockeys- 
viUe as  at  present  operated)  at  5.30  A.  M.,  stopping  at  sta- 
tions between  Parkton  and  CockeysviUe,  and  running  from 
CockeysviUe  to  Baltimore  on  its  present  schedule,  reaching 
Calvert  Station  at  6.45  A.  M. 
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"2nd.  That  said  Northern  Central  Railway  Company  run 
its  train  No.  121  (which  now  ends  its  run  at  Cockeysville) 
to  Parkton,  leaving  Baltimore  at  10  P.  M.  and  reaching 
Parkton  at  about  11.30  P.  M.,  stopping  at  stations  between 
Cockeysville  and  Parkton. 

"3rd.  That  the  afor^oing  changes  in  the  operation  of 
train  No.  100  and  train  No.  121  be  put  into  effect  at  the 
time  of  the  general  spring  change  of  schedule  in  the  month 
of  Mary,  1913.. 

'*4th.  That  said  Northern  Central  Railway  Company  be, 
and  it  is  hereby,  required  to  operate  its  train  No.  200  from 
Parkton  to  Baltimore  (said  train  leaving  Parkton  at  6.50 
A.  M.  and  scheduled  to  arrive  in  Baltimore  at  8.20  A.  M.) 
on  its  published  schedule  time,  and  said  company  is  further 
ordered  to  cease  and  desist  from  placing  said  train  No.  200 
on  a  sidetrack  or  otherwise  detaining  it  when  running  on  its 
own  schedule  time,  and  from  holding  it  back  at  a  point  of 
origin  in  order  to  give  right  of  way  to  through  or  interstate 
trains  which  have  been  delayed  at  points  beyond  the  run  of 
train  No.  200,  and  which,  by  reason  of  such  delay,  can  only 
be  run  to  destination  by  displacing  train  No.  200  and  der 
priving  it  of  the  time  allotted  to  it  by  said  published  sched- 
ule. 

"5th.  That  the  rule  of  operation  of  train  No.  200,  con- 
tained in  paragraph  4  of  this  order,  shall  apply  generally  to 
local  trains  operated  by  said  company." 

The  appellant  approved  of  the  passage  of  so  much  of  the 
order  as  is  embraced  in  the  first,  second  and  third  para- 
graphs, the  changes  in  the  service  therein  made  being  those 
suggested  by  it  in  its  offer  of  satisfaction  made  to  the  Com- 
mission. But  as  to  the  fourth  and  fifth  paragraphs  of  the 
order  the  appellant  filed  its  petition  \vith  the  Commission 
asking  that  such  paragraphs  be  rescinded. 

A  hearing  was  given  the  appellants  upon  their  petition, 
which  resulted  in  the  Commission  dismissing  it  and  refusing 
to  rescind  the  fourth  and  fifth  paragraphs  of  the  order. 

VOL.  124  10 
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The  appellant  then  filed  its  bill  in  the  Circuit  Conrt  of 
Baltimore  City,  alleging  subfltantially  the  facts  as  we  have 
stated  them,  and  asked,  (1)  that  the  Court  declare  void  para- 
graphs four  and  five  of  the  order  passed  by  the  appellees; 
(2)  that  the  said  appellees  be  enjoined  and  restrained  from 
attempting  to  enforce  said  paragraphs;  and  (3)  that  a  pre- 
liminary injunction  be  granted  restraining  and  enjoining  the 
appellees  from  attempting  to  enforce  said  paragraphs  of  said 
order  until  a  hearing  could  be  had. 

An  answer  was  filed  thereto  and  testimony  heard,  where- 
upon the  Court  dismissed  the  bill.  It  is  from  that  order 
that  this  appeal  is  taken. 

The  power  and  authority  of  the  Commission  is  derived 
exclusively  from  the  statute  (Chap.  180,  Acts  of  1910,  p. 
338),  that  created  it,  and  the  amendments  thereto.  It  has 
no  other  or  greater  authority  than  that  which  is  conferred 
upon  it  by  statute. 

Section  24  of  the  aforesaid  Act  provides :  "That  if,  in  the 
judgment  of  the  Commission,  any  conmion  carrier,  railroad 
corporation,  or  street  railroad  corporation,  does  not  run 
trains  enough,  or  cars  enough,  or  possess  or  operate  motive 
power  enough,  reasonably  to  accommodate  the  traffic,  pas- 
senger and  freight,  transported  by  or  offered  for  trans- 
portation to  it,  or  does  not  run  its  trains  or  cars  with  suffi- 
cient frequency,  or  at  a  reasonable  or  proper  time,  having 
regard  to  safety,  or  does  not  run  any  train  or  trains,  car  or 
cars,  upon  a  reasonable  time  schedule  for  the  run,  the  Com- 
mission shall,  after  hearing  either  on  its  own  motion  or 
after  complaint,  have  power  to  make  an  order  directing  any 
such  railroad  corporation,  or  street  railroad  corporation,  to 
increase  the  number  of  its  trains,  or  of  its  motive  power,  or 
to  change  the  time  for  starting  its  trains,  or  ears,  or  to 
change  the  time  schedule  for  the  run  of  any  train  or  car,  or 
make  any  other  suitable  order  that  the  Commission  may  de- 
termine reasonably  necessary  to  accommodate  and  transport 
the  traffic,  passenger  or  freight,  transported  or  offered  for 
transportation." 
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It  was  under  the  above  quoted  section  of  the  Act,  we  take 
it,  that  the  order  containing  the  aforesaid  4th  and  6th  para- 
graphs was  passed. 

Sections  11  and  43  of  said  Act  confers  upon  any  corpora- 
tion subject  to  its  provisions  or  any  person  or  persons  in 
interest, — that  may  be  dissatisfied  with  any  order  of  the 
Commission,  the  right  to  institute  proceedings  in  the  courts 
therein  named,  to  vacate,  set  aside  or  have  modified  such 
order  on  the  ground  that  "it  is  unreasonable  or  unlawful/' 

It  was  imder  the  authority  of  the  last  mentioned  sections 
of  the  Act  that  the  jurisdiction  of  the  Court  below  was  in- 
voked by  the  appellant  company. 

If  the  aforesaid  4th  and  5th  paragraphs  of  the  order  were 
unreasonable,  then  the  order  to  that  extent  was  unlawful 
imder  the  statute. 

Therefore,  one  of  the  questions  that  should  have  been  con- 
f-idered  by  the  lower  Court,  and  which  is  now  before  this 
Court  on  appeal  is,  were  the  aforesaid  paragraphs  of  the 
order  reasonable,  when  considered  in  the  light  of  all  the 
facts,  circumstances  and  conditions  here  shown  to  have  ex- 
sited,  in  relation  to  the  operation  of  the  appellant's  road  at 
the  time  of  the  passage  of  said  order. 

It  is  conceded  on  all  sides  that  no  precedent  can  be  found 
for  the  passage  of  the  order  now  under  consideration.  No 
case  has  been  cited  to  us  and  we  have  not  been  able  to  find 
one  in  which  the  Interstate  Commerce  Commission  or  any 
of  the  Public  Service  Commissions  of  the  various  States  of 
the  Union,  have  passed  a  similar  order. 

The  fourth  paragraph  requires  the  appellant  company  "to 
operate  its  train  No.  200  from  Parkton  to  Baltimore  (said 
train  leaving  Parkton  at  6:50  and  scheduled  to  arrive  in 
Baltimore  at  8.20)  on  its  published  schedule  time,  and  it  was 
also  ordered  to  cease  and  desist  from  placing  said  train  Xo. 
200  on  a  side-track  or  otherwise  detain  it  when  running  on 
its  own  schedule  time,  and  from  holding  it  hack  at  point  of 
origin  in  order  to  give  the  right  of  way  to  through  or  inter- 
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state  trains  which  have  been  delayed  at  points  beyond  the  run 
of  No.  200,  etc.'' 

The  fifth  paragraph  makes  the  rule  for  the  operation  of 
train  No.  200,  contained  in  paragraph  four  of  the  order, 
apply  generally  to  local  trains  operated  by  the  appellant 
company. 

It  was  disclosed  in  the  investigation  before  the  Commis- 
sion that  train  No.  200  was  frequently  late  in  its  arrival  at 
Baltimore  and  it  was  conceded  that  these  delays  were  caused 
by  the  delays  occurring  with  the  two  interstate  express  trains 
Nos.  38  and  60  which  should  have  reached  Parkton,  if  on 
time,  a  short  while  before  No.  200  was  scheduled  to  leave 
that  station.  There  appears  in  the  record  a  statement  show- 
ing that  in  13ecember,  1912,  train  No.  200  was  late  in 
arriving  at  Baltimore  on  eighteen  occasions,  the  aggregate 
time  of  such  delays  amounting  to  ninetj^-four  minutes,  mak- 
ing the  average  delay  on  each  occasion  Isss  than  six  minutes. 

As  it  is  not  controverted  we  will  assume  that  the  record  of 
delay  kept  for  December  corresponds  with  the  delays  at 
other  times  throughout  the  year. 

There  were  no  complaints  as  to  the  delays  occurring  witb 
other  trains  except  No.  3.  Some  of  the  witnesses  before  the 
Commission  said  it  at  times  was  late  in  leaving  Baltimore. 

Train  No.  200  was  scheduled  to  leave  Parkton  daily  (ex- 
cept Sunday)  at  6 :50  A\,  M.  It  stopped  at  each  of  the  twenty- 
six  stations  between  Parkton  and  Baltimore  a  distance  of 
twenty-eight  miles,  arriving  in  Baltimore  at  8:16  when  on 
time.  It  was  purely  a  local  train  carrying  passengers  and 
milk,  and  one  hour  and  twenty-six  minutes  were  required  to 
make  its  run  from  Parkton  to  Baltimore. 

Train  No.  38  is  a  fast  express  train  and  as  testified  to  by 
Mr.  Hess,  Passenger  Train  Master  of  the  appellant  company 
"is  made  up  of  one  steel  ba^age  car,  and  from  nine  to  twelve 
steel  pullmans,  sleeping  cars.  These  sleepers  come  from  all 
points  in  the  west,  St.  Louis,  Chicago,  Cincinnati,  Detroit, 
Cleveland  and  Pittsburg,  and  is  made  up  of  one  or  more 
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cars  from  these  pointd,  according  to  the  conditions  of  travel. 
They  drain  all  the  travel  from  the  far  west  as  far  as  the 
Pacific  coast  Train  No.  60  is  made  up  of  a  sleeper  from 
BnflFalo,  one  from  Rochester,  and  one  from  Oil  City,  which 
drains  the  nortiiem  or  the  Canadian  territory,  and  coming 
to  US  at  Harrigburg  they  follow  each  other  very  closely,  and 
they  arrive  at  Washington,,  when  on  time  8:26  and  8:40, 
respectively,  and  at  that  point  they  connect  with  the  Southern 
Railroad,  train  No.  35.  This  Southern  Railroad,  train  No. 
35,  has  through  pullmans  and  coaches  to  New  Orleans,  and 
as  a  matter  of  course,  making  connections  for  all  intermediate 
points,  and  as  this  train  No.  60  is  due  at  Washington  at  8 :40, 
which  is  the  later  train  of  the  two,  this  Southern  train  is  due 
to  leave  at  8 :  50,  so  any  amoimt  of  time  either  of  these  trains 
lose  in  arriving  at  Washington  later  than  8 :40  involves  that 
much  delay  to  the  southern  train  and  its  entire  route  to  New 
Orleans." 

T^e  chief  cc«nplaint  made  by  GriflSn  and  others  as  to  the 
service  they  received  was  the  need  of  an  earlier  morning  train 
and  an  additional  evening  train  leaving  Baltimore  about  10 
o'clock.  Both  of  these  trains  were  supplied  by  the  order  of 
the  Commission.  The  only  reference  made  in  the  complaint 
to  delays  occurring  in  the  operation  of  appellant's  trains  was 
that  the  train  due  to  arrive  i»  Baltimore  at  8 :20  A.  M.  "is 
seldcHn,  if  ever,  on  time,  making  it  very  unrealiable  and 
unsatisfactory." 

The  Commission,  in  their  opinion,  speaking  of  the  de- 
mands of  the  petitioners,  said:  "The  Commission,  after 
careful  consideration,  is  of  the  opinion  that  to  grant  all  of 
the  changes  asked  for  would  disarrange  the  present  schedule 
to  an  extent  that  the  traffic  on  the  Cockeysville-Parkton  sec- 
tion of  the  road  would  not  justify,"  and  that  the  only  changes 
it  found  practicable  were  those  ihej  granted  in  the  order  of 
April  7. 

It  was  to  correct  the  delays  in  the  arrival  of  train  No.  200 
at  Baltimore  that  the  4th  paragraph  of  the  order  was  passed. 
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It  is  unquestionably  true  that  at  times  inconveniences  fol- 
low such  delays,  especially  so  when  they  prevent  the  prompt 
arrival  of  passeengers  at  their  places  of  business,  which  is 
complained  of  in  this  case.  And  we  know  too  that  it  is  tire- 
some and  unpleasant  to  be  side-tracked  or  detained  at  the 
station  after  the  time  of  the  departure  of  the  train  in  order 
that  a  delayed  train  may  pass,  but  it  seems  that  sudi  delays, 
here  complained  of,  cannot  be  avoided  by  the  appellant  com- 
pany, unless  much  greater  and  much  more  serious  inconven- 
iences are  imposed  on  passengers  upon  other  trains  of  the 
appellant  company  who  are  entitled  to  equal  consideration  in 
the  management  and  operation  of  its  road. 

The  company  has  attempted  to  avoid  these  delays  without 
success,  and  the  Commission  in  its  opinion  has  said  that  the 
changes  in  the  company's  schedule  made  by  it  in  its  order 
of  April  7th,  1913,  were  the  only  ones  it  found  practicable  to 
make. 

Mr.  Latrobe,  General  Agent  of  the  appellant  company  at 
Baltimore,  testified  that  local  train  No.  200  was  never  held 
back  at  Parkton  longer  than  ten  minutes,  awaiting  the  ar^ 
rival  of  either  of  the  express  trains  No.  38  or  60.  If  those 
trains  had  not  then  arrived  the  local  train  was  permitted 
to  start  upon  its  run,  and  was  never  "held  back  at  any  other 
point  than  Sparks,  which  is  fifty  minutes  out  of  Baltimore." 
He  also  stated  that  if  the  local  train  was  not  held  back  or 
sidetracked  for  the  express,  that  the  latter  train  would  be 
delayed  thirty  minutes  in  reaching  Baltimore. 

It  was  to  save  the  thirty  minutes  to  the  express  passengers 
that  six  minutes'  delay  was  imposed  upon  the  passengers  of 
the  local  train. 

But  this  delay,  the  Commission  contends,  should  not  be 
imposed  upon  the  passengers  of  such  local  trains.  In  its 
opinion,  it  says:  "In  our  judgment,  where  this  condition 
exists,  No.  38  and  60  have  lost  their  right  to  occupy  the  track 
between  Parkton  and  Baltimore,  during  the  time  when  the 
track  has  been  assigned  to  the  local  train." 
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There  is  a  duly  owing  by  the  company  to  the  passengers 
of  the  express  train,  as  well  as  to  the  passengers  of  the  local 
train,  and  its  duty  to  the  passengers  of  the  express  trains  has 
not  ended  because  his  train  is  late  and  not  on  schedule  time. 

The  fact  that  the  train  is  late  calls  for  greater  efforts  on 
the  part  of  the  company  in  advancing  such  train,  although 
such  delay  may  not  have  occurred  upon  its  line,  so  as  to 
enable  it  as  far  as  possible  to  recover  the  time  it  has  lost  and 
to  make  its  important  connection  at  Washington  with  the 
Southern  Railroad  for  points  in  the  South. 

It  should  not,  we  think,  be  so  indifferently  treated  because 
so  delayed  and  not  on  schedule  time,  as  to  be  sidetracked  and 
required  to  remain  there  until  its  run  can  be  made  without 
interfering  with  the  schedule  of  some  other  train,  as  pro- 
vided in  the  order  of  the  Commission.  This  restriction 
placed  upon  it  might  require  it  to  be  held  for  hours  awaiting 
such  opportunity.  There  are  many  trains  upon  the  road 
running  upon  schedule  time,  and  by  the  order  the  delayed 
train  is  to  await  until  the  track  is  clear,  and  is  not  to  inter- 
fere with  the  schedule  time  of  any  other  local  train ;  but  if 
it  could  immediately  follow  at  a  safe  distance  No.  200  it 
would  thai  consimie  at  least  one  hour  and  thirty  minutes  in 
making  the  run  from  Parkton  to  Baltimore,  when  at  any 
other  time,  when  not  trailing  the  local  train,  the  run  is  made 
in  forty-two  minutes. 

The  order  of  the  Commission  gives  the  right  of  way  to 
the  local  train,  even  though  the  express  is  only  a  few  min- 
utes late  and  when  no  time  would  be  lost  to  either  train  in 
reaching  the  City  of  Baltimore,  if  the  local  was  held  for 
such  time  for  the  express  to  pass  it  In  such  cases  and  even 
in  cases  of  emergency,  no  discretion  is  lodged  in  the  com- 
pany by  the  order  of  the  Commission,  but  it  is  to  be  com- 
plied with;  if  not,  the  company  is  liable  to  heavy  penalties 
for  its  failure  to  do  so.  The  company  is  not  permitted  by 
the  rule  in  case  of  delays  to  consider  the  welfare  of  both 
classes  of  passengers  and  to  adopt  such  measures  that  will 
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to  some  extent  relieve  botii  the  local  and  express  passengers; 
Other  illustrations  could  be  given  showing  that  the  require- 
ment of  the  order  are  in  our  opinion  unreasonable,  but  we 
think  it  unnecessary  to  do  so.  The  effect  of  the  order  is 
to  deprive  the  railroad  company  of  all  discretion  in  respect 
to  the  operation  of  its  trains  at  the  time  of  such  delays, 
which  discretion,  we  think,  is  absolutely  essential  to  the 
proper  and  efficient  management  and  operation  of  the  road 
and  to  the  safety  and  general  welfare  of  its  passengers;  and 
to  the  extent  that  the  company  is  deprived  of  such  discre- 
tion the  Commission  has  by  its  general  order  attempted  to 
operate  the  appellant's  road,  and  in  doing  this  we  think  it 
has  exceeded  the  powers  conferred  upon  it  by  the  statute. 
"The  Commission  was  given  extensive  powers,  but  they 
should  not  be  extended  by  implication  beyond  what  may  be 
necessary  for  their  just  and  reasonable  execution.  They  are 
not  without  limits  when  directed  against  the  management 
or  operations  of  railroads,  and  the  Commission  can  not  en- 
force a  provision  of  law  unless  the  authority  to  do  so  can  be 
found  in  the  statute."  N.  Y.,  N.  H.  &  H.  B.  R.  v.  WUcox, 
200  N.  Y.  431.  See  also,  Lord  v.  Equitable  Life,  194  N.  Y. 
212 ;  Binghampton  L.  H.  &  P.  Co.  v.  Stevens,  203  K  Y.  7 ; 
Laird  v.  B.  &  0.  R.  R.,  121  Md.  179. 

We  will  not  discuss  the  5th  paragraph  of  the  order,  for 
what  we  have  said  as  to  the  4th  applies  with  even  greater 
force  to  it.  Nor  will  we  express  any  opinion  as  to  the  other 
ground  upon  which  the  order  is  assailed,  as  it  is  unnecessary 
inasmuch  as  we  declare  the  aforesaid  4th  and  5th  paragraphs 
of  the  order  void  for  the  reasons  stated. 

We  will  therefore  reverse  the  order  of  the  lower  Court, 
dismissing  the  bill  of  the  appellant. 

Order  reversed  and  case  rema/nded,  to  the  end 

that  a  decree  may  be  passed  in  conformity  with 

this  opinion;  the  appellee  to  pay  the  costs. 
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LAURA  PATTERSON  and  SIDNEY  T.  DYER 
THE  MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE 

ET   AL. 

Condemnation  of  streets  in  Baltimore  City:  eminent  domain; 
assessment  of  benefits;  grade  must  first  he  fixed — ;  witnesses; 
Street  Commissioners,  etc;  inspections  of  land  by 
jury.    Damages:  injury  to  balance  of  prop- 
erty.    Evidence:  other  proceedings. 
Experts :  not  allowed  to  qualify;  ^ 

questions  not  reviewable 
on  appeal. 

In  condemnation  proceedings  for  the  opening  of  streets,  Balti- 
more City  exercises,  through  the  Street  Commissioners,  the 
power  of  eminent  domain.  p.  158 

In  condemnation  proceedings  for  the  opening  of  streets,  Bal- 
timore City  can  not  lawfully  assess  benefits  against  abutting 
property,  until  the  grade  of  the  proposed  street  has  been  first 
established.  p.  156 

And  when  an  assessment  for  benefits  for  the  opening  of  a 
street  has  been  made  before  the  fixing  of  the  grade,  on  appeal 
to  the  Baltimore  City  Court,  a  prayer  instructing  the  jury  that 
there  is  no  evidence  in  the  case  legally  sufficient  to  justify  an 
assessment  for  benefits  against  the  property,  is  proper,      p.  157 

On  appeal  to  the  Baltimore  City  Court  from  the  benefits 
assessed  in  condemnation  proceedings  for  the  opening  of  streets, 
the  Street  Commissioners,  their  clerks,  and  other  agents  are 
competent  witnesses  under  section  179,  Chapter  32  of  the  Acts 
of  1912,  and  may  be  summoned  and  examined  as  to  the  prin- 
tjiples  upon  which  their  awards  and  assessments  were  made. 

p.  157 

On  appeal  from  the  action  of  the  Street  Commissioners  in 
awarding  damages  and  assessing  benefits,  in  condemnation  pro- 
t«edings,  the  courts  should  be  careful  to  see  that  the  rights  of 
ihe  property  owners  are  fully  protected.  p.  159 
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In  estimating  the  damages  to  be  paid  for  condemnation  of 
property,  the  jury  must  include  in  their  award  of  damages,, 
not  merely  the  market  value  of  the  land  actually  to  be  taken, 
but  also  a  due  allowance  of  damages  for  injury  to  the  remain* 
ing  land.  pp.  160-161 

On  appeal  from  condenmation  proceedings  for  the  opening 
of  streets  under  one  ordinance,  the  proceedings  undertaken  for 
the  opening  of  another  street,  under  a  distinct  and  separate- 
ordinance,  are  not  admissible.  p.  158 

Where  a  witness  was  not  allowed  by  the  trial  court  to  qualify 
as  an  expert,  the  Court  of  Appeals  can  not  review  the  ruling  of 
the  lower  Court  upon  other  questions  which  might  have  been 
properly  asked  had  the  witness  been  allowed  to  qualify,      p.  159* 

Where  the  jury  in  condemnation  cases  are  sent  to  inspect 
the  land,  under  section  179,  Chapter  32  of  the  Acts  of  1912, 
they  are  not  confined  to  the  duties  and  limitations  which  the 
principle  of  common  law  imposes  upon  a  common  law  jury. 

p.  161 

Decided  Jun^  25th,  191Jf. 

Appeal  from  the  Baltimore  City  Court     (Stump,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
BuBKE,  Thomas,  Pattison,  Ubner  and  Constable,  JJ. 

Arthur  W.  Machen,  Jr.,  for  the  appellants. 

Robert  F.  Leach,  Jr.,  Assistant  City  Solicitor,  (with  a 
brief  by  8.  S.  Field,  City  Solicitor,),  for  the  appellees. 

BuBKE,  J.,  delivered  the  opinion  of  the  Court. 

City  Ordinance  No.  109,  approved  May  2Yth,  1912,  author- 
ized the  opening  of  Adams  street  from  the  west  side  of 
Homewood  avenue  to  the  south  side  of  Twenty-fifth  street 
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It  provided  for  the  opening  of  the  street  *^to  the  south  side 
of  Twenty-fifth  street  100  feet  wide  as  now  in  process  of 
widening."  The  opening  of  Twenty-fifth  street  had  been 
authorized  by  an  Ordinance  No.  416,  approved  December 
9th,  1909. 

The  appellants  are  the  owners  in  fee  of  a  tract  of  land, 
which  extends  northerly  and  easterly  from  Walbert  avenue. 
For  a  clear  understanding  of  the  situation  of  the  several 
streets  and  the  location  of  the  appellants'  property  with 
reference  thereto,  a  diagram  is  here  inserted. 
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The  portion  of  the  appellants'  land  actually  taken  for  the 
bed  of  the  street  is  designated  upon  the  diagram  as  Lot  Z-2, 
and  the  adjoining  lots  as  Lots  41  and  102.  By  the  return  of 
the  Oommissioners  for  Opening  Streets  the  appellants  were 
awarded  $1,174.50  for  the  lot  actually  taken,  and  were  as- 
sessed $1,168.00  as  benefits, — ^$6.50  less  than  the  damage. 
Lot  41  was  assessed  $724  for  benefits  and  Lot  102,  $444. 
A  petition  for  a  review  of  the  award  and  assessment  was  filed 
in  the  Baltimore  City  Oourtj  where  a  trial  was  had  upon  the 
questions  involved.  The  trial  resulted  in  an  inquisition 
which  fixed  the  damages  at  $l,l74.5(f  and  the  benefits  at  the 
same  figure.  This  appeal  was  taken  by  the  appellants  from 
the  rulings  of  the  lower  Court  made  during  the  progress  of 
the  trial.    The  main  questions  in  the  case  are : 

First  The  effect  of  the  failure  of  the  City  to  establish 
the  grade  of  Adams  street  before  making  the  award  and  as- 
sessment. 

Second.  The  competency  of  the  present  and  prior  Com- 
missioners for  Opening  Streets  as  witaesses. 

Third.  The  admissibility  in  this  case  of  the  Ordinance 
and  proceedings  for  the  opening  of  Twenty-fifth  street 

There  are  some  subsidiary  questions  presented  upon  the 
rulings  upon  the  evidence  and  prayers  which  will  be  con- 
sidered later. 

As  to  the  first  question.  The  grade  of  Adams  street  has 
never  been  established.  It  was  decided  in  the  recent  case 
of  the  Mayor  and  City  Council  v.  Johnson,  123  Md.  320, 
that  the  City  cannot  lawfully  assess  benefits  against  abutting 
property  until  the  grade  of  the  proposed  street  shall  have 
first  been  established. 

In  that  case  Judge  Pattison,  speaking  for  the  Court, 
said:  "When  a  public  street  or  highway  is  opened  and  land 
is  to  be  condenmed  for  the  bed  of  the  street  or  highway,  it 
is  but  fair  atid  equitable  that  the  grade  of  such  street  or  high- 
way should  first  be  established,  in  order  that  those  who  are 
to  determine  the  benefits*,  if  any,  that  the  opening  of  such 
street  or  highw|iy  will  be  the  abutting  lands,  may  estimate 
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the  necessary  costs  of  placing  such  abutting  lands  in  a  condi- 
tion to  receive  the  advantages  of  the  street  or  highway  as 
opened  and  graded;  and  the  grade  so  established  should  be 
one,  so  far  as  it  can  then  be  determined  after  a  proper  con- 
sideration of  the  rights  and  interests  of  the  adjoining  land 
owners,  that  for  all  time  will  best  subserve  the  ublic  interest 
and  convenience.  Not  to  establish  a  grade  at  the  time  when  a 
street  is  open,  but  at  such  time  to  assess  the  benefits  without 
regard  to  the  costs  and  expenses  to  which  the  adjacent  land 
owners  may  be  subjected  in  cutting  or  filling  their  lands  so 
as  to  enable  them  to  receive  the  advantages  otf  the  road  so 
opened,  would,  we  think,  be  unfair  and  inequitable  to  them. 
The  grade  of  the  street  is  so  materially  involved  in  ascertain- 
ing the  amount  of  benefit  to  be  assessed  against  the  abutting 
land,  that  it  is  right  and  proper,  in  our  opinion,  that  a  per- 
manent grade,  and  not  a  tentative  one,  such  as  here  referred 
to  by  the  City  Engineer,  should  be  established  before  the 
City  should  be  permitted  to  assess  benefits  to  abutting  lands, 
caused  by  the  opening  of  such  street  or  highway." 

Under  the  authority  of  that  case  there  was  reversible  error 
in  refusing  the  appellants'  sixth  prayer  which  asserted  that 
there  was  no  evid^[ice  legally  sufficient  to  justify  an  assess- 
ment of  benefits  against  Lot  No.  41,  and  in  refusing  their 
seventh  prayer  which,  for  the  same  reason,  declared  that 
there  could  be  no  assessment  for  benefits  against  Lot  102* 
The  eighth  prayer  for  the  same  reason  should  have  been 
granted. 

Under  section  179  of  th6  Acts  of  1912,  Chapter  32,  the 
Commissioners  for  Opening  Streets  were  competent  wit- 
nesses in  the  case.  That  section  provided  that  upon  the 
appeal  from  the  award  and  assessment,  the  Court  "may  re- 
quire the  said  Commissioners,  their  clerk,  surveyor  or  other 
agents  and  servants,  or  any  of  them,  and  all  such  other  per- 
sons as  the  Court  may  deem  necessary,  to  attend,  and  examine 
them  on  oath  or  affirmaiion^  etc." 
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The  City  in  condemning  and  opening  Adams  street  was 
exercising  through  the  Commissioners  for  Opening  Streets 
the  power  of  eminent  domain,  and  in  Consolidated  Gas  Com- 
pany V.  Baltimore  City,  106  Md.  43,  the  Court  said  that, 
*'Ever  since  the  case  of  Tidewater  Canai  Company  v.  Archer, 
9  6.  &  J.  402,  the  practice  in  Maryland  has  allowed  the 
jurors,  who  sign  the  inquisition  sa  witnesses  on  return  of 
such  inquisition  for  confirmation,  upon  all  subjects  whatever 
relating  to  the  controversy,  may  be  examined  as  witnesses,  as 
fully  as  any  other  persons  who  might  be  sworn  as  witnesses 
in  the  cause,  that  they  may  be  examined  as  to  the  grounds 
and  motives,  for  their  finding,  in  order  to  ascertain  whether 
in  coming  to  their  conclusions  they  had  not  mistaken  facts 
as  well  as  law."  This  proceeding  is  analagous  to  the  old  pro- 
ceeding by  condemnation,  and  it  is  proper  that  the  persons 
who  made  the  award  and  assessment  should  be  required  to 
state  the  principle  upon  which  they  acted. 

We  are  of  opinion  that  the  questions  of  the  opening  of 
Twenty-fifth  street  and  their  effect  upon  the  appellants'  prop- 
erty should  not  be  injected  into  this  case.  That  was  a  sepa- 
rate and  independent  proceeding,  and  it  may  never  be  car- 
ried to  completion.  If  it  should  be,  all  grievances  which  the 
land  owners  may  have  against  the  action  of  the  Conunis- 
sioners  may  be  remedied  by  an  appeal  to  the  Court.  Such 
questions  are  not  properly  open  for  determination  in  this 
case. 

The  record  presents  twenty  bills  of  exceptions  taken  to  the 
rulings  of  the  Court  on  evidence.  It  results  from  the  views 
we  have  expressed  that  there  was  no  error  in  the  ruling  em- 
braced in  the  first,  second  and  third  exceptions,  which  relate 
to  the  refusal  of  the  Court  to  admit  in  evidence  the  ordinance 
for  the  opening  of  Twenty-fifth  street ;  the  record  of  proceed- 
ings in  the  opening  of  that  street;  and  testimony  as  to  the 
establishment  of  the  grade  of  that  street. 

There  was  error  in  the  rulings  on  thee  fourth  and  fifth  ex- 
ceptions. The  question  asked  Mr.  Grannan,  one  of  the  Com- 
missioners for  Opening  Streets,  to  show  upon  what  his  award 
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of  damages  was  based,  and  his  judgment  of  the  value  of  Lot 
Z-2  should  have  been  answered.  The  question  set  out  in  the 
sixtli  exception  has  reference  to  the  opening  of  Twenty-fifth 
street,  and  we  find  no  error  in  that  ruling.  Mr.  Budnitz 
should  have  been  allowed  to  answer  the  question  embraced  in 
the  seventh  and  eighth  exceptions,  and  the  questions  pro- 
pounded to  John  L.  Sanford  in  the  ninth  and  tenth  excep- 
tions were  likewise  proper,  and  he  should  have  been  per- 
mitted to  answer  them.  They  were  designed  to  establish  the 
qualification  of  Mr.  Sanford  to  testify  to  the  value  of  the 
property.  Had  the  answers  to  these  questions  established  his 
qualification  to  speak  as  to  values,  he  should  have  been  per- 
mitted to  answer  the  questions  embraced  in  the  eleventh  ex- 
ception. But  as  we  do  not  know  whether  or  not  he  was  qual- 
ified we  cannot  pronounce  that  ruling  erroneous.  The  same 
observation,  for  the  same  reason,  applies  to  the  twelfth  excep- 
tion. 

The  evidence  proposed  to  be  offered  in  the  thirteenth  ex- 
ception was  whether  certain   proceedings  which  had  been 
taken  for  the  opening  of  Twenty-fifth  street  would  affect  tiie 
saleable  value  of  Lot  Z-2.     The  Court  refused  to  admit  this 
evidence,  and  for  the  reason  above  stated,  there  was  no  error 
in  the  ruling.    The  question  propoimded  in  the  seventeenth 
exception  related  to  the  pending  proceeding  for  the  opening 
of  Twenty-fifth  street,  and  the  ruling  was  correct.    Inasmuch 
as  the  City  could  not  make  an  award  and  assessment  of  bene- 
fits until  the  grade  of  Adams  street  had  first  been  established, 
the  evidence  proposed  to  be  introduced  in  the  nineteenth  and 
twentieth  exceptions  to  show  the  effect  on  the  value  of  the 
lots  by  reason  of  the  failure  of  the  City  to  establish  the 
grade  was  wholly  immaterial.     The  evidence  proposed  to  be 
offered  in  the  fourteenth,  fifteenth,  sixteenth  and  eighteenth 
exceptions  had  a  tendency  to  enlighten  the  jury  upon  the 
question  of  damage.    The  Court  should  be  careful  to  see  that 
the  rights  of  the  property  owners  are  fully  protected,  and  we 
do  not  think  there  are  any  well  founded  objections  to  these 
questions. 
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There  remains  for  oonsideratdon  the  rulings  of  the  Court  on 
the  prayers.  The  sixth,  seventh  and  eighth  prayers  we  have 
already  passed  upon.  The  appellants  submitted  fifteen  prayers. 
Their  first  and  second  were  granted  as  offered.  Their  thirds 
fourth,  fifth,  twelfth  and  fourteenth  were  refused  as  offered 
but  were  granted  with  modifications  made  by  the  Court.  Their 
other  prayers  were  refused.  The  appellants  excepted  to  the 
refusal  of  their  prayers  as  offered  and  to  the  modifications 
made  by  the  Court.  Their  third  and  twelfth  prayers  were 
upon  the  subject  of  damages,  and  are  here  transcribed : 

''Third. — In  estimating  the  damages  to  be  paid  for  con- 
demnation of  property,  the  jury  must  include  in  their  award 
of  damages  not  merely  the  market  value  of  the  land  actually 
to  be  taken,  but  also  a  due  allowance  of  damages  for  injury 
to  the  remaining  land  owned  by  the  appellants,  Laura  Pat- 
terson and  Sidney  T.  Dyer,  if  the  jury  shall  find  that  any 
such  injury  will  be  caused." 

''Twelfth. — If  the  jury  find  that  Laura  Patterson  and 
Sidney  T.  Dyer  are  the  owners  of  the  ground  binding  on  the 
southernmost  side  of  Twenty-fifth  street  as  proposed  to  be 
opened  in  the  proceedings  now  pending  for  that  purpose,  and 
bounded  northwardly  by  Twenty-fifth  street  and  southwardly 
by  Walbert  avenue  and  the  dividing  line  between  the  land 
known  as  the  Patterson  Cold  Stream  property,  and  the  land 
known  as  the  Walbert  property,  and  if  the  jury  further  find 
that  the  opening  of  Adams  street  as  proposed  in  this  pro- 
ceeding wiU  be  injurious  to  the  petitioners,  Laura  Patterson 
and  Sidney  T.  Dyer,  in  an  amount  greater  that  the  preswit 
market  value  of  the*  ground  contained  in  Lot  No.  Z-2  shown 
on  the  plat  marked  A  and  B  in  evidence,  then  the  jury  in 
ascertaining  the  damages  to  be  paid  to  said  petitioners,  are 
not  confined  to  the  market  value  of  the  ground  contained  in 
said  Lot  No.  Z-2,  but  they  may  and  should  award  to  the  said 
petitioners  as  damages  such  sum  of  money  as  will  fully  com- 
pensate for  all  the  injury  which  the  jury  shall  so  find  will 
so  be  done  to  them  by  the  opening  of  said  Adams  street  as 
proposed  in  the  present  proceedings." 
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These  prayers  as  offered  should  have  been  granted,  as  they 
stated  the  correct  rule  of  damage. 

Tnder  the  power  contained  in  section  179  of  the  Acts  of 
1912,  Chapter  32,  the  Court  sent  the  jury  of  inquest  to  view 
the  land  condemned.  There  is  a  broad  distinction  between 
the  nature  and  effect  of  a  view  of  the  premises  by  a  jury  in 
a  ccmdemnation  case  and  that  of  an  ordinary  action  at  law* 
In  the  first  class  of  cases  the  jury  is  not  confined  to  the  duties 
and  limitations  which  the  principles  of  the  common  law  im- 
pose upon  a  common  law  jury.  This  subject  has  been  fully 
treated  in  Tidewater  Canal  Company  v.  Archer,  supra. 
While  we  are  not  to  be  understood  as  holding  that  all  the 
principles  announced  in  that  case  upon  the  subject  we  are 
now  considering  are  applicable  to  this  case,  we  do  hold  that 
the  jury  may  be  very  properly  influenced  as  to  the  value  of 
the  property  and  the  damage  that  would  be  done  by  the  open- 
ing of  the  proposed  street  by  their  view  of  the  property. 

In  Kurrle  v.  Baltimore  City,  113  Md.  63,  the  Court  said: 
"In  eminent  domain  proceedings  the  jury  goes  upon  the  land 
for  the  purpose  of  ascertaining  its  value,  and  their  view 
should  have  more  effect  than  in  ordinary  oases  where  they  are 
generally  and  primarily  permitted  to  go  to  the  locus  in  quo 
so  as  to  better  understand  and  apply  the  evidence." 

The  effect  of  the  modifications  made  by  the  Court  to  the 
appellants'  third  and  twelfth  prayers  was  to  confine  the  jury 
to  the  evidence  produced  at  the  trial,  and  to  shut  out  from 
their  consideration  the  effect  which  the  view  of  the  property 
may  have  had  upon  their  minds.  In  this  the  Court  fell  into 
an  error.  The  appellants  have  abandoned  their  exception  to 
the  refusal  of  their  fourteenth  prayer  and  to  the  modification 
thereto  made  by  the  Court,  and  they  do  not  insist  upon  their 
fifteenth  prayer. 

Their  fourth,  fifth  and  thirteenth  prayers  relate  to  benefits. 
As  the  question  of  benefits  could  not  be  determined  under 
the  circumstances  of  this  case,  there  was  no  error  in  refusing 
these  prayers,  and  they  should  not  have  been  granted  as 

VOL.  124  11 


Digitized  by 


Google 


162      PATTEESON  vs.  M.  &  C.  C.  OF  BALTO. 

Oplniou  of  the  Court  [124 

modified.  The  tenth  and  eleventh  prayers  have  reference 
to  the  opening  of  Twenty-fifth  street  and  for  the  reasons  al- 
ready stated  were  properly  rejected. 

The  record  contains  three  prayers  offered  by  the  appellee. 
The  first  was  modified  by  the  Court  and  granted  as  modified. 
It  related  to  the  question  of  benefits.  There  was  a  special 
exception  to  this  prayer  which  was  overruled  by  the  Court 
The  exception  was  based  upon  the  ground  that  there  was  no 
legally  suflScient  evidence  to  show  that  the  property  would  be 
benefited.  It  results  from  what  we  have  heretofore  said  that 
the  exceptions  should  have  been  sustained  and  the  prayer 
refused.  We  find  no  error  in  granting  the  second  and  third 
prayers  of  the  appellee.  What  we  have  said  disposes  of  all 
the  questions  presented,  and  for  the  errors  pointed  out  in  the 
rulings  of  the  lower  Court,  the  case  must  be  remanded  for  a 
new  trial. 

Rulings  reversed  and  new  trial  awarded; 
the  appellee  to  pay  the  costs. 
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JOHX  L.  LYOX  AKD  ANNA  GRACE  LYON 

V8. 

WILLIAM  S.  TOWNSEND  and  SAMUEL  C.  TOWN- 
SEND,  Executors  Named  in  the  Alleged  Last 
Will  of  Lucy  B.  Townsend. 

Evidence  :  admissibility  and  weight;  province   of  Court  and 

jury;  Court  of  Appeals,     Testamentary  capacity; 

trial  of  issues;  evidence. 

In  determining  whether  evidence,  offered  in  a  case,  was  such 
as  should  have  been  submitted  to  the  jury,  the  Court  of  Ap- 
peals passes  only  upon  the  legal  sufficiency  of  the  evidence;  the 
weight  of  the  evidence  is  for  the  jury.  pp.  174, 187 

In  determining  testamentary  capacity,  the  question  is  whether 
at  the  time  of  executing  or  acknowledging  the  will  the  testator 
was  capable  of  executing  a  valid  deed  or  contract.  p.  176 

The  state  of  such  capacity  is  to  be  determined  by  the  condi- 
tion of  the  testator^s  mind  at  the  time  of  executing  and  acknowl- 
edging the  instrument.  p.  175 

Incapacity  before,  or  subsequent  to,  the  time  of  making  the 
^U  does  not  necessarily  imply  that  the  testator  was  incompe- 
tent when  the  will  was  made.  p.  176 

For  the  purpose  of  shedding  light  upon  the  state  of  the  testa- 
tor^s  mind  at  the  time  the  will  was  made,  evidence  of  his  con- 
dition, and  of  his  bodily  imbecility,  both  before  and  after  thai 
period  may  be  produced.  p.  175 
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The  jury  may,  upon  the  whole  evidence,  infer  incompetency 
at  the  time  of  executing  and  acknowledging  a  will  or  testament, 
according  to  the  character  of  the  entire  capacity  proved ;  which 
may  be  established  by  proof  of  the  conversations,  or  actions,  or 
declarations  of  the  testator  inconsistent  with  sanity,  or  of  all  of 
them  together.  p.  175 

The  general  maxim  is,  semel  furihundus,  semper  furihundus 
praesumitur.  p.  175 

In  determining  a  testator^s  capacity,  provisions  of  the  will, 
although  not  sufficient  of  themselves  to  avoid  the  instrument, 
may  still  be  taken  into  account,  with  all  the  other  circumstances. 

p.  175 

Sanity  and  mental  capacity  are  presumed  by  the  law  to  exist 
with  reference  to  making  wills,  as  well  as  to  other  transactions, 
and  the  burden  of  proof  is  upon  those  who  allege  their  non- 
existence, p.  176 

On  an  appeal  from  the  rulings  of  the  Court  during  the  trial 
before  a  jury  of  the  question  of  the  testamentary  capacity,  it  is 
not  the  province  of  the  Court  of  Appeals  itself  to  determine  the 
question ;  its  duty  is  but  to  determine  whether  the  jury  might 
reasonably  have  concluded  from  the  evidence  of  the  plaintiff 
that  the  testator  was  mentally  competent  or  not.  p.  176 

The  presumption  of  knowledge  of  the  contents  of  a  will,  which 
arises  from  its  due  execution  and  the  reading  of  the  instrument 
by  a  competent  testator,  is  not  overcome  by  the  mere  fact  that 
this  presumption  may  be  rebutted.  pp.  187, 191 

On  issues  sent  to  a  court  of  law  to  try  the  mental  capacity 
of  a  testator,  prayers  are  erroneous  which  leave  to  the  jury  to 
determine  whether  the  testator  knew  the  legal  effect  and  opera- 
tion of  the  particular  words  used.  pp.  187, 188 

On  the  trial  of  issues  as  to  the  capacity  of  a  testator,  prayers 
are  erroneous  which  leave  to  the  jury  no  guide  in  determining 
from  the  facts  and  circumstances  of  the  case,  whether  or  not 
the  testator  had  sufficient  capacity  to  make  the  will.  pp.  189-190 

From  the  mechanical  reading  of  a  will  by  a  person  in  the 
possession  of  testamentary  capacity,  the  law  presumes  knowl- 


Digitized  by 


Google 


LYON  vs.  TOWNSEND.  165 

Md.J  Syllabus. 

edge  of  its  contents.  This  presumption  is  in  most  cases  conclu- 
sive ;  but,  in  exceptional  instances,  such  a  presumption  is  a  dis- 
putable one.  pp.  191-192 

At  the  time  of  the  execution  of  a  will,  the  testatrix  was  in 
the  anffistheeia  room  of  a  hospital,  being  prepared  for  the  opera- 
tion which  terminated  fatally;  she  had  already  had  certain  drugs 
and  anodynes  administered  to  her  when  the  will  was  given  to  her 
to  read  and  sign;  there  was  evidence  that,  during  the  reading 
of  the  will,  the  testatrix,  when  she  reached  the  residuary  clause, 
temporarily  lost  consciousness  under  the  effects  of  the  drugs 
which  were  beginning  to  act  upon  her;  and  it  was  admitted 
that  the  residuary  clause  did  not  express  either  the  instructions 
of  the  testatrix  or  her  intention;  it  was  held,  that,  \mder  the 
circumstances^  there  was  sufficient  evidence  to  rebut  the  pre- 
sumption as  to  knowledge  as  to  the  contents  of  the  will  which 
arose  from  the  mechanical  reading  of  the  same  by  the  testa- 
trix ;  and  it  was  further  held,  that,  according  to  the  undisputed 
evidence,  the  testatrix  did  not  know  and  understand  the  con- 
tents of  the  residuary  clause.  p.  192 

Decided  June  25th,  19 IJ^. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bo^o),  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  arc  the  prayers  of  the  plaintiffs  and  of  the 
defendants,  and  the  action  of  the  Court  upon  the  same: 

Plaintiffs'  1st  Prayer. — If  the  jury  find  from  the  evidence 
that  at  the  time  of  executing  the  paper-writing  mentioned  in 
this  case  and  purporting  to  be  the  last  will  and  testament  of 
Lucy  B.  Townsend  and  dated  the  twenty-sixth  day  of  Febru- 
ary, 1912,  the  said  Lucy  B.  Townsend  was  not  of  sound  and 
disposing  mind  and  capaible  of  making  a  valid  deed  or  con- 
tract, then  she  was  not  in  possession  of  that  description  of 
mental  capacity  which  is  required  by  law,  and  their  verdict 
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should  be  in  favor  of  the  caveators  on  the  second  issue  and 
their  anAver  thereto  should  be  "No."  And  the  jury  are  in- 
structed that  the  meaning  of  the  words  "sound  and  dispos- 
ing mind  and  capable  of  making  a  valid  deed  or  contract"  in 
respect  to  the  disposition  of  property  by  last  will  and  testa- 
ment, is,  that  the  party  making  sudi  will  must  at  the  time 
of  making  the  same  have  fully  understood  the  nature  of  the 
business  in  which  she  was  engaged,  and  must  have  had  suffi- 
cient capacity  at  said  time  to  know  and  recollect  her  prop- 
erty and  to  make  a  disposition  thereof  with  judgment  and 
understanding  with  reference  to  the  amount  and  situaition  of 
the  property,  and  to  recollect  the  relative  claims  of  tiie  differ- 
ent persons  who  were  or  should  have  been  the  objects  of  her 
bounty,  and  also  sufficient  capacity  to  imderstand  tiie  manner 
in  which  she  in  fact  .did  dispose  of  her  property.  And  the 
jury  are  further  instructed  that  it  is  not  necessary  for  them 
to  find  that  Lucy  B.  Townsend  was  insane  in  the  popular 
sense  of  the  word  before  they  can  adjudge  her  incapable  of 
making  a  valid  deed  or  contract.     {Refused.) 

Plaintiffs'  2nd  Prayer. — ^The  plaintiffs  pray  the  Court  to 
instruct  tie  jury,  that  if  the  jury  shall  find  from  the  evidence 
in  this  case  that  at  the  time  of  the  execution  of  the  paper- 
writing  offered  in  evidence  in  this  case,  and  purporting  to  be 
the  last  will  and  testament  of  Lucy  B.  Townsend,  the  said 
Lucy  B.  Townsend  was  not  of  sound  and  disposing  mind  and 
capable  of  making  a  valid  deed  or  contract,  then  the  verdict 
of  the  jury  must  be  for  the  plaintiffs  on  the  second  issue,  and 
their  answer  thereto  must  be  "No,"  although  the  jury  shall 
further  find  that  said  mental  unsoundness  was  brought  on  by 
bodily  ill  health  or  disease,  or  from  the  effects  of  medicine 
administered  to  her.     {Oranted.) 

Plaintijfs'  3rd  Prayer. — The  Court  instructs  the  jury  that 
she  who  is  not  capable  to  execute  a  valid  deed  or  contract  is, 
under  the  testamentary  system  of  this  State,  incompetent  to 
make  a  valid  will  or  testament.  It  is  not  sufficient  of  itself 
that  a  testatrix  should  be  able  to  describe  her  feelings  or  give 
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correct  answers  to  ordinary  questions;  her  feelings  at  the 
moment  may  dictate  her  description  of  them  and  the  ques- 
tion may  prompt  the  answers,  and  yet  she  may  be  inadequate 
to  the  transaction  of  other  business,  and  unable  to  dispose  of 
her  estate  with  understanding  and  discretion.     (Refused.) 

Plaintiffs'  4lh  Prayer. — If  the  jury  find  for  the  plaintiffs 
on  the  second  issue,  then,  they  must  find  for  the  plaintiffs  on 
the  fourth  issue,  and  their  anwer  thereto  must  be  "No." 
(Granted.) 

Plaintiffs'  6th  Prayer. — If  the  jury  find  for  the  plaintiffs 
on  the  second  issue,  then,  their  answer  to  the  fifth  issue  must 
be  "All  parts.''     (Granted.) 

Plaintiffs'  6th  Prayer. — If  the  jury  find  that  before  the 
paper-writing,  offered  in  evidence  and  purporting  to  be  the 
last  will  and  testament  of  Lucy  B.  Townsend,  and  dated  the 
twenty-eixth  day  of  February,  1912,  was  executed  by  the 
said  Lucy  B.' Townsend,  she  read  said  paper-writing;  and 
if  they  further  find  that  at  the  time  of  the  execution  of  said 
paper-writing,  she  was  capable  of  understanding  the  business 
in  which  she  was  engaged  and  of  executing  a  valid  deed  or 
contract,  then,  the  l^al  presumption  is  that  she  knew  and 
understood  the  contents  of  said  paper-writing;  but  the  jury 
are  farther  instructed  that  this  presumption  is  not  conclu- 
sive, but  may  be  rebutted;  and  the  defendants  are  bound 
under  the  fourth  issue  to  satisfy  the  jury  that  Lucy  B.  Town- 
send  tmderstood  the  contents  of  said  paper-writing;  and  un- 
less the  jury  are  so  satisfied,  the  verdict  must  be  for  the  plain- 
tiffs on  the  fourth  issue,  and  their  answer  thereto  must  be 
"ITo."     (Refused.) 

Plaintiffs'  7th  Prayer. — The  Court  instructs  the  jury  that 
it  was  necessary  for  Lucy  B.  Townsend  to  know  and  imder- 
stand  the  actual  contents  of  the  fourteenth  item  or  residuary 
clause  of  the  paper-writing  offered  in  evidence,  and  purport- 
ing to  be  the  last  will  and  testament  of  Lucy  B.  Townsend, 
dated  the  twenty-sixth  day  of  February',  1912;  and  if  they 
find  that  before  the  said  paper-writing  was  executed  by  her, 
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she  read  said  paper-writing,  including  the  said  fourteenth 
item  or  clause;  and  if  they  further  find  that  at  the  time  of 
executing  said  paper- writing,  she  was  capaWe  of  under- 
standing the  business  in  which  she  was  engaged  and  of  exe- 
cuting a  valid  deed  or  contract,  then  the  l^al  presumption 
is  that  she  knew  and  understood  the  contents  of  said  paper- 
writing,  including  said  clause  or  item;  but  the  jury  are  fur- 
ther instructed  that  this  presumption  is  not  conclusive,  but 
may  be  rebutted ;  and  the  defendanits  are  bound  to  satisfy  the 
jury  tiiat  Lucy  B.  Townsend  understood  the  contents  of  said 
item  or  clause;  and  unless  the  jury-are  so  satisfied  that  she 
did  understand  the  contents  of  said  fourteenth  item  or  clause, 
their  answer  to  the  fifth  issue  should  be  "Fourteenth  Item." 
even  thou^  they  may  find  for  the  def^idants  on  the  second 
issue,  and  even  though  they  may  further  find  that  Lucy  B. 
Townsend  knew  and  understood  the  remaining  contents  of 
said  paper-writing.     {Refused.) 

Plaintiffs'  8th  Prayer. — The  Court  instructs  the  jury  that 
it  was  necessary  for  Lucy  B.  Townsend  to  know  and  under- 
stand the  actual  contents  of  the  fourteenth  item  or  residuary 
clause  of  the  paper-writing  offered  in  evidence  and  purport^ 
ing  to  be  the  last  will  and  testament  of  Lucy  B.  Townsend, 
dated  .the  twenty-sixth  day  of  February,  1912 ;  and  if  they 
find  thaft,  before  the  said  paper-writing  was  executed  by  her, 
she  read  said  paper^writing,  including  the  said  fourteenth 
item  or  clause ;  and  if  they  further  find  that,  at  the  time  of 
executing  said  paper-writing,  she  was  capable  of  understand- 
ing the  business  in  which  she  was  engaged,  and  of  executing 
a  valid  deed  or  contract,  then,  the  legal  presimiption  is,  that 
she  knew  and  understood  the  contents  of  said  paper-writing, 
including  the  said  clause  or  item ;  but  the  jury  are  further 
instructed  that  this  presumption  is  not  conclusive,  but  may 
be  rebutted ;  and  if  the  jury  find  that  said  Lucy  Bv  Town- 
send  instructed  Mr.  George  R.  Willis,  the  draftsman  of  said 
paper-writing,  that  she  wished  the  rest  and  residue  of  her 
estate,  mentioned  in  the  fourteenth  item  of  said  paper-writ- 
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inft  to  go  to  her  nieces  and  nephews;  and  if  they  further 
find  that,  not  having  any  nieces  and  nephews,  by  these  words 
she  meant  some  other  persons,  and  that  in  reading  said  four- 
teenth item,  ^e  failed  to  know  and  understand  that  said  item 
did  not  give  said  rest  and  residue  to  the  persons  for  whom 
she  intended  it;  then,  the  jury  are  instructed  that  she  did  not 
know  and  understand  said  fourteenth  item;  and  their  answer 
to  the  fifth  issue  must  be  "Fourteenth  Item,''  even  though 
they  may  find  for  the  defendants  on  the  second  issue,  and 
even  though  they  may  further  find  that  Lucy  B.  Townsend 
knew  and  understood  the  remaining  contents  of  said  paper- 
writing.     (Refused.) 

Plaintiffs'  9th  Prayer. — The  jury  are  instructed,  at  the 
request  of  the  plaintiffs,  that  if  they  shall  find  from  the  evi- 
dence in  this  case  that  all  parts  of  the  paper-writing  offered 
in  evidence,  dated  the  twenty-sixth  day  of  February,  in  the 
year  nineteai  hundred  and  twelve,  and  purporting  to  be  the 
last  will  and  testament  of  Lucy  B.  Townsend,  \yere  read  by 
the  said  Lucy  B.  Townsend  at  a  time  when  she  was  pos- 
sessed of  sufficient  capacity  to  execute  a  valid  deed  or  con- 
tract, and  that  said  paper-writing  was  then  signed  by  the 
said  Lucy  B.  Townsend  in  the  presence  of  three  witnesses, 
then  the  presumption  of  law  is  that  the  contents  of  said  paper- 
writing,  and  all  parts  thereof,  were  known  tow  and  understood 
by  the  said  Lucy  B.  Townsend,  and  that  it  was  not  necessary 
that  the  said  Lucy  B.  Townsend  should  have  understood  the 
legal  operation  and  effect  of  said  paper-writing  or  any  part 
thereof. 

But  the  jury  are  further  instructed,  that  this  presumption 
may  be  rebutted,  and  if  the  jury  shall  find  from  all  the  evi- 
dence in  the  case,  that  the  contents  of  the  fourteenth  item  or 
residuary  clause  of  her  alleged  will  were  in  fact  unknown  to 
the  said  Lucy  B.  Townsend  when  she  executed  said  paper- 
writing;  then  the  answer  of  the  jury  to  the  fourth  issue  shall 
be  "Unknown  in  part,"  and  their  answer  to  the  fifth  issue 
«hall  be  "Fourteenth  Item."    (Refused.) 
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Plaintiffs*  10th  Prayer. — ^That  according  to  the  undisputed 
evidence  in  this  case,  Lucy  B.  Townsend,  at  the  time  of  the 
execution  of  the  paper-writing,  dated  the  twenty-eixth  day 
of  February,  1912,  and  purporting  to  be  her  last  will  and 
testament,  did  not  know  and  understand  the  contents  of  the 
fourteenth  item  or  residuary  clause  of  said  paper-writing; 
and  the  jury  must  so  find  in  answer  to  the  fifth  issue.  {Re- 
fused.) 


Defendants'  1st  Prayer. — The  Court  instructs  the  jury  at 
the  request  of  the  defendants :  That  there  is  no  evidence  in 
this  case  legally  sufiicient  to  show  that  Lucy  B.  Townsend, 
at  the  time  of  the  execution  of  the  will  in  controversy,  was  of 
unsound  mind  and  incapable  of  executing  a  valid  deed  or  an 
ordinary  contract  And  the  answer  of  the  jury  to  the  second 
issue  should  be  "Yes."    (Refused.) 

Defendants'  2nd  Prayer. — The  Court  instructs  the  jury 
at  the  request  of  the  defendants:  That  there  is  no  evidence 
in  this  case  legally  sufficient  to  sustain  a  verdict  for  the  plain- 
tiffs on  the  fourth  and  fifth  issues.  And  the  answer  of  the 
jury  to  the  fourth  issue  should  be  ^' Yes" ;  and  the  answer  to 
the  fifth  issue  should  be  "No  parte."     {Refused.) 

Defendants'  3rd  Prayer. — The  Court  instructs  the  jury 
at  the  request  of  the  defendants : 

(1)  That  legal  capacity  to  make  a  valid  will  is  the  degree 
of  intelligence  sufficient  to  make  a  valid  deed  or  an  ordinary 
contract 

(2)  The  question  whether  the  bodily  diseases  of  Lucy  B. 
Townsend  and  the  opiates  administered  to  her  had  deprived 
her  of  sufficient  intelligence  to  make  a  valid  will,  as  above 
defined,  must  be  determined  by  the  external  acts  and  appear- 
ances and  the  speech  and  conduct  of  the  said  Lucy  B.  Town- 
send  during  the  entire  testamentary  transaction. 

(8)  And  if  the  jury  shall  find  that  the  said  Lucy  B.  Town- 
send  had  sufficient  intelligence,  as  above  defined,  then  their 
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answer  to  the  second  issue  must  be,  Yes ; — even  although  the 
jury  shall  further  find  that  the  residuary  clause  of  the  will 
fails  to  carry  out  her  intention  with  regard  to  the  residue  of 
her  estate.     (Grwnied.) 

Defendants'  Jfth  Prayer. — The  Court  instructs  the  jury  at 
the  request  of  the  defendants: 

(1)  The  jury  cannot  infer  mental  incapacity  merely  and 
alone  from  the  failure  of  Lucy  B.  Townsend,  while  she  was 
reading  the  will  in  controversy,  to  discover  that  the  l^al 
effect  of  the  language  used  in  the  residuary  clause  was  to  give 
the  residue  of  her  estate  to  persons  to  whom  she  did  not 
intend  V  it  to  go. 

(2)  And  unless  the  jury  shall  find  from  the  facts  in  this 
case,  other  than  such  mistake  in  said  residuary  clause,  some 
evidence  satisfying  them  that  the  said  Lucy  B.  Townsend,  at 
the  time  of  the  execution  of  said  will,  was  of  unsound  mind 
and  not  capable  of  making  a  valid  deed  or  an  ordinary  con- 
tract,— then  the  answer  to  the  second  issue  should  be,  Yes; 
the  answer  to  the  fourth  issue  should  be.  Yes ;  and  the  answer 
to  the  fifth  issue  should  be,  No  parts.     (Granted.) 

Defendants^  5th  Prayer. — The  Court  instructs  the  jury  at 
the  request  of  the  defendants : 

(1)  That  in  answering  the  fourth  and  the  fifth  issues,  the 
jury  must  determine:  Whether  Lucy  B.  Townsend  knew  and 
understood  what  the  contents  of  her  will  were,  and  not: 
Whether  she  understood  the  legal  operation  and  effect  of  all 
or  any  part  of  the  language  used. 

(2)  And  if  the  jury  shall  find  that  the  said  Lucy  B.  Town- 
send,  at  the  time  of  the  execution  of  the  will  in  controversy, 
was  possessed  of  sufficient  intelligence  to  make  a  valid  deed  or 
an  ordinary  contract;  and  shall  further  find  that  she  read 
aloud  the  whole  of  her  will, — then  knowledge  and  under- 
standing of  its  contents  must,  under  the  facts  of  this  case,  be 
conclusively  presumed.  And  the  answer  of  the  jury  to  the 
fourth  issue  should  be.  Yes ;  and  the  answer  to  the  fifth  issue 
should  be,  No  parts.     (Granted.) 
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Defendants'  3rd  Prayer  (As  Modified  by  the  Court). — 
The  Court  instructs  the  jury  at  the  request  of  the  defendants : 

(1)  That  legal  capacity  to  make  a  valid  will  is  the  degree 
of  intelligence  suffipient  to  make  a  valid  deed  or  an  ordinary 
contract 

(2)  The  question  whether  the  bodily  diseases  of  Lucy  B. 
Townsend  and  the  opiates  administered  to  her  had  deprived 
her  of  sufficient  intelligence  to  make  a  valid  wiU,  as  above 
defined,  must  be  determined  by  the  external  acts  and  appear- 
ances and  the  speech  and  conduct  of  the  said  Lucy  B.  Town- 
send  during  the  entire  testamentary  transaction,  in  connec- 
tion with  testimony  as  to  her  condition. 

(3)  And  if  the  jury  shall  find  that  the  said  Lucy  B.  Town- 
send  had  sufficient  intelligence,  as  abo^^e  defined,  then  their 
answer  to  the  second  issue  must  be,  Yes; — even  although 
the  jury  shall  further  find  that  the  residuary  clause  of  the 
will  fails  to  carry  out  her  intention  with  r^ard  to  the  resi- 
due of  her  estate.     (Orcmted  as  Modified.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
BuBKE,  Thomas,  Pattison,  Ueneb,  Stockbridge  and  Con- 
stable, JJ. 

Robert  Biggs  and  Charles  F.  Harley  (with  whom  was  C. 
Arthur  Eby  on  the  brief),  for  the  appellants. 

Joseph  C.  France  (with  whom  was  George  R.  Willis  on 
the  brief),  for  the  appellees. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

On  the  26th  day  of  February,  1912,  Lucy  B.  Townsend 
executed  a  paper  writing  purporting  to  be  her  last  will  and 
testament,  which  was  admitted  to  probate  by  the  Orphans' 
Court  of  Baltimore  City.  This  paper,  which  we  shall  denom- 
inate in  this  opinion,  her  will,  contained  fourteen  items.  It 
appointed   Samuel   Clinton   Townsend  and  William    Stone 
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Townsend  executory  and  letters  testamentary  were  issued  to 
them. 

The  first  eleven  items  of  the  will  contained  pecuniary 
bequests  to  certain  named  persons.  By  the  twelfth  item  she 
bequeathed  to  her  sister,  Anna  Grace  Lyon,  all  her  jewelry, 
clothing,  furniture,  pictures,  books  and  silverware,  if  ske 
should  be  living  at  the  time  of  the  testatrix's  death ;  if,  how- 
ever,  she  should  be  dead  at  that  time,  the  same  should  con- 
stitute a  part  of  the  rest  and  residue  of  the  estate.  By 
this  item  she  also  bequeathed  to  her  said  sister  the  rents, 
issues  and  profits  on  the  sum  of  fifty  thousand  dollars,  which 
she  directed  to  be  set  aside  for  the  use  of  her  sister  for  life, 
and  after  her  death  to  be  and  become  a  part  of  the  residue 
of  the  estate.  By  the  thirteenth  item  the  rents  and  profits 
of  a  like  sum  were  directed  to  be  paid  to  her  brother,  John 
Lyttleton  Lyon,  for  life,  and  at  his  death  said  sums  should 
fall  into  and  become  a  part  of  the  residuary  estate.  The 
fourteenth  item,  which  deals  with  the  r^iduary  estate,  is  here 
transcribed : 

"Item  XIV.  All  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed,  including  the  respective 
amounts  set  aside  for  the  use  of  my  brother  and  sister, 
for  life,  and  after  their  respective  deaths  unto  such 
persons  living  at  that  time  who  would,  under  the  laws 
of  Maryland,  inherit  real  estate  of  me  had  I  died  intes- 
tate." 

A  caveat  to  the  will  was  filed  by  John  L.  Lyon  and  Anna 
Grace  Lyon,  the  only  surviving  brother  and  sister  of  the 
testatrix,  and  thereupon  the  Orphans'  Court  of  Baltimore 
City  transmitted  certain  issues  to  the  Baltimore  City  Court 
for  trial.  The  case  was  tried  three  times.  Twice  the  jury 
were  unable  to  agree.  Upon  the  third  trial  a  jury  in  the 
Superior  Court  of  Baltimore  City,  to  which  the  case  had  been 
removed,  rendered  a  verdict  sustaining  the  will.  The  appeal 
before  us  is  taken  by  the  caveators  from  the  ruling  of  the 
Court  made  during  the  progress  of  the  trial. 
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The  first  and  third  issues  were  withdrawn  by  consent,  and 
the  case  was  tried  upon  the  following  issues: 

2.  Was  the  paper  writing,  dated  the  26th  day  of  Febru- 
ary, in  the  year  nineteen  hundred  and  twelve,  and  purport- 
ing to  be  the  last  will  and  testament  of  said  Lucy  B.  Town- 
send,  executed  by  her  when  she  was  of  sound  and  disposing 
mind,  and  capable  of  executing  a  valid  deed  or  contract  ? 

4,  Were  the  contents  of  the  paper  writing,  dated  the  26th 
day  of  February,  in  the  year  nineteen  hundred  and  twelve, 
purporting  to  be  the  last  will  and  testament  of  Lucy  B.  Town- 
send,  read  to  or  by  her,  or  known  or  understood  by  her  at  or 
before  the  time  of  the  allied  execution  thereof  ? 

5.  What  parts,  if  any,  of  the  said  paper  writing  were 
unknown  to,  or  misunderstood  by,  the  said  Lucy  B.  Town- 
send,  at  the  time  of  the  alleged  execution  thereof? 

The  modal  execution  of  the  will  was  admitted  by  the 
caveators  at  the  trial,  and  the  caveatees  were  relieved  of  the 
necessity  of  proving  the  same.  At  the  conclusion  of  the 
whole  case  the  defendants  submitted  two  prayers  by  which 
the  Court  was  asked  to  direct  a  verdict  for  the  defendants: 
First,  because  there  was  no  legally  sufficient  evidence  in  the 
case  to  show  that  at  the  time  of  the  execution  of  the  will  the 
testatrix  was  of  unsound  mind  and  incapable  of  executing  a 
valid  deed  or  an  ordinary  contract;  and,  secondly,  because 
the  evidence  was  legally  insufficient  to  sustain  a  verdict  on 
the  fourth  and  fifth  issues.  These  prayers  were  rejected. 
The  evidence  offered  by  the  plaintiff,  if  believed  by  the  jury 
(and  it  was  the  sole  tribunal  to  pass  upon  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses),  was  legally 
sufficient  to  have  carried  the  case  to  the  jury  upon  each  issue 
submitted. 

The  mental  capacity  required  by  the  law  for  the  making  of 
a  will,  and  the  character  and  scope  of  the  evidence  which 
may  be  resorted  to  upon  the  issue  of  testamentary  capacity 
have  been  the  subject  of  many  adjudications  of  this  Court 
and  elsewhere.  The  law  is  so  definitely  settled  upon  these 
subjects  that  a  brief  quotation  from  two  cases  will  be  suffi- 
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cient  in  the  consideratiaii  of  the  questions  raised  under  the 
second  issua 

In  Davis  v.  Calvert  et  dl.,  6  G.  &  J.  269,  it  was  said: 
"The  written  law  of  this  State  furnishes  the  rule,  by  which 
the  capacity  of  a  testator  is  to  be  measured ;  and  the  inquiry 
must  always  be,  whether  at  the  time  of  executing  or  acknowl- 
edging the  will  or  testament,  he  was  capable  of  executing  a 
valid  deed  or  contract;  that  is  here,  the  standard  by  which 
the  mental  capacity  of  a  testator  is  to  be  ascertained,  and  no 
inferior  grade  of  intellect  will  suffice.    That  state  of  mental 
capacity  is  to  be  determined  by  the  condition  of  the  tes- 
tator's mind,  at  the  time  of  his  executing  or  acknowledging 
the  will  or  testament.     For,  notwithstanding  his  incapacity 
at  a  prior  or  subsequent  time  should  be  proved,  it  does  not 
necessarily  follow  that  he  was  incompetent  when  the  will  or 
t^tament  was  made,  as  his  incapacity  before  or  after  that 
time  might  have  been  the  effect  of  a  temporary  cause.    But 
for  the  purpose  of  shedding  light  upon  the  state  of  his  mind, 
at  the  time  the  will  or  testament  was  made,  evidence  of  his 
condition,  and  of  his  bodily  imbecility,  both  before  and  after 
that  period  may  be  produced.    And  the  jury  may,  upon  the 
whole  evidence,  infer  incompetency  at  the  time  of  executing 
or  acknowledging  the  will  or  testament,  according  to  the 
character  and  cause  of  the  entire  incapacity  proved;  which 
may  be  established  by  proof  of  the  conversations  or  actions, 
or  declarations  of  the  testator  inconsistent  vdth  sanity,  or  of 
all  of  them  taken  together.     The  general  maxim  is,  semel 
furibvmdus  semper  furibundus  praesumitur.     It  is  not  of 
itself  sufficient  to  avoid  a  will  or  a  testament,  that  ita  dis- 
positions are  imprudent,  and  not  to  be  accounted  for.    But 
a  will  or  testament  may,  by  its  provisions,  furnish  intrinsic 
evidence,  involving  it  in  suspicion,  and  tending  to  show  the 
incapacity  of  the  testator  to  make  a  disposition  of  his  estate, 
with  judgment  and  understanding,  in  reference  to  the  amount 
and  situation  of  his  property,  and  the  relative  claims  of  the 
different  persons  who  should  have  been  the  object  of  his 
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bounty — such  as  a  disposition  of  his  whole  estate,  to  the 
exclusion  of  near  and  dear  relations^  having  the  strongest 
natural  claim  upon  his  affections;  a  wife  and  children  for 
instance,  or  other  near  relations,  without  any  apparent  or 
known  cause,  which  alone  would  be  a  suspicious  circum- 
stance, although  not  furnishing  per  ae  sufficient  grounds  for 
setting  aside  the  instruments" 

Judge  Schmuckeb,  in  Davis  v.  Denny,  94  Md.  390,  said: 
"This  Court  has  frequently  been  called  upon  to  define  the 
testamentary  capacity  which  a  testator  is  required  to  possess 
in  order  to  make  a  will.  Its  decisions  upon  that  subject  have 
uniformly  held,  with  slightly  varying  forms  of  expression, 
that  such  capacity  consists  in  the  possession  by  the  testator 
at  the  time  of  making  his  will  of  a  full  understanding  of  the 
nature  of  the  business  in  which  he  is  engaged ;  a  recollection 
of  the  property  of  which  he  intends  to  dispose  and  the  per- 
sons to  whom  he  means  to  give  it ;  and  also  an  understanding 
of  the  manner  in  which  he  in  fact  disposes  of  it,  and  of  the 
relative  claim  of  the  different  persons  who  are  or  should  be 
the  object  of  his  bounty.  Davis  v.  Calvert,  5  G.  &  J.  801 ; 
Colvin  V.  Wwrford,  20  Md.  367,  388 ;  Higgvns  v.  Carlton,  28 
Md.  125 ;  McElmee  v.  Ferguson,  43  Md.  479 ;  Brown  \\ 
Ward,  53  Md.  382. 

"Sanity  and  mental  capacity  are  presumed  by  the  law  to 
exisjt  in  reference  to  making  wills  as  well  as  to  other  trans- 
actions, and  the  burden  of  proof  is  upon  those  who  alleged 
their  non-existencet  Brown  v.  Ward,  supra;  Higgins  v.  Carl- 
ton, supra;  Tyson  v.  Tyson,  37  Md.  582." 

A  brief  statement  of  the  more  important  and  essential 
parts  of  the  evidence  produced  by  the  appellants  will  now  be 
made.  It  is  not,  however,  the  province  of  this  Court  to  deter- 
mine whether  the  testatrix  possessed  the  required  capacity, 
as  defined  in  the  cases  cited,  to  make  a  valid  will ;  but  whether 
the  jury  might  have  reasonably  concluded  from  the  evidence 
offered  by  the  plaintiff  that  she  was  mentally  incompetent  to 
do  so. 
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We  state  the  question  in  this  way  for  the  reason  that  it  was 
earnestly  contended  by  the  counsel  for  the  appellees  that  the 
Court  ought  not  to  reverse  the  case  for  any  errors  that  might 
be  found  in  the  exceptions,  because  there  was  no  legally  suffi- 
cient evidence  in  the  ease  to  support  a  finding  for  the  plain- 
tiifs  upon  any  of  the  issues,  and,  therefore,  whatever  the 
error  the  Court  may  have  committed  in  its  rulings,  was  not 
reversible  error. 

The  testatrix  in  1889,  being  then  Miss  Lucy  B.  Lyon  of 
Richmond,  Virginia,  and  about  thirty-four  years  of  age,  mar- 
ried Samuel  Townsend  of  Baltimore,  who  was  much  her 
senior,  and  who  died  in  1904.  Notwithstanding  the  great 
disparity  in  their  ages,  tiieir  married  life  appears  to  have 
been  a  happy  one.  Mrs.  Townsend  survived  her  husband 
about  eight  years,  and  died  in  the  Hospital  for  Women  of 
Maryland,  in  the  City  of  Baltimore,  a  few  days  after  a  surgi- 
cal operation  had  been  performed  upon  her  for  appendicitis. 

This  operation  was  performed  between  the  hours  of  twelve 
and  one  o'clock  on  February  26th,  1912.  The  will  in  con- 
troversy was  executed  in  the  anesthesia  room  of  the  hospital 
a  short  time  before  the  operation  was  performed.  This  room 
adjoins  the  operating  room,  and  at  the  time  Mrs.  Townsend 
signed  the  will  she  was  sitting  upon  what  is  called  a  "car- 
rier,"— a  conveyMice  used  to  transport  patients  into  the  oper- 
ating room.  Mrs.  Townsend  had  been  taken  to  the  hospital 
on  the  previous  night,  Sunday,  February  25th,  from  the 
house  of  Mrs.  Smyser.  Mrs.  Townsend  never  had  any  chil- 
dren, and  at  the  time  of  her  death  there  were  no  lineal  de- 
scendants of  her  husband  living.  The  testatrix  was  the  third 
wife  of  Samuel  Townsendi.  By  a  former  marriage  he  had 
issue,  and  at  the  time  of  his  death  he  left  surviving  him  one 
grandchild, — the  only  son  of  a  pre-deceased  son.  This  grand- 
son was  dead  at  the  date  of  the  will.  There  were  certain 
nephews  and  nieces  of  Samuel  Townsend  living  in  Baltimore, 
and  the  relations  between  them  and  the  testatrix  appear  to 
have  been  of  a  uniformly  cordial  and  friendly  character. 

VOL.  124  12  ' 
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She  spoke  of  them  at  times  as  her  nephews  and  nieces,  and 
they  addressed  her  as  aunt 

At  the  time  of  her  death,  Mrs.  Townsend's  only  surviving 
brother  and  sister  were  the  caveators.  The  sister  was  im- 
married.  The  brother  was  married,  but  had  no  issue.  She 
had  no  nephews  and  nieces  of  her  own  blood.  On  her  mother^s 
side  she  had  some  first  cousins  and  one  aunt  living.  On  her 
father's  side  there  were  some  first,  second  and  third  cousins 
living  in  Pittsburgh,  who  appear  to  be  people  of  wealth  and 
social  importance.  There  was  no  intimacy  between  them  and 
her.  They  met  occasionally,  but  did  not  correspond,  and 
really  knew  very  little  about  each  other. 

Mrs.  Townsend's  father  died  when  she  was  a  young  girl, 
leaving  a  widow  and  five  children  surviving:  George,  John, 
Lucy  B.  (Mrs.  Townsend),  Grace  and  Harry.  They  appear 
to  have  been  in  poor  financial  circumstances,  and  the  burden 
of  supporting  the  family  devolved  upon  John  and  George. 
These  two  brothers  supported  Mrs.  Townsend  up  to  the  time 
of  her  marriage,  and  the  relations  between  her  and  them 
were  close  and  aflFectionate. 

Mrs.  Dickinson,  the  aunt  of  Mrs.  Townsend,  testified  that 
Mrs.  Townsend  was  very  fond  of  her  brother  John ;  that  she 
admired  him  and  he  used  to  write  her  the  most  beautiful  let- 
ters ;  that  she  thought  him  a  man  with  a  high  sense  of  honor ; 
a  man  of  great  capacity,  and  a  man  that  anyone  could  love 
and  depend  on,  and  that  he  was  a  good,  consistent  Christian ; 
that  John  commenced  to  participaite  in  the  care  of  the  family 
upon  the  death  of  his  father,  which  occurred  when  he  was 
but  eleven  years  of  age ;  that  he  left  home  and  went  to  Pitts- 
burgh where  he  was  successful  and  continued  to  assist  in  the 
support  of  the  family. 

Mrs.  Townsend,  at  the  time  of  her  marriage  was  described 
as  ^a  very  intelligent  woman,  a  very  sensible  woman,  a  woman 
that  was  not  easily  influenced ;  she  was  well  sustained  and  a 
person  who  had  a  great  deal  of  executive  ability,  and  was 
competent  to  do  anything  that  was  to  be  done."    She  lived  at 
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home  until  her  marriage.  She  was  the  ddest  daughter,  and 
took  charge  of  the  house  when  her  mother  was  in  bad  health. 
Shortly  after  thei  death  of  her  husband  in  1904,  it  is  shown 
by  the  evidence  of  the  caveators  that  her  health  begaa  to  fail, 
and  that  after  the  death  of  her  brother  Harry,  who  died  in 
1909,  she  "began  to  go  back  very  materially,  both  mentally 
and  physically."  Her  brother  George  died  in  1911.  She  was 
very  much  attached  to  her  brothers,  and  their  deaths  were  a 
grea,t  shock  to  her.  The  death  of  her  brother  Harry  appears 
to  have  greatly  affected  her  nervous  system.  She  developed 
serious  Bright's  disease.  We  quote  from  the  testimony  of 
Mrs.  Dickinson,  as  it  appears  in  the  record :  "Mrs.  Townsend 
wad  greatly  disappointed  by  Harry's  death;  she  bought  a 
place  thinking  she  would  have  her  brother  to  live  there  with 
her,  but  as  he  died  she  felt  that  she  had  no  one  and  she 
would  have  to  go  through  life  alone,  and  witness  thought  it 
affected  her  health  very  materially,  both  physically  and  men- 
tally, because  she  never  got  any  better  but  ,grew  worse  and 
worse  every  year.  Witness  also  said  she  was  very  capricious 
at  times,  but  witness  thought  she  was  perfectly  able  and  com- 
petent to  attend  to  her  affairs,  for  she  never  called  upon  any 
one  to  assist  her  in  that;  that  she  was  always  anticipating 
evil ;  that  she  thought  something  dreadful  was  going  to  hap- 
pen every  day  and  that  seemed  to  be  on  her  mind  all  the  time. 
She  could  not  sleep  at  nights;  die  said  if  she  opened  her  eyes 
at  night  she  would  always  see  her  deceased  brother  sitting 
there  in  the  comer  looking  at  her.  She  said  she  could  not 
sleep;  that  rats  were  running  over  her  all  night  and  that 
spooks  were  walking  around  her  bed;  she  seemed  to  ha/ve 
hallucinations  to  a  great  degree.  Witness  drove  with  her 
every  day,  and  she  would  go  to  sleep  just  as  soon  as  they 
entered  the  surrey  and  sleep  all  the  time  until  they  got  home ; 
it  was  impossible  to  keep  her  awake." 

Claude  M.  Dean,  testifying  to  a  conversation  he  had  with 
Mra  Tovmsend  in  June,  1911,  inmiediately  following  the 
death  of  her  brother  Gteorge,  said  that  during  the  talk :  "She 
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fell  off  in  a  kind  of  a  stupor,  or  kind  of  semi-consciousness,  and 
remained  that  way  possibly  a  second  or  two,  and  that  other 
times  possibly  a  minute  or  two,  while  aa  she  came  too  she 
started  to  tell  the  same  thing  over  agaiu,  and  when  she  started 
to  tell  it  the  third  time  I  began  to  take  notice  and  I  found 
that  when  she  got  through  she  told  the  same  thing  over  six 
different  times  *  *  *  she  repeated  herself  so  often,  over  and 
over  again,  during  the  conversation ;  she  would  kind  of  fall 
off  in  a  sleep,  stupor,  or  appearing  to  be  asleep  for  a  second 
or  two,  sometimes  lasting  longer,  possibly  a  minute  or  two/' 

Mrs.  Mary  B.  Todd,  testified  that  she  visited  Mrs.  Town- 
send  in  August,  1911,  and  went  driving  with  her  frequently ; 
that  "Mrs.  Towsend  would  nearly  always  drop  off  asleep  dur- 
ing the  drive;  she  seemed  very  drowsy  and  slow  and  not 
very  active;  she  was  always  willing  and  anxious  to  go,  but 
seemed  to  go  beyond  her  strength  always;  witness  noticed 
how  slowly  she  c^me  and  went  up  and  down  the  steps  of  her 
house.  She  asked  witness  to  look  at  her  limbs  and  she  saw 
great  big  purple  spots  on  them.  During  this  same  visit  wit- 
ness observed  that  she  would  constantly  repeat  herself;  she 
seemed  to  forget  that  she  had  told  things  and  would  tell  them 
over."  Mrs.  Todd  saw  Mrs.  Townsend  in  October,  1911. 
She  testified  that  at  that  time  Mrs.  Townsend  looked  so 
wretched  that  she  would  not  have  been  surprised  at  her  death, 
and  was  thoroughly  alarmed  at  her  condition.  She  saw  her 
again  in  November,  1911,  and  said  that  "she  seemed  to  wit- 
ness to  be  gradually  growing  worse  each  time  witness  saw 
her,  and  she  seemed  less  alert,  less  cheerful,  less  mentally 
active,  or  physically  and  mentally." 

Mrs.  Sarah  J.  Lyon,  the  wife  of  John  L.  Lyon,  one  of  the 
caveators,  testified  that  in  October,  1911,  Mrs.  Townsend 
visited  her  at  her  home  in  New  York  City.  She  said  that 
Mrs.  Townsend  looked  so  bad  that  witness  would  not  have 
been  surprised  if  she  had  died  any  minute.  She  was  all 
swollen  under  the  eyes  and  she  did  not  seem  to  realize  what 
phe  was  doing  half  the  time.     She  went  with  witness  to  the 


Digitized  by 


Google 


LYON  vs.  TOWNSEND.  181 

^(J  1  Opinion  of  the  Court 

theatre  four  times  inside  of  forty-eight  hours,  and  during  the 
intermissions  she  would  sleep,  sleep  all  the  time.  Then  she 
WDuld  wake  up  and  hold  the  program  and  seemed  to  know 
what  was  going  on  at  that  time ;  the  next  day  she  would  say 
to  witness,  'Why  Jane,  what  was  all  that  about  last  night, 
T  don't  remember  a  thing  about  it'  Witness  would  say  so 
and  so,  and  she  would  say  she  did  not  know  it" 

In  February,  1912,  Mrs.  Townsend  was  in  Baltimore  stop- 
ping at  the  home  of  Mrs.  Smyser.  She  was  taken  ill  there, 
and  Doctor  Robert  T.  Wilson,  a  physician  and  surgeon  who 
had  previously  been  her  attending  physician,  was  called  to 
see  her.  He  considered  her  a  very  sick  woman,  and  tried  to 
induce  her  to  go  to  the  hospital,  but  she  would  not  consent 
to  do  so.  On  Sunday  night,  February  25th,  1912,  she  in- 
formed Doctor  Wilson  that  on  the  preceding  Thursday  she 
had  fallen  in  the  bath  room.  He  was  of  the  opinion  that  the 
fall  had  ruptured  the  appendix  sac  and  that  she  had  peri- 
tonitis. He  told  her  she  must  go  to  the  hospital.  We  quote 
from  his  testimony  as  it  appears  in  the  record;  "She  did 
not  want  to  go,  and  it  made  her  very  excited;  she  did  not 
want  to  go  but  witness  talked  to  her  about  her  ill  condition 
and  told  her  she  must  go.  She  then  made  up  her  mind  to  go. 
The  approaching  operation  made  her  more  apprehensive.  On 
the  26lii  she  was  just  as  ill  as  the  night  before.  She  was  so 
ill  that  witness  considered  an  operation  should  be  done  just 
the  first  moment  possible.  Witness  considered  her  then  to  be 
in  a  dying  condition,  and  it  was  lu^nt  an  operation  should 
be  done  to  give  her  the  only  chance  that  might  be  any  chance 
for  her." 

Doctor  Eobert  W.  B,  Mayo,  the  chief  resident  surgeon  of 
the  Woman's  Hospital^  testified  that  when  he  saw  Mrs.  Town- 
send  on  Sunday  night  she  was  rfn  extremely  ill  woman.  She 
was  quite  restless  and  anxious  and  apprehensive  because  of 
being  brought  to  the  hospital  and  because  of  the  pending 
operation ;  that  the  next  morning  she  was  just  the  reverse  of 
the  night  before.    "She  was  depressed  and  sleepy.    Of  course 
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when  spoken  to  she  would  awaken  and  answer  a  few  words 
and  lapse  into  a  period  of  sleepiness  again,  what  we  call  a 
semi-comatose  condition.''  He  further  said :  "The  operation 
was  performed  upon  the  abodmen  and  a  cut  or  incision  was 
made  through  the  abdominal  wall  down  to  this  lining  I  men- 
tioned, the  peritoneum,  and  as  soon  as  that  was  nicked  with 
the  knife,  the  puss  gushed  out  to  a  height  of  six  or  eight 
inches,  so  mtich  was  in  therew  and  it  was  under  pressure  and 
it  gushed  out  with  the  nick  in  the  lining,  the  membrane." 
The  operation  was  not  completed  because  of  Mrs.  Townsend's 
serious  condition,  but  drains  were  inserted  to  relieve  her  of 
the  puss.  She  had  uraemia  and  septicaemia, — ^both  blood 
poisoning, — the  first  caused  by  diseased  kidneys  and  the  sec- 
ond by  tiie  puss  in  the  abdomen.  The  immediate  cause  of  her 
death  was  uraemic  poisoning,  hastened  by  the  septicaemia 
and  the  shock  of  the  operation. 

It  was  admitted  that  a  dose  of  one-fourth  of  a  grain  of 
codeine  was  administered  to  Mrs.  Townsend  at  about  ten- 
thirty  P.  M.,  Sunday,  February  25th,  1912,  and  another  dose 
of  one-fourth  of  a  grain  of  codeine  was  administered  to  her 
about  nine-fifteen  A.  M.  on  Monday,  February  26th,  1912, 
and  a  dose  of  one-eighth  of  a  grain  of  morphine  and  one- 
150th  grain  of  atropin  was  administered  to  her  hypodermi- 
cally  about  twelve  o'clock  noon  on  Monday,  February  26th, 
1912. 

We  now  state  what  we  understand  to  be  the  substance  and 
effect  of  the  evidence  produced  by  the  plaintiffs  as  to  the  cir- 
cumstances attending  the  preparation  and  execution  of  the 
will: 

Twelve  o'clock  was  the  time  fixed  for  the  operation.  On 
the  morning  of  February  26tli.  1912,  Mr.  George  R.  Willis 
received  a  call  over  the  telepKone  from  William  S.  Townsend 
telling  him  that  Mrs.  Townsend  was  about  to  be  operated 
upon,  and  that  she  wished  to  make  some  changes  in  her  will. 
The  will  referred  to  was  one  which  had  been  prepared  in 
December,  1909,  after  the  death  of  Harry  Lyon.     It  was  in 
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the  poeseesion  of  Mr.  Willis.  The  pecuniary  bequests  in  this 
will,  with  three  exceptions,  were  identical  with  those  con- 
tained in  the  will  in  controversy.  By  the  will  of  1909  the 
whole  residuary  estate  was  given  equally  to  George,  John  and 
Anne  Grace  Lyon,  with  a  limitation  over  to  the  survivors  in 
the  event  of  the  death  of  either. 

Mr.  Willis  went  at  once  to  the  hospital,  and  saw  Mrs. 
Townsend  in  her  room,  and  was  with  her  not  longer  than 
fifteen  minutes, — possibly  not  that  long.  He  went  from  the 
hospital  to  his  oiBce  and  hurriedly  prepared  the  will  which 
was  taken  by  Mr.  Luther  M.  R.  Willis  to  the  hospital,  for 
execution.  Mr.  Gteorge  R.  Willis  testified  that  Mrs.  Town- 
send  told  him  she  wanted  the  residuum  of  her  estate  left  td 
her  nieces  and  nephews.  Testifying  as  to  his  visit  to  the 
hospital,  his  conversation  with  Mrs.  Townsend,  and  the  pre- 
paration of  the  will,  Mr.  Willis  said:  "I  remember  I  was 
very  busy  that  morning  and  received  a  telephone  message 
from  the  hospital,  sent  by  Mr.  William  S.  Townsend,  that 
Mrs.  Townsend  wanted  to  see  me,  and  that  she  was  going  to 
be  operated  on  that  morning  by  Doctor  Finney,  and  that  I 
should  hurry ;  I  got  up  there  as  fast  as  I  could ;  I  dropped 
everj'thing  I  was  doing  and  went  up ;  I  was  shown  into  her 
room  by  Doctor  Wilson ;  there  was  a  nurse  in  her  room,  but 
they  all  went  out,  and  ilrs.  Townsend  and  myself  were  alone 
in  that  room ;  she  was  lying  in  bed  and  told  me  that  they  were 
going  to  operate  on  her;  they  thought  it  best;  I  asked  her 
•who  advised  it,  and  she  said  Doctor  Finney ;  I  told  her  that 
she  ought  to  be  entirely  satisfied;  she  then  said  that  she 
wanted  to  make  an  alteration  in  her  will ;  my  recollection  is 
she  asked  me  where  the  will  was.  and  I  told  her  it  was  in  my 
strong  box ;  she  said  Maria  is  dead — that  was  Mr.  Townsend's 
grandson's  widow — I  want  to  eliminate,  I  want  to  take  out 
the  legacy  I  had  given  her,  and  T  want  to  give  a  legacy  to  a 
little  girl,  whose  name  I  had  not  heard  before;  I  took  the 
name  down  to  give  her  a  legacy — 
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"Q.  What  name  was  that?  A.  Bloom,  I  think  the  name 
of  Juanita  Bloom.  Q.  Did  you  know  how  to  spell  Juanita  ? 
A.  No ;  I  asked  her  how  to  spell  it  and  she  spelled  it  for  me, 
and  I  wrote  it  down  and  then  she  said  she  did  not  want  Grace 
to  have  but  the  income  on  $50,000 ;  and  she  did  not  want  her 
brother  John  to  have  any  more  than  the  income  on  $50,000  ; 
she  said  that  was  enough  for  them.  I  took  that  down ;  I  asked 
her,  Where  do  you  want  the  rest  to  go  ?  She  said,  I  want  ii 
to  go  to  my  nieces  and  nephews, — is  that  all  you  want? — she 
said,  yes. 

^*I  took  Mr.  Townsend's  automobile  at  the  hospital  and  hur- 
ried back  to  my  office  and  got  out  the  old  will  and  had  the 
first  page  of  it  copied,  because  the  l^acies  in  the  new  one 
were  the  same  as  in  the  old  one  with  the  exception  of  elimi- 
nating one  and  increasing  another  and  adding  another;  then 
I  dictated  as  rapidly  as  I  could  in  a  way  I  would  not  have 
dictated  it  had  1  had  the  time,  but  making  it  dear  and  cer- 
tain that  $50,000  out  of  her  fortune  was  set  aside  for  her 
brother  and  sister  respectively,  and  using  language  such  as 
T  have  used  in  wills  which  would,  in  my  judgment,  carry  it 
over  to  her  nieces  and  nephews  had  she  any ;  I  did  not  know 
that  she  had  no  nieces  and  nephews,  but  the  language  that  I 
employed  in  the  will  would  have  taken  it,  in  my  opinion,  to 
her  nieces  and  nephews  had  she  had  nieces  and  nephews.'' 

When  Mr.  Luther  Willis  visited  the  hospital  he  found  Mrs. 
Townsend  in  the  anesthesia  room  resting  upon  the  carrier 
referred  to.  The  dose  of  morphia  and  atropin,  above  men- 
tioned, had  been  administered  to  her  hypodermically  after 
Mr.  George  R.  Willis  had  left  the  hospital.  Doctor  Wilson, 
Miss  Keen,  a  nurse,  and  Doctor  Buckler  were  in  the  room 
when  Mr  Willis  entered.  He  handed  Mrs.  Townsend  the 
will,  and  asked  if  she  could  read  it,  or  whether  she  wanted 
him  to  read  it.  She  said  she  could  read  it.  She  sat  upon  the 
carrier,  asked  for  her  glasses  and  some  water,  and  began  to 
read  the  will  aloud.  When  she  came  to  the  bequest  to  Mrs. 
Smyser  she  stopped,  saying:   "I  thought  I  told  your  father, 
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I  intended  to  tell  him,  to  raise  that  the  same  as  Edith's.'* 
She  said,  ^TTou  know  Mrs.  Smvser  is  Edith's  and  Clint's 
sister  and  I  wanted  her  to  have  the  same  as  Edith  has."  That 
Doctor  Wilson  spoke  up  and  said  "We  can  change  that  and 
we  will  witness  it."  The  witness,  at  her  direction,  took  a 
pen  and  struck  out  the  $500  and  made  it  $1000." 

After  this  correction  had  been  made,  she  continued  reading 
the  will,  and  when  she  reached  the  residuary  clauses,  or  as 
Mr.  Luther  Willis  stated,  he  "supposes  half  way  dovm  the 
residuary  cUmse'*  an  incident  happened  which  plays  a  most 
important  part  in  this  case.  Doctor  Wilson,  after  testifying 
to  the  increase  made  in  the  bequest  of  Mrs.  Smyser,  testified 
as  follows: 

"Q.  Then  what  happened?  A.  Then  she  started  to  read 
again,  and  in  a  little  while  she  came  to  a  stop.  Q.  What 
part  of  the  will  was  that?  A.  Around  the  rest  and  residue; 
around  that  portion.  Q.  Around  the  rest  and  residue?  A. 
She  stopped.  Q.  Is  that  the  fourteenth  item,  the  rest  and 
residue  ?  A.  It  was  about  there.  Q.  What  happened  there  ? 
A.  It  was  very  quickly  after  her  reading  the  other ;  she  came 
very  qvicJely  to  this  part,  Q.  She  came  quickly  down  to  the 
rest  and  residue  ?  A.  Yes.  Q.  When  she  got  to  the  rest  and 
residue  what  happened?  A.  Just  at  that  time  she  stopped 
and  her  eyes  closed  and  she  went  backwards  into  a  semi- 
ixmscious  condition ;  it  did  not  last  long,  but  the  nurse  was 
behind  her.  Q.  What  nurse  was  that?  A.  Miss  Keen.  She 
was  behind  her;  so  she  supported  her;  as  I  say,  she  came  for- 
ward and  started  to  read  again.  Q.  How  did  she  read  ?  A, 
In  a  mechanical  way.  Q.  Go  ahead !  A.  She  kept  on  read- 
ing ;  her  voice,  I  think,  got  slower.  Q.  What  ?  A.  I  think 
her  voice  got  slower,  and  she  finished  reading,  and  then  she 
signed  her  name.  Q.  Was  anything  said  by  Mrs.  Townsend 
about  the  number  of  witnesses  ?  A,  She  said  in  Virginia  she 
thought  it  required  three  witnesses.  Q.  When  was  it  she 
said  that?  A.  When  she  got  to  the  end;  when  she  had  fin- 
ished reading  it" 


Digitized  by 


Google 


186  LYON  vs.  TOWNSEND. 

Opinion  of  the  Ck)urt.  [124 

Miss  Keen,  a  trained  nurse,  said  that  Mrs.  Townsend  to- 
wards the  last  fell  back  as  if  under  the  influence  of  morphia. 
"Well,  she  simply  just  fell  just  in  that  way  (illustrating) 
and  I  caught  her.  You  see  I  had  my  arms  around  her  and 
lifted  her  up  again  and  die  went  on  and  finished  reading  the 
will.  It  indicated  to  me  that  she  was  going  under  the  influ- 
ence of  morphia." 

Doctor  Wilson  and  Miss  Keen  were  subscribing  witnesses 
to  the  will,  and  each  testified  that  Mrs.  Townsend  at  the  time 
of  its  execution  was  not  competent  to  make  a  will,  and  both 
were  of  opinion  that  the  anodynes  which  had  been  admin- 
istered had  caused  the  incident  mentioned.  The  residuary 
clause  was  not  explained  to  her.  It  is  admitted  that  a  grave 
mistake  was  made,  and  it  is  evident  that  the  persons  who 
would  take  the  larger  portion  of  the  estate  under  that  clause 
are  not  the  one©  she  intended  to  have  it.  If  that  clause  be 
sustained  the  real  will  and  intention  of  Mrs.  Townsend  would 
be  thwarted. 

To  what  extent,  if  any,  the  mental  faculties  of  Mrs.  Town- 
send  were  affected  by  the  administration  of  the  drugs  men- 
ti<med  was  one  of  the  most  material  inquiries  in  the  case,  and 
we  do  not  see  why  the  offers  of  proof  embraced  in  the  first 
second  and  third  exceptions  were  excluded.  The  witness, 
Doctor  Mayo,  was  qualified  to  testify,  and  the  testimony 
sought  to  be  elicited  bore  upon  the  issue  of  mental  capacity, 
and  tended  to  support  the  evidence  of  Doctor  Wilson  and 
Miss  Keen  as  to  the  cause  of  the  incident  which  occurred  dur- 
ing the  execution  of  the  will.  While  we  would  not  reverse 
upon  the  first  exception,  because  the  evidence  objected  to  was 
in  substance  introduced  afterwards,  we  think  there  was 
serious  error  in  the  rulings  on  the  second  and  third  excep- 
tions. 

For  the  determination  of  the  legal  questions  which  arise 
upon  the  ruling  upon  the  prayers,  we  are  not  required  to 
review  the  evidence  produced  by  the  appellee.  Suffice  it  to 
say  that  upon  the  material  questions  involved — omental  capac- 
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ity  and  the  circumstances  attending  the  execution  of  the 
will — there  is  great  conflict,  but  with  that  we  have  nothing 
to  do.  It  is  not  the  office  of  this  Court  to  weigh  or  balance 
oonflieting  evidence.     That  is  exclusively  the  duty  of  the 

We  come  now  to  the  consideraticHi  of  the  rulmgs  of  the 
Court  on  the  prayers  submitted  by  each  party  at  the  close 
of  the  whole  case.  The  plaintiffs  offered  ten  prayers.  The 
second,  fourth  and  fifth  were  granted,  and  the  otherig  refused. 
The  plaintiffs'  first  and  third  prayers,  which  the  reporter  is 
requested  to  set  out  in  the  report  of  the  case,  were  upon  the 
subject  of  testatmentary  capacity.  They  announce  correct 
principles  of  law,  lay  down  the  proper  rules  for  the  guidance 
of  the  jury  in  considering  the  second  issue,  and  should  have 
been  granted.  The  sixth  prayer  related  to  knowledge  by  the 
testatrix  of  the  contents  of  the  whole  will,  and  the  seventh, 
eighth,  ninth  and  tenth  to  knowledge  of  the  contents  of  the 
fourteenth,  or  residuary  clause  of  the  will. 

Assuming  for  the  moment  that  the  question  of  the  knowl- 
edge of  the  contents  of  the  whole  will,  or  of  the  residuary 
clause  was  open,  imder  the  facts,  for  the  finding  of  the  jury, 
the  sixth,  seventh  and  eighth  prayers  were  defective,  under 
the  facts  and  circumstances  of  this  case,  in  shifting  the  burden 
of  proof  to  the  defendant.  The  presumption  of  knowledge 
of  the  contents  of  a  will  which  arises  from  due  execution 
and  the  reading  of  a  will  by  a  competent  testator  is  not  over- 
came by  the  mere  fact  that  this  presumption  may  be  rebutted. 
In  the  form  in  which  the  issue  was  submitted,  the  answer  of 
the  jury,  in  case  they  found  for  the  plaintiffs  on  the  fourth 
issue,  should  have  been :  *'Were  not  known  and  understood." 
The  eighth  prayer  required  the  jury  to  find  whether  the 
testatrix  "failed  to  know  and  understand  that  said  item  did 
not  give  said  rest  and  residue  to  the  persons  for  whom  she 
intended  it"  This  was  tantamoimt  to  requiring  the  jury  to 
find  whether  she  knew  the  legal  effect  and  operation  of  the 
words  used  in  the  fourteenth  clause,  and  in  this  respect  the 
prayer  was  also  defective.     It  was  said  in  Munnikuysen  v. 
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Magrawj  35  Md.  280,  that:  "If  she  knew  and  understood 
what  the  actual  contents  of  the  will  were,  that  would  be  suffi- 
cient, although  in  point  of  fact  she  may  have  had  some  erro- 
neous opinions  with  regard  to  their  l^al  effect  and  operation. 
Sane  persons  when  thej  express  themselves  in  writing  are 
presumed  to  mean  what  the  writing  imports,  and  it  would 
be  dangerous  and  in  plain  violation  of  the  Statute  of  Frauds 
to  allow  it  to  be  impeached  or  overthrown  by  evidence 
aliunde,  showing  that  they  meant  something  else,  or  did  not 
understand  its  true  import  and  operation." 

The  ninth  and  tenth  prayers,  upon  the  assumption  pre- 
viously made,  were  free  from  objection. 

The  defendants'  third  prayer^,  as  modified  by  the  Court, 
was  granted,  and  their  fourth  and  fifth  prayers  were  also 
granted.    These  prayers  are  here  inserted : 

Third  Prayer. — The  Court  instructs  the  jury  at  the  re- 
quest of  lie  defendants : 

(1)  That  legal  capacity  to  make  a  valid  will  is  the  degree 
of  intelligence  sufficient  to  make  a  valid  deed  or  an  ordinary 
contract 

(2)  The  question  whether  the  bodily  diseases  of  Lucy  B. 
Townsend  and  the  opiates  administered  to  her  had  deprived 
her  of  sufficient  intelligence  to  make  a  valid  will,  as  above 
defined,  must  be  determined  by  the  external  acts  and  appear- 
ances and  the  speech  and  conduct  of  the  said  Lucy  B.  Town- 
send  during  the  entire  testamentary  transaction,  in  connec- 
tion with  testimony  as  to  her  condition. 

(3)  And  if  the  jury  shall  find  that  the  said  Lucy  B. 
Townsend  had  sufficient  intelligence,  as  above  defined,  then 
their  answer  to  the  second  issue  must  be,  Yes ; — even  although 
the  jury  shall  further  find  that  the  residuary  clause  of  the 
will  fails  to  carry  out  her  intention  with  regard  to  the  residue 
of  her  estate." 

Fourth  Prayer. — **The  Court  instructs  the  jury  at  the  re- 
quest of  the  defendants : 
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(1)  The  jury  cannot  infer  mental  incapacity  merely  and 
alone  from  the  failure  of  Lucy  B,  Townsend,  while  she  was 
reading  the  will  in  controversy,  to  discover  that  the  legal 
effect  of  the  language  used  in  the  residuary  clause  was  to  give 
the  residue  of  her  estate  to  persons  to  whom  she  did  not 
intend  it  to  go. 

(2)  And  unleee  the  jury  shall  find  from  the  facts  in  this 
case,  other  than  such  mistake  in  said  residuary  clause,  some 
evidence  satisfying  them  that  the  said  Lucy  B.  Townsend,  at 
the  time  of  the  execution  of  said  will,  was  of  unsound  mind 
and  not  capable  of  making  a  valid  deed  or  an  ordinary  con- 
tract,— then  the  answer  to  the  second  issue  should  be,  Yes; 
the  answer  to  the  fourth  issue  should  be,  Yes ;  and  the  answer 
to  the  fifth  iasue  should  be,  !N'o  parts.'' 

Fifth  Prayer. — "The  Court  instructs  the  jury  at  the  re- 
quest of  the  defendants: 

( 1 )  That  in  answering  the  fourth  and  fifth  issues,  the  jury 
must  determine:  Whether  Lucy  B.  Townsend  knew  and 
understood  what  the  conten-ts  of  her  will  were,  and  not: 
\VTiether  she  understood  the  legal  operation  and  effect  of  all 
or  any  part  of  the  language  used. 

(2)  And  if  the  jury  shall  find  that  the  said  Lucy  B.  Town- 
send  at  the  time  of  the  execution  of  the  will  in  controversy, 
was  possessed  of  sufficient  intelligence  to  make  a  valid  deed 
or  an  ordinary  contract;  and  shall  further  find  that  she  read 
aloud  the  whole  of  her  will, — ^then  knowledge  and  imder- 
standing  of  its  contents  must,  under  the  facts  of  liis  case, 
be  conclusively  presumed.  And  the  answer  of  the  jury  to 
the  fourth  issue  should  be,  Yes ;  and  the  answer  to  the  fifth 
issue  should  be,  No  parts." 

The  third  prayer  gave  the  jury  no  satisfactory  rule  by 
which  to  measure  the  testatrix's  testamentary  capacity, — to 
guide  them  in  determining  from  all  the  facts  and  circum- 
stances of  the  case  whether  she  had  sufficient  capacity  to  make 
the  will.  To  say  "that  legal  capacity  to  make  a  valid  will  is 
the  d^ree  of  intelligence  sufficient  to  make  a  valid  deed  or 
an  ordinary  contract"  is  to  announce  a  general  legal  proposi- 
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tion;  but  such  a  statement  does  not  furnish  the  jury  any 
sufficient  guide  in  their  deliberations,  and,  as  the  prayers  of 
the  plaintiffs  which  defined  the  meaning  -of  testamentary 
capacity  were  refused,  the  case  went  to  the  jury  without  any 
plain  and  definite  instruction  upon  that  question.  The  seo- 
ond  clause  of  the  prayer  shuts  out  from  the  consideration  of 
the  jury  the  provisionsi  of  the  will,  especially  the  fourteenth 
clause,  and  places  restrictions  upon  the  jury  which  were  well 
calculated  to  fetter  them  unduly  in  their  deliberations  and  to 
mislead  them  as  to  the  scope  of  their  inquiries.  The  correct- 
ness of  the  third  clause  of  the  prayer  will  be  considered  later. 

The  conflicting  contentions  of  the  parties — presenting  the 
most  material  and  important  legal  question  in  the  case — are 
manifest  upon  the  prayers  which  relate  to  the  knowledge  of 
the  contents  of  the  wilL 

The  position. of  the  plaintiffs  is  that,  notwithstanding  the 
fact  that  Mrs.  Townsend  was  competent  to  make  the  will  a^d 
that  she  did  in  fact  read  it  before  she  signed  it,  they  have  a 
right,  under  the  facts  and  circumstances  in  evidence,  to  have 
the  jury  pass  upon  her  knowledge  of  the  contents  of  the 
whole  will  and  of  the  fourteenth  clause  as  distinct  and  inde- 
pendent issues  of  fact 

The  position  of  the  defendants  is,  that  assuming  the  capac- 
ity of  the  testatrix  and  that  she  read  the  will,  the  presump- 
tion of  knowledge  of  contents,  under  the  facts  of  this  case,  is 
conclusive.  This  proposition  is  embodied  in  the  defendants' 
fourth  and  fifth  granted  prayers. 

There  is  in  this  State  no  invariable  and  unyielding  rule 
of  law  upon  this  subject.  The  general  rule  undoubtedly  is 
that  knowledge  of  contents  is  conclusively  presimied  in  the 
circumstances  stated  in  the  defendants'  fourth  and  fifth  pray- 
ers. That  rule  was  applied  in  Taylor  v.  Creswell,  45  Md. 
422,  and  in  Diffenderffer  v.  Griffith,  50  Md.  466.  These 
cases  rest  upon  the  principles  announced  in  Guardhouse  and 
others  v.  Blackhum,  L.  R.  1  P.  &  D.  109  and  Alter  v.  AtJctn- 
son  and  another,  L.  R.  1  P.  &  D.  665,  and  other  English 
cases.     In  Taylor  v.  Creswell,  supra,  it  was  shown  that  the 
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will  was  drawn  by  the  attorney  for  the  testatrix  according  to 
her  directions,  and  was  then  read  over  to  her,  and  she  said 
that  she  understood  it  and  was  satisfied  with  its  provisions. 
The  Court  said  that:  ''Under  such  circwmstances,  the  jury 
was  bound  by  the  presumption  of  law  in  favor  of  knowledge 
of  the  oontents  of  the  will  on  her  part"  The  Court  then 
quoted  in  support  of  its  judgment  the  general  rule  announced 
in  Atier  v.  AtTeinson,  supra. 

In  Diffenderffer  v.  Griffith,  supra,  the  will  and  codicil  as- 
sailed were  read  to  the  testatrix  "line  by  line,  just  as  they 
were  written"  and  she  being  in  full  possession  of  aU  her  fac- 
ulties, the  Court  found  that  there  was  nothing  to  except  the 
case  from  the  operation  of  the  general  rule.  But  this  rule  is 
not  of  universal  application,  and  cases  may  occur  where  th^ 
rule  ought  not  to  be  applied. 

In  Taylor's  case,  supra,  the  Court  said  that:  "It  is  es- 
sential of  course  to  the  validity  of  every  will,  that  the  party 
making  it  should  know  and  understand  its  contents,  other- 
wise it  is  not  his  will.  But  where  a  person  of  soimd  mind 
executes  a  will,  and  the  same  is  his  free  and  voluntary  act, 
the  law  presumes  knowledge,  on  his  part,  of  its  contents.  This 
presumption,  it  is  true,  may  be  rebutted  by  the  facts  and 
circumstances  surrounding  its  execution,  and  cases  may  arise 
in  which  it  is  proper  to  submit  to  the  jury  the  distinct  ques- 
tion, whether  the  testator  imderstood  its  contents.  Where, 
for  instance,  there  are  suspicious  circumstances  surrounding 
the  execution  of  a  will^  made  by  a  person  suffering  from  ex- 
treme debility  arising  from  old  age  or  sickness,  especially 
if  he  could  neither  read  nor  write ;  or  where  the  will  is  pre- 
pared by  a  person  standing  in  a  confidential  relation,  or  who 
is  largely  benefited  by  it,  or  even  where  the  testator  is  of 
sound  mind,  if  there  is  proof  to  show  that  he  did  not  under- 
stand its  contents,  an  extreme  case,  however,  in  these  and 
other  like  instances,  it  may  be  proper  for  the  jury  to  find 
aflirmatively,  that  the  testator  understood  the  contents  of  the 
will.'' 
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The  case  we  are  dealing  with  is  a  most  unusual  and  excep- 
tional one.  The  will  does  not  express  the  real  intention  of 
the  testatrix,  and  under  the  fourteenth  item  the  greater  part 
of  her  estate  goes  to  persons  who  have  no  claim  upon  her 
bounty  and  to  whom  she  never  intended  to  give  it.  Assuming 
the  testimony  of  the  plaintiffs  as  to  the  circumstances  attend- 
ing the  execution  of  the  will  to  be  true,  the  case  in  our  judg- 
ment falls  clearly  within  the  exception  to  the  general  rule. 
It  would  be  strange,  indeed,  if  the  mere  fact  of  reading  the 
will,  under  such  circumstances,  should  be  held  conclusive  of 
her  knowledge  of  its  contents.  The  fourteenth  item  of  the 
will  was  open  to  attack  under  the  fourth  issue.  Mwnnihuysen 
V.  Magraiv,  supra;  Fisher  v.  Boyce,  81  Md.  46.  Without 
further  prolonging  this  opinion  our  conclusion  is  that  the 
trial  Court  committed  reversible  error  in  its  rulings  em- 
bodied in  the  second  and  third  exceptions;  in  refusing  the 
plaintiffs'  first,  third,  ninth  and  tenth  prayers,  and  in  grants 
ing  the  defendants'  third  prayer  as  modified,  and  in  granting 
the  defendants'  fourth  and  fifth  prayers.  The  rulings,  there- 
fore, must  be  reversed  and  the  case  remanded  for  a  new  trial. 

Rulings  reversed,  and  a  new  trial  awarded. 
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ZACHARIAH  R  DUVALL 

vs. 

CHARLES  D.  RIDOUT. 

Rights  of  way :  not  of  necessity;  do  not  pass  by  implication; 

easements;  sale  of  part  of  tract.     Evidence:  admitted 

without  objection;  ejfect  of — .    .Roads:  wrongful 

maintenance  and  use  over  another's 

land;  injunction. 

A  party  has  no  easement  in  Ms  own  land ;  all  the  uses  of  an 
easement  are  fully  comprehended  and  embraced  in  the  general 
right  of  ownership.  pp.  19 5-196 

Li  general,  no  right  in  a  way  which  has  been  used  during 
unity  of  ownership  will  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  in  the  conveyance  to 
show  an  intention  to  create  the  right  de  novo,  p.  196 

A  portion  of  a  tract  of  land  was  sold,  partly  bordering  on  a 
public  road,  to  which  it  had  access  by  a  road  wholly  vrithin  the 
area  sold;  a  more  convenient  way  to  a  public  road  was  an  ordi- 
nary uninclosed  and  unimproved  way,  over  the  balance  of  the^ 
property,  and  through  another  farm ;  this  was  the  road  that  had- 
generally  been  used  by  the  owners  of  .the  whole  tract;  the  con- 
veyance of  the  tract  sold  was  with  "all  and  every  the  rights,, 
alleys,  ways,  waters,  privileges,  appurtenances  and  advantages- 
to  the  same  belonging  or  in  any  wise  appertaining" :  Held,  that 
such  latter  road  was  not  a  way  of  necessity,  and  the  right  to 
use  it  did  not  pass  by  the  conveyance.  pp.  197-199 

Evidence  that  is  admitted  without  objection  may  be  given 
effect  as  competent  proof.  p.  198 

The  wrongful  use  and  maintenance  of  a  road  over  the  land 
of  another,  is  such  an  appropriation  of  such  land,  and  such  an 
injury  to  it,  as  to  warrant  relief  in  equity  by  an  injunction. 

p.  199 

Decided  October  28th,  191  Jf. 
VOL.  124  13 
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Appeal  from  the  Circuit  Court  for  Anne  Arundel  County. 
In  Equity.     (Brasiiears'  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The   cause   was   argued    before   Boyd,    C.    J.,   Briscob, 
Burke,  Thomas,  Pattison,  Urner  and  Stockbridge,  JJ. 

Robert  Moss,  for  the  appellant. 

James  W.  Owens,  for  the  appellee. 

Urner,  J.,  delivered  the  opinion  of  the  Court 
By  the  decree  from  which  this  appeal  is  taken  the  appel- 
lant was  perpetually  enjoined  from  using  a  certain  roadway 
extending  from  his  farm  through  the  adjoining  property  of 
the  appellee  to  the  public  highway.  It  is  alleged  in  the 
bill  of  complaint  and  shown  by  the  proof  that  the  contiguous 
l^nds  of  the  parties  to  the  suit  formerly  composed  a  single 
farm  of  about  one  hundred  and  twenty-seven  acres  under  the 
OT^Tiership  of  the  appellee  and  his  brother  as  tenants  in  com- 
mon. On  December  28th,  1909,  they  conveyed  to  the  appel- 
lant eighty-one  acres  of  the  land  including  the  portion  on 
which  the  farm  buildings  are  located.  The  appellee  has  since 
become  the  owner  of  the  entire  title  to  the  remaining  forty- 
six  acres  by  grant  from  his  co-tenant  At  the  time  of  the 
appellant's  purchase  there  was  a  well-defined  but  unimproved 
driveway  leading  to  the  public  road,  from  the  dwelling  and 
barn  on  the  premises  conveyed,  over  the  land  reserved  by  the 
grantors.  This  had  been  used  as  the  customary  way  of  travel 
to  and  from  the  farm  buildings  for  many  years.  It  was  not, 
however,  the  only  available  outlet,  as  the  land  sold  to  the 
appellant  bordered  on  a  public  thoroughfare  and  contained 
within  its  own  area  a  road  leading  from  the  buildings  to  the 
highway.  The  last  mentioned  private  way,  by  reason  of  its 
grade  and  location,  was  much  less  serviceable  and  convenient 
Than  the  one  extending  through  the  property  retained  by 
the  appellee  and  his  co-owner. 

The  deed  to  the  appellant  conveyed  to  him  the  eighty-one 
acres  mentioned,  together  with  "all  and  every  the  rights. 
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alleys,  ways,  waters,  privil^es,  appurtenances  and  advant- 
ages to  the  same  belonging  or  in  anywise  appertaining."  It 
is  the  appellant's  theory  that  under  this  clause  of  the  grant 
he  acquired  an  easement  in  the  roadway  over  the  land 
reserved.  For  several  years  after  his  purchase  of  the  part 
of  the  farm  described  in  his  deed  he  used  the  way  through 
the  remaining  portion  without  objection.  But  it  appears 
from  the  evidence  that  in  October,  1913,  the  appellee  erected 
wire  fencing  across  the  roadway,  and  the  appellant  having 
removed  it  under  a  claim  of  right  to  the  continued  and  per- 
manent use  of  the  way  as  appurtenant  to  his  property,  tiie 
present  litigation  has  resulted. 

In  the  case  of  Oliver  v.  Hook,  47  Md.  307,  where  the  ques- 
tion we  have  now  to  decide  was  considered  upon  facts  analo- 
gous to  those  shown  by  the  record  before  us,  it  was. contended 
that  inasmuch  as  the  way  in  controversy  was  existing  and 
apparent  at  the  time  of  the  execution  of  the  deed  under  which 
the  right  to  its  use  was  claimed,  it  passed  imder  the  grant 
as  incident  and  appurtenant  to  the  land  conveyed.  In  dis- 
cussing this  theory  the  Court,  in  the  opinion  delivered  by 
Judge  Ai.vey,  said :  "The  deed  is  for  a  specific  piece  of  land, 
being  parcel  of  a  larger  piece  held  and  owned  by  the  grantor, 
and  described  by  metee  and  bounds.  In  such  case,  in  the 
absence  of  apt  and  express  terms,  no  specific  way  outside 
the  limits  of  the  land  granted,  if  not  properly  an  existing 
easement,  will  pass  as  appurtenant.  The  only  words  in  the 
deed  that  could  possibly  be  relied  on  to  convey  the  right  of 
way  in  question  are:  'all  and  every  the  rights,  privileges, 
appurtenances  and  advantages  to  the  same  belonging,  or  in 
anywise  appertaining.'  If  there  was  a  way  belonging  to 
the  estate,  as  a  pre-existing  easement,  such  way  would  pass 
by  force  of  these  terms,  or  even  without  the  use  of  them ;  but 
such  terms  used  in  a  conveyance  of  part  of  a  tract  of  land 
as  in  this  case,  will  not  create  a  new  easement,  nor  give  a 
right  to  use  a  way  which  had  been  used  with  one  part  of 
the  land  over  another  part,  while  both  parts  belonged  to  the 
same  owner,  and  constituted  an  entire  estate.  A  party  can- 
not have  an  easement  in  his  own  land;  as  all  the  uses  of 
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an  easement  are  fully  comprehended  and  embraced  in  his 
general  right  of  ownership.  *  *  *  The  general  principle  is 
that  no  right  in  a  way  which  has  been  used  during  the  unity 
of  ownership  will  pass  upon  the  severance  of  the  tenements, 
unless  proper  terms  are  employed  in  the  conveyance  to  show 
an  intention  to  create  the  right  de  novo,^^  After  stating  the 
doctrine,  as  quoted  from  Gale  on  Easements,  81,  that  "upon 
the  severance  of  an  heritage  a  grant  will  be  implied  of  all 
those  continuous  and  apparent  easements  which  have  in  fact 
been  used  by  the  owner  during  the  unity,  and  which  are 
necessary  for  the  use  of  the  tenement  conveyed,  though  they 
have  no  legal  existence  as  easements,''  the  opinion  proceeds : 
"This  is  a  very  just  and  beneficial  principle  in  those  cases 
to  which  it  is  properly  applicable,  and  it  has  been  fully 
sanctioned  in  this  State:  but  it  would  seem  to  be  well  settled 
that  it  does  not  apply  to  the  case  of  an  ordinary  way,  like 
the  one  in  controversy  here,  not  being  at  the  time  an  existing 
easement.  Gra/nt  v.  Chase,  17  Mass.  447-8 ;  Worthington  v. 
Gimson,  2  Ell.  &  Ell.  626;  Pearson  v.  Spencer,  1  Best  &  S., 
583-4;  Dodd  v.  Burchell,  1  H.  &  Colt,  113,  120." 

In  Mitchell  v.  Seipel,  53  Md.  273,  where  the  distinction 
between  grants  and  reservations  of  easements  by  implication 
was  considered  and  stated,  the  case  of  Oliver  v.  Hook,  supra, 
was  cited  as  holding  "upon  abundant  authority"  that  "the 
doctrine  of  implied  grants  had  no  application  to  the  case  of 
an  ordinary,  open  and  imenclosed  way,  not  being  at  the  time 
of  the  grant  an  existing  easement." 

It  was  observed  by  Judge  Boyd,  in  the  case  of  Eliason  v. 
Grove,  85  Md.  227,  that  "there  are  a  number  of  cases  which 
tiold  that  ways  may  be  so  improved  and  well  defijied  as  to 
bring  them  within  the  class  of  easements,  or  quasi  easements, 
known  as  continuous  and  apparent,  and  hence  pass  by  im- 
plied grants."  The  Court  in  that  case  was  dealing  with  a 
claim  to  the  benefit  of  the  principle  stated  with  respect  to  the 
use  of  a  well,  located  immediately  adjacent  to  the  dividing 
line  between  the  premises  of  the  plaintiff  and  defendant, 
and  which,  during  the  unity  of  a  preceding  ownership,  had 
been  used  in  common  by  the  occupants  of  both  properties^ 
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access  to  the  well,  from  the  lot  subsequently  conveyed  to 
the  plaintiff,  being  afforded  through  a  doorway  maintained 
for  that  purpose  in  the  division  wall,  from  which  the  pump 
was  only  a  few  feet  distant  There  was  held  to  be  evidence 
tending  to  place  the  use  of  the  well  in  the  class  of  continuous 
and  apparent  easements  and  to  show  that  it  was  necessary  for 
the  reasonable  enjoyment  of  the  property  for  whose  benefit 
it  was  claimed;  and  because  the  issue  had  been  withdrawn 
from  tJhe  jury  by  the  lower  Court  the  judgment  in  favor  of 
the  defendant  was  reversed  and  a  new  trial  awarded. 

Another  instance  in  which  the  principle  just  referred  to 
was  found  to  be  applicable  is  the  case  of  Burns  v.  Gallagher, 
62  Md.  462,  where  it  was  invoked  in  reference  to  an  alley, 
fenced  on  both  sides  and  located  in  the  rear  of  the  plaintiff's 
lot  in  Baltimore,  and  which  furnished  the  only  means  of  ac- 
cess to  the  back  yard  of  the  premises,  except  through  the 
front  door  of  the  building  by  which  the  lot  was  improved. 

In  the  case  of  Janes  v.  Jenkins,  34  Md.  1,  which  was  con- 
cerned with  a  claim,  under  implied  grant,  to  the  maintenance 
without  obstruction  of  windows  overlooking  the  adjacent 
ground  of  the  grantor,  the  right  to  the  easement  was  sus- 
tained, but  this  decision  was  declared  in  Oliver  v.  Hook, 
supra,  not  to  be  authority  for  the  extension  of  the  principle 
to  the  case  of  an  ordinary  way  like  the  one  there  in  dispute. 

In  the  present  case  the  roadway  in  question  was  undoubt- 
edly the  most  convenient  means  of  ingress  and  egress  to  and 
from  the  appellant's  farm,  but  it  cannot  be  said  to  be  neces- 
sary for  the  beneficial  use  of  the  property.  It  was  an  ordi- 
nary uninclosed  and  unimproved  way  over  intervening  land 
to  a  farm  which  has  another  available  outlet  to  the  public 
highway.  The  conditions  here  shown  are  hardly  comparable 
with  the  exigencies  which  existed  in  the  cases  of  Eliason  v. 
Orove  and  Bums  v.  Oallagher,  supra,  and  are  certainly  not 
more  urgent  than  those  which  in  Oliver  v.  Hook,  supra,  were 
held  not  to  admit  of  the  application  of  the  principle  now 
invoked. 

If,  in  a  case  like  the  present,  it  is  the  purpose  and  agree- 
ment of  the  parties  that  such  a  way  as  the  one  in  question 
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shall  pass  as  appurtenant  to  the  land  conveyed,  such  an  in- 
tention may  be  expressed  very  readily  and  simply  in  the 
deed,  as  suggested  in  the  opinion  in  Oliver  v.  Hook,  by  the 
use  of  such  terms  as  "with  the  ways  now  used,"  or  "with  the 
ways  used  with  the  land  hereby  conveyed,"  thus  creating  new 
easements  for  the  benefit  of  the  estate  granted,  as  contem- 
plated by  the  rule  to  which  we  have  referred. 

Both  the  appellant  and  the  appellee  have  testified  to  con- 
versations between  them  prior  to  the  conveyance  in  regard  to 
their  understanding  upon  the  question  as  to  whether  the 
road  now  in  controversy  was  intended  to  be  included  in  the 
purchase.  This  testimony,  having  been  offered  without  ob- 
jection from  either  side,  is  entitled  to  be  given  the  effect  of 
competent  proof,  and  we  have  no  occasion,  therefore,  to  ex- 
press an  opinion  as  to  its  admissibility.  Sentman  v.  Oavible, 
69  Md.  293.  According  to  the  depositions  of  the  appellee 
and  his  co-grantor  it  was  distinctly  stated  and  understood 
in  the  interviews  preceding  the  execution  of  the  deed  that  it 
was  not  to  convey  a  right  to  the  use  of  the  roadway  through 
the  reserved  land,  but  that  the  grantee  would  be  permitted 
to  use  it  while  the  farm  was  in  his  personal  occupancy.  The 
appellant's  testimony  is  directly  to  the  contrary  and  asserts 
in  effecit  an  understanding  that  he  should  be  'entitled  with- 
out restriction  to  the  use  of  the  road.  His  deed,  however, 
does  not  contain  the  terms  necessary  to  confer  such  a  right, 
and  his  statement  as  to  a  verbal  assurance  on  the  subject 
could  not  properly  be  accepted  as  conclusive  in  view  of  the 
explicit  denial  made  by  the  other  two  parties  to  the  trans- 
action. It  is  to  be  further  remarked  that  as  the  appellant 
is  insisting  upon  an  absolute  right  to  the  continued  and  per- 
petual use  of  the  roadway,  as  an  incident  of  the  grant  and 
as  appurtenant  to  his  property,  he  is,  of  course,  not  claiming, 
and  could  not  be  given,  the  benefit  of  the  alleged  agreement, 
which  he  disputes  and  disavows,  that  he  should  have  a  per- 
missive user  of  the  way  during  his  individual  possession  of 
the  land  conveyed. 
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In  the  argument  on  behalf  of  the  appellant  it  was  con- 
tended that  the  appellee  has  an  adequate  remedy  at  law  for 
any  invasion  of  his  property  rights  occasioned  by  the  appel- 
lant's use  of  the  road,  and  that  such  use,  if  wrongful,  is  a 
mere  trespass  which  results  in  no  injury  sufficiently  serious 
to  justify  the  granting  of  relief  by  injimction. 

The  maintenance  of  the  driveway  in  question  amounts  to 
an  appropriation  to  that  extent  of  the  appellee's  land  for  the 
benefit  of  the  adjacent  property  of  the  appellant.  So  long 
as  the  way  is  in  existence  the  ground  it  occupies  is  with- 
drawn from  cultivation  and  all  the  other  ordinary  uses  to 
which  it  is  susceptible.  The  road  creates  a  division  of  the 
tract  which  may  interfere  materially  with  the  owner's  plans 
for  its  use  or  development  It  does  not  appear  to  be  needed 
or  desired  for  the  purposes  of  the  property  through  which  it 
passes.  Its  use  by  the  appellant,  therefore,  does  not  simply 
impose  an  additional  burden  upon  a  private  way  which  in 
any  event  be  maintained  by  the  appellee  for  his  own  con- 
venience, but  it  appropriates  a  part  of  his  ground  for  a  road 
which  would  not  otherwise  exist.  In  our  opinion  the  con- 
tinuing occupation  and  use  of  the  appellee's  land  to  the 
extent  and  for  the  purposes  thus  indicated  is  such  an  injury 
to  his  property  rights  as  a  Court  of  Equity  may  properly 
restrain  and  prevent. 

As  stated  by  Judge  Burke  in  Chesapeake  Co.  v.  ML  Ver- 
mm  Co.,  107  Md.  532 :  '*The  decisions  in  this  State  are  uni- 
form, that  while  an  injunction  will  not  lie  to  restrain  a  mere 
trespass,  it  will  lie  when  the  injury  is  destructive  of  the 
estate,  as  it  has  been  held  and  enjoyed,  or  where  full  and 
adequate  relief  cannot  be  granted  at  law,  or  where  it  is  neces- 
sary to  prevent  a  multiplicity  of  suits."  Among  the  other 
cases  in  which  this  principle  has  been  recognized  are :  Long 
V.  Ragan,  94  Md.  464;  Schaidt  v.  BlauL,  66  Md.  147;  Balti- 
more Belt  R.  R.  Co.  V.  Lee,  75  Md.  600 ;  Oherheim  v.  Ree 
side,  116  Md.  275;  Douglass  v.  Riggin,  123  Md.  23.  The 
rule  thus  defined  and  supported  clearly  embraces  in  its  scope 
and  purpose  the  case  presented  by  this  record. 

Decree  affirmed,  with  costs. 
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MARY  ALICE  PLUMMER 

vs, 

WASHINGTON,  BALTIMORE.*:  ANXAPOLIS 
ELECTRIC  R.  R.  CO. 

Railroads:  conductors'  duties  to  passengers;  escorting  to  seats. 

Where  the  conductor  of  a  railroad  train  finds  passengers  in 
the  baggage  car,  and  informs  them  that  there  are  seats  for  all 
in  one  of  the  passenger  coaches,  and  oflFers  to  escort  them  to  a 
seat,  it  is  not  to  be  construed  as  an  order  to  go  to  the  other  coach. 

p.  205 

It  is  not  incumbent  upon  a  railroad  company  to  aflFord  a 
passenger  assistance  when  going  from  one  part  of  a  car  to 
another,  unless  the  passenger  is  laboring  under  some  known  or 
apparent  disability  or  infirmity,  or  there  are  other  circum- 
stances requiring  special  care.  pp.  206,  209 

In  all  actions  for  damages  for  negligence,  it  is  the  right  of 
the  defendant  to  have  the  jury  confined  to  the  issue  as  made  by 
the  pleadings.  p.  205 

Decided  November  IHh,  19 IJ/. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
BuRKi^x.  Thomas,  Pattisox,  Ukner,  Stockbridge  and  Con- 
stable^ JJ. 

Joseph  Addison  and  Aubrey  Pearre,  Jr.,  (with  whom  were 
Preston  S.  Gotten  and  Barton,  Wilmer  &  Stewart  on  the 
brief),  for  the  appellant. 
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L.  Vernon  MUler  and  George  Weems  WUliams  (with  whom 
were  Marbury,  Gosnell  &  Williams  on  the  brief),  for  the 
appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  appellant  to  recover  for 
injuries  alleged  to  have  been  caused  by  the  negligence  of 
the  appellee. 

The  appellant  was  a  passenger  on  one  of  the  cars  of  the 
appellee,  and  the  narr,  avers  that  the  injury  she  sustained 
'^'was  the  direct  result  of  the  negligence  and  want  of  due  care 
of  the  defendant,  its  agents,  servants  and  employees  in  failing 
to  provide  proper  and  adequate  accommodations  for  the  plain- 
tiff, in  compelling  her  removal  from  one  car  to  the  other  while 
the  train  w^as  in  motion ;  in  not  accompanying  her  from  one 
car  to  the  other  while  the  car  was  in  motion,  and  in  failing 
to  furnish  her  proper  assistance  and  attention  in  the  course 
of  her  enforced  removal  from  one  car  to  the  other  car  while 
said  train  was  in  motion." 

The  only  evidence  in  the  case  reflecting  upon  the  question 
of  negligence  is  the  testimony  of  the  plaintiff  and  her  mother. 
The  defendant  was  a  common  carrier  of  passengers  and  oper- 
ated an  electric  railway  between  Annapolis  and  Baltimore 
City,  Maryland,  and  Washington,  D.  C.  The  plaintiff  testi- 
fied that  in  March,  1913,  she  and  her  mother  went  to  the 
station  of  the  defendant  in  Annapolis  to  take  a  car  for  Wash- 
ington, and  that  while  waiting  there  a  car  came  into  the  sta- 
tion marked  "Washington  Limited,"  which  the  conductor 
said  was  a  car  for  Washington.  She  and  her  mother  got  on 
the  car  and  a  few  minutes  after  they  were  seated  the  con- 
ductor "came  through"  and  said  that  the  next  car  "was  for 
Washington,"  and  that  car  went  to  Baltimore.  They  got  off 
the  car  and  entered  the  next  car,  and  as  her  mother  was  about 
to  take  a  seat  in  the  second  car,  the  conductor  announced  that 
that  car  went  to  Baltimore  and  that  the  next  car  was  for 
Washington.  They  then  entered  the  "third  car,  marked 
Washington."     The  conductor,  who  was  standing  near  the 
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entrance  of  the  third  ear  next  to  the  second  car,  said  "this 
way,  please,"  and  when  the  plaintift  and  her  mother  entered 
the  car  they  found  that  they  were  in  the  baggage  compart- 
ment. There  were  several  persons  standing  in  the  baggage 
compartment,  and  the  plaintiff  says  that  she  and  her  mother 
"started  in  the  passenger  compartment,  but  finding  the  seats 
in  this  filled  and  that  it  was  impossible  to  get  through  she 
stood  up  in  the  baggage  compartment,  and  the  car  started 
almost  as  soon  as  they  boarded  it."  There  were  about  seven 
people  in  the  baggage  compartment  and  some  young  men  wha 
got  on  at  Annapolis  fixed  a  seat  for  the  plaintiff  and  her 
mother  on  some  suit  cases.  When  the  car  was  about  half  way 
between  Annapolis  and  Academy  Junction  the  conductor 
came  through  the  car  taking  up  tickets  and  said,  "Seats  for  all 
in  the  rear  car."  A  lady  and  her  husband  started  out  of  the 
baggage  compartment,  but  the  plaintiff  remained  seated 
because  she  did  not  care  to  move  while  the  car  was  going  so 
rapidly.  After  the  conductor  had  taken  up  the  tickets  he 
turned  to  the  plaintiff  and  said,  "Seats  for  all  in  the  rear 
car.  I  will  assist  you  ladies  through  to  a  seat."  The  plain- 
tiff and  her  mother  then  got  up,  and,  preceded  by  the  con- 
ductor, started  through  the  aisle  of  the  passenger  compart- 
ment to  the  rear  car.  The  plaintiff  told  her  mother  to  go 
next  to  the  conductor  because  she  was  afraid  that  as  her 
mother  was  a  much  older  woman  she  might  fall.  The  con- 
ductor assisted  them  across  the  coupling  of  the  cars  into 
the  rear  car  and  then  left  them.  The  nearest  vacant  seat  in 
the  rear  car  was  the  third  seat  from  the  rear,  and  about  the 
time  her  mother  reached  this  seat  and  was  standing  in  the 
aisle  holding  on  to  the  seat,  and  the  plaintiff,  who  was  follow- 
ing her,  had  reached  the  fifth  seat  from  the  rear  end  of  the 
car,  the  car  "went  fast  around  a  curve,"  and  the  plaintiff 
was  "thrown  from"  her  feet  and  her  knee  was  injured.  The 
plaintiff  further  stated  that  when  she  got  on  the  car  at  Annap- 
olis "she  was  positive  there  were  only  three  cars ;"  that  when 
the  conductor  suggested  to  her  that  there  were  seats  in  the 
rear  car  she  told  him  that  she  did  not  care  to  move"  while 
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the  car  was  in  such  rapid  motion,"  that  she  preferred  to 
wait  nntil  they  got  to  Academy  Junction,  that  he  replied 
that  he  would  see  them  safely  through  to  a  seat  in  the  rear 
car  and  that  she  then  '^moved;"  that  when  they  started  for 
the  rear  car  she  had  a  small  traveling  bag,  a  muff  and  a  mesh 
bag  in  her  right  hand,  and  that  her  left  hand  was  free ;  that 
there  were  handles  on  the  seatsi  "for  people  to  grasp''  while 
walking  through  the  aisle,  and  that  she  had  her  hand  on  the 
seat  when  the  motion  of  the  car  "threw  her.'' 

The  plaintiff's  mother,  after  stating  that  they  entered  the 
first  and  second  cars  and  got  off  because  the  conductor 
announced  that  they  were  for  Baltimore;  that  when  they 
entered  the  baggage  compartment  of  the  third  car  they  could 
not  get  any  further  because  of  the  crowded  condition  of  the 
car  and  aisle,  and  that  they  sat  down  in  the  baggage  com- 
partment on  some  baggage  arranged  for  them  by  a  young  man, 
further  testified  as  follows :  "We  were  as  comfortably  seated 
in  there  as  we  could  be  on  the  baggage  with  the  other  passen- 
gers; then  the  conductor  came  in  there;  he  was  punching 
tickets  and  I  handed  him  by  ticket  and  he  said,  'Seats  in  the 
rear  car  for  everybody' ;  several  passengers  started  through, 
but  my  daughter  thought  it  was  best  to  remain,  as  the  cars 
were  running  rapidly  and  she  was  afraid  I  would  fall.  T 
got  up  and  held  on,  just  then  the  conductor  returned  and 
said,  *I  will  assist  you  ladies  to  a  seat,  seats  in  the  rear  car 
for  everybody  to  be  seated.'  I  said  why  we  had  better  go, 
she  said,  ^o,'  but  then  we  started,  and  after  getting  through 
this  car  why  he  went  ahead  of  me,  then  he  took  me  by  the 
arm  and  assisted  me  across  the  coupling  and  then  I  walked 
on,  holding  on  as  I  went  through,  it  was  all  I  could  do  to 
keep  my  feet,  thinking  she  was  safely  protected  by  the  con- 
ductor, I  went  on.  I  got  to  the  third  seat  from  the  rear, 
which  was  the  first  vacant  seat,  and  caught  hold  of  the  seat 
to  keep  anybody  from  getting  it  as  it  would  be  a  seat  for 
both  of  us;  I  noticed  a  commotion  and  turned  quickly  and 
she  was  prostrate  in  the  aisle  with  her  head  down  on  the 
floor." 
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At  the  conclusion  of  this  evidence,  and  the  testimony  of  a 
physician,  called  by  the  plaintiff,  as  to  the  extent  of  the 
plaintiff's  injury,  the  case  was  withdrawn  from  the  jury  on 
the  ground  that  there  was  no  evidence  legally  sufficient  to 
entitle  the  plaintiff  to  recover  under  the  pleadings. 

As  we  have  said,  the  negligence  charged  in  the  declaration 
is  (1)  the  failure  of  the  defendant  to  provide  adequate  and 
proper  acconunodations  for  the  plaintiff,  (2)  ^'compelling  her 
removal  from  one  car  to  the  other,  while  the  train  was  in 
motion,''  (3)  *'not  accompanying  her  from  one  car  to  the 
other  while  the  car  was  in  motion,"  and  (4)  "failing  to  fur- 
nish her  proper  assistance  and  attention  in  the  course  of  her 
■enforced  removal  from  one  car  to  the  other  while  the  train 
was  in  motion." 

It  is  apparent  from  the  testimony  to  which  we  have  referred 
that  it  is  devoid  of  any  evidence  tending  to  sustain  the  first, 
second  and  third  assignments  of  n^ligence.  While  the  plain- 
tiff says  that  there  were  only  three  cars  when  she  got  on  the 
third  car  at  Annapolis,  she  was  manifestly  in  error  as  to 
that,  for  she  and  her  mother  both  say  that  the  car  started 
promptly  after  they  entered  the  baggage  compartment  The 
rear  car  must,  therefore,  have  been  attached  at  the  time  the 
plaintiff  entered  the  baggage  compartment  or  was  attached 
before  the  train  started,  for  there  is  no  evidence  to  show  that 
the  train  stopped  before  reaching  Academy  Junction,  and 
if  the  rear  car  was  attached  before  the  train  started  from 
Annapolis  the  defendant,  according  to  the  evidence,  had  pro- 
vided ample  accommodations  for  the  passengers. 

There  is  no  evidence  that  the  plaintiff  was  compelled  to  go 
into  the  rear  car,  in  the  sense  that  the  conductor  ordered 
her  to  do  so.  He  found  the  plaintiff  and  her  mother  seated 
on  some  baggage  in  the  baggage  compartment,  where  no  pro- 
vision was  made  for  the  comfort  and  safety  of  passengers, 
and  a  proper  regard  for  their  comfort,  if  not  his  duty, 
required  him  to  announce  to  them  and  others  in  the  baggage 
■compartment  that  there  were  vacant  seats  in  the  rear  car. 
When  the  plaintiff  hesitated  to  move  while  the  car  was  in 
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motion  because  she  was  afraid  her  mother  might  fall,  his 
offer  to  assist  them  or  to  see  them  safely  to  a  seat  camiot  be 
fairly  construed  as  an  order  to  go  to  the  rear  car,  unless  there 
was  something  in  his  manner,  not  shown  by  the  evidence,  to 
justify  such  a  construction. 

In  r^ard  to  the  third  ground  of  complaint,  it  is  only  neces- 
sary to  say  that  the  evidence  shows  that  the  conductor  did 
accompany  the  plaintiff  from  the  car  in  which  she  and  her 
mother  were  seated  to  the  rear  car,  and  if  we  construe  the 
words  "enforced  removal"  in  the  fourth  assignment  of  negli- 
gence, as  referring  to  the  statements  of  the  conductor,  it  is 
disposed  of  by  what  we  have  already  said  in  r^ard  to  the 
second,  and  there  was  no  evidence  l^ally  sufficient  under 
the  pleadings  to  warrant  a  verdict  for  the  plaintiff.  In  the 
case  of  Western  Maryland  Railroad  Co.  v.  Shirk.  95  Md.  637, 
Chief  Judge  McSherry  said :  "The  declaration,  as  we  have 
pointed  out,  coimted  on  negligence  in  respect  to  the  car  axle 
and  in  respect  to  nothing  else,  and  the  issue  thus  made  should 
not  have  been  amplified  or  enlarged  by  the  modification 
annexed  to  those  prayers."  In  the  case  of  Fletcher  v.  Dixon, 
107  Md.  420,  Chief  Judge  Boyd  said :  "It  is  a  principle  of 
universal  application  in  actions  at  law,  that  it  is  not  upon  the 
evidence  alone,  but  upon  the  pleadings,  and  the  evidence 
applicable  to  the  pleadings,  that  a  plaintiff  can  recover  in 
any  case,"  and  in  the  later  case  of  M.  &  M.  Trans.  Co.  v. 
Eazelton,  108  Md.  564,  Judge  Beiscoe,  in  applying  the 
same  rule,  said:  "The  defendant's  prayers  are  based  upon 
the  insufficiency  of  the  evidence  to  prove  that  the  death  of 
Hazelton  was  occasioned  by  the  n^ligence  of  the  defendant 
as  allied  in  the  pleadings.  It  is  well  settled  that  the  defend- 
ant had  the  undoubted  right  to  have  the  jury  confined  to  the 
issue  made  by  the  pleadings." 

If  we  construe  the  narr.  to  mean  that  the  plaintiff  was 
forced  to  go  from  one  car  to  the  other  while  the  train  was 
moving  in  order  to  find  a  safe  and  comfortable  seat,  she  can- 
not complain  if  it  was  the  result  of  her  having  voluntarily 
elected  to  remain  in  the  baggage  compartment  rather  than 
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attempt  to  find  a  seat  in  tlie  rear  car,  and  the  narr.  does  not 
allege  that  the  defendant  was  negligent  in  not  having  some 
one  to  clear  the  aisle  oi  the  car  in  which  she  entered  in  order 
that  she  might  pass  through  to  the  rear  car  before  the  train 
started,  even  if  its  failure  to  do  so  was  negligence. 

But  the  narr,  avers  the  defendant  was  negligent  in  failing 
to  furnish  the  plaintiff  proper  "assistance  and  attention" 
while  she  was  going  "from  one  car  to  the  other."  The  plain- 
tiff was  a  young  woman,  and  there  was  nothing  to  suggest  to 
the  conductor  that  she  needed  special  care  or  assistance.  The 
only  anxiety  expressed  by  the  plaintiff  referred  to  her  mother, 
and  the  conductor  naturally  assumed  that  that  had  reference 
to  her  crossing  the  platforms  or  coupling  of  the  cars.  He 
helpied  them  across  the  coupling  and  into  the  rear  car,  and 
the  plaintiff's  mother  went  safely  down  the  aisle  to  her  seat 
If  he  had  thought  it  necessary  to  offer  any  further  assistance 
he  would  naturally  have  accompanied  the  plaintiff's  mother 
to  a  seat.  But  can  it  be  said  that  due  care  required  him  to 
do  so,  or  to  assist  the  plaintiff  from  one  end  of  the  car  to  the 
/>ther  ?  Suppose  he  had  found  them  standing  in  the  aisle  of 
the  rear  car  when  there  were  vacant  seats  in  that  car,  would 
it  have  been  his  duty  to  assist  them  to  a  seat  in  the  absence 
of  some  infirmity  that  was  apparent  or  of  wiiich  he  had 
knowledge?  The  rule  in  this  State  is  that  common  carriers 
are  required  to  exercise  the  greatest  degree  of  care  for  the 
safety  of  passengers,  but  we  know  of  no  case  that  goes  to 
the  extent  of  holding  that  it  is  incumbent  upon  the  carrier  to 
afford  them  assistance  going  from  one  part  of  a  moving  car 
to  another,  unless  the  passenger  is  laboring  under  some  ap- 
parent or  known  infirmity  or  disability,  or  there  are  other 
circumstances  requiring  special  care.  In  6  Cyc.  611,  it  is 
said :  "Nor  in  general  is  there  any  duty  to  assist  a  passenger 
in  entering  or  alighting  from  the  train  or  other  conveyance, 
unless  there  is  some  imusual  danger  or  difficulty  arising  from 
the  place  or  means  afforded  for  alighting,  or  the  passenger 
is,  to  the  knowledge  of  the  servants  of  the  carrier,  infirm  or 
under  some  disability,"  and  it  is  stated  on  page  613  of  the 
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same  volume  that  "The  train  may  be  started  after  a  pas- 
senger has  got  on  board  the  car,  and  before  he  has  reached  a 
seat,  miless  there  is  some  reason  to  apprehend  danger  in  so 
doing,  or  the  movement  is  in  a  negligent  manner."  The 
same  rule  is  stated  in  2  Hutchinson  on  Carriers  (3rd  Ed.), 
sees.  1111,  1112  and  1127;  2  Sherman  &  Redfield  on  Negli- 
gence (5th  Ed.),  sees.  508  and  510;  and  Yamell  v.  Ka/nsas 
City,  Etc.,  R.  Co.,  18  L.  R  A.  599. 

Counsel  for  the  appellant  insist  that  the  plaintiff  in  going 
from  the  baggage  compartment  to  the  rear  car  acted  upon  the 
invitation  or  direction  of  the  conductor,  and  their  conten- 
tion, as  stated  in  their  brief,  is  that  "Where  a  passenger  is 
invited  or  directed  by  the  conductor  or  other  official  in  charge 
of  the  train,  to  do  a  thing  which  is  not  obviously  dangerous, 
the  passenger  is  justified  in  doing  it,  and  if  in  doing  so  an 
injurj'  ensues,  the  railway  company  is  liable  because  of  its 
negligence,  through  the  invitation  or  command  of  its  agent." 
In  support  of  this  contention,  as  applicable  to  the  facts  of  this 
case,  the  appellant  cites  the  cases  of  B.  &  0.  R.  R.  Co.  v. 
Leapley,  ^6  Md.  571 ;  Topp  v.  United  Rys.  Co.,  99  Md.  630, 
B.  &  0.  R.  R.  Co.  V.  Jean,  98  Md.  546.  In  B.  &  0.  R.  R. 
Co.  V.  Leapley,  the  defendant  instead  of  stopping  the  train 
at  the  platform,  stopped  it  about  three  hundred  feet  beyond 
the  platform,  and  the  conductor  told  the  plaintiff,  "who  was 
a  large  woman,  some  five  months  advanced  in,  pregnancy"  and 
accompanied  by  two  small  children,  to  jump  from  the  train, 
which  she  did  with  the  youngest  child  in  her  arms,  and  was 
injured.  The  Court  held  that  the  plaintiff's  ticket  "gave 
her  the  right  to  be  put  off  at  the"  platform ;  that  the  failure 
of  the  defendant  "to  put  the  plaintiff  off  at  the  usual  plat- 
form" was  an  act  of  negligence,  and  that  her  act  in  jumping 
off  in  obedience  to  the  order  of  the  conductor  "did  not  con- 
stitute contributory  negligence."  In  Topp's  case  the  defend- 
ant failed  to  stop  the  car  at  the  platform,  and  the  Court  held 
that  the  defendant  was  guilty  of  negligence  in  inviting  the 
plaintiff  to  get  off  at  an  unsafe  place.  In  Jean's  case  the 
plaintiff  got  on  the  bottom  step  of  the  car  when  it  was  dark 
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for  the  purpose  of  leaving  the  train  and  was  injured,  and 
the  Court  held  that  it  was  for  the  jury  to  say  whether  he 
was  misled  by  the  announcement  of  the  station  by  the  con- 
ductor and  believed  that  the  station  had  been  reached.  AU 
of  the  other  cases  cited  by  the  appellant,  except  the  case  of 
Chicago  City  liy.  Co.  v.  McCaughna,  74  N.  E.  819,  to  which 
we  shall  refer  later,  deal  with  the  duty  of  the  employees  of  a 
carrier  to  assist  passengers  known  to  be  blind,  sick  or  infirm. 
In  McCaughna's  case  the  plaintiff  was  riding  on  the  platfonn 
of  a  car  in  which  there  were  no  vacant  seats.  The  conductor 
told  her  that  she  could  go  through  the  car  and  across  the 
platform  to  the  car  ahead  where  she  would  find  a  seat  The 
train  was  then  approaching  a  point  where  the  defendant's 
tracks  made  a  sharp  turn  into  another  street.  The  Supreme 
Court  of  Illinois,  in  disposing  of  the  question  of  the  defend- 
ant's negligence,  said :  "The  two  ladies  then  started  through 
the  car,  Mrs.  Froelich  being  in  the  lead.  When  they  got  to 
the  front  platform,  Mrs.  Frolich' crossed  over  and  the  appel- 
lee followed,  and  about  the  time  the  appellee  was  stepping 
from  one  car  to  the  other  the  car  was  swinging  around  the 
comer  at  Twenty-second  street.  Other  witnesses  confirmed 
the  testimony  of  the  above  named  that  the  car  gave  a  sudden 
jerk  and  appellee  was  thrown  from  the  car  and  injured  sub- 
stantially as  allied  in  the  declaration.  The  evidence' shows 
that  the  conductor  knew  that  the  car  would  swing  around  this, 
comer,  and  knew  that  the  car  was  near  the  comer  when  he 
told  appellee  to  walk  through  the  car.  It  was,  therefore,  his^ 
duty  to  ruform  her  of  the  danger  of  the  car  making  the  sudden 
turn,  or  to  have  so  controlled  the  car  that  there  would  have^ 
been  no  danger  in  her  passing  from  one  car  to  the  other." 

In  each  of  the  two  Maryland  cases  first  referred  to  the- 
defendant  was  guilty  of  negligence  in  failing  to  stop  the 
car  at  a  safe  place  for  the  plaintiff  to  leave  the  car.  In 
Jeans  case  there  was  evidence  tending  to  show  that  the  plain- 
tiff was  misled  arid  induced  to  take  a  dangerous  position  by 
the  announcement  of  the  conductor,  and  in  McCaughna's  case 
the  n^ligence  of  the  defendant  consisted  in  its  failure  to 
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warn  the  plaintiff  that  the  car  waa  approaching  a  sharp  curve 
in  the  defendant's  tracks.  In  the  latter  case  there  was  no 
intimation  that  the  conductor  was  negligent  in  telling  the 
plaintiff  she  could  go  from  one  car  to  the  other  while  the 
train  was  in  motion,  notwithstanding  she  was  required  to 
cross  the  platform,  or  that  he  was  negligent  in  not  assisting 
her.  We  are  not  to  be  understood,  however,  as  suggesting 
that  due  care  did  not  require  the  conductor  in  this  case  to 
assist  the  plaintiff  and  her  mother  when  crossing  the  plat- 
forms of  the  cars,  for  here  he  did  help  them  over  the  plat- 
forms and  the  plaintiff  was  not  injured  until  after  she  entered 
the  rear  car. 

In  each  of  the  cases  relied  on  by  the  appellant  there  was  a 
distinct  act  of  negligence  on  the  part  of  the  defendant.  lu 
the  case  at  bar  the  only  averment  in  the  declaration,  under 
the  most  liberal  construction  of  the  pleadings,  which  the  evi- 
dence tends  to  support,  is  the  charge  that  the  defendant  failed 
to  furnish  the  plaintiff  assistance  while  she  was  going  from 
one  car  to  the  other.  There  is  no  evidence  to  show  that  the 
speed  of  the  train  was  excessive  or  unusual;  that  the  curve 
was  a  sharp  curve,  or  that  the  plaintiff  was  weak,  sick  or 
«ifeebled,  and  imless  we  are  to  hold  that  ordinarily  due  care- 
requires  a  carrier  to  assist  passengers  to  move  from  one  part 
of  a  car  to  another  while  the  car  is  in  motion  in  order  to- 
secure  a  seat,  there  was  no  evidence  of  negligence  on  the- 
part  of  the  defendant.  No  authority  has  been  cited  in  sup- 
port of  so  strict  a  rule,  and  such  a  requirement  would  not 
only  impose  an  unnecessary  burden  upon  common  carriers, 
but  would  greatly  interfere  with  the  freedom  and  comfort  of 
passengers. 

Jvdgment  affirmedj,  with  costs  to  the  appellee. 
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THE  HOPKINS  CHEMICAL  COMPANY 


V8. 


THE  READ  UliVG  AND  CHEMICAL  CO.  OF 
BALTIMORE  CITY. 

Master  and  servant :  corporations;  liability  for  torts  of  servant; 
slander;  slander  of  tradesmen,  etc;  mere  disparage- 
ment of  wares,  not — . 

The  acts  of  a  servant,  done  in  the  coarse  of  his  master's  serv- 
ice, and  for  the  master's  benefit,  if  within  the  general  scope  of 
hia  employment,  are  to  be  treated  as  those  of  the  master,  although 
no  express  command  or  privity  of  the  master  be  shown,  and  even 
though  committed  in  opposition  to  the  master's  orders. 

pp.  213,  214 

The  question  whether  the  act  of  a  servant  complained  of,  was 
in  furtherance  of  the  master's  business,  or  within  the  scope  of 
the  employment,  is  generally  one  of  fact,  to  be  determined  by 
the  jury.  p.  214 

In  such  cases,  the  burden  of  proof  is  on  the  defendant  to 
show  that  the  servant  was  not  engaged  in  the  course  of  his  em- 
ployment, p.  214 

A  declaration  in  slander  for  words  uttered  by  a  servant  of  a 
corporation,  is  not  open  to  demurrer  merely  because  it  fails 
to  allege  that  the  words  complained  of  were  uttered  by  the 
authority  of  the  defendant,  or  that  they  were  subsequently  rati- 
fied by  it.  pp.  214-216 
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A  corporation  may  be  held  responsible  for  the  torts  of  its 
agent,  done  while  acting  within  the  general  scope  of  his  employ- 
ment, although  without  express  authority,  or  subsequent  ratifica- 
tion, and  even  though  the  question  of  malice  be  involved. 

pp.  213-214 

No  recovery  of  damages  can  be  had  in  an  action  of  slander, 
where  the  words  are  not  actionable  per  se,  unless  special  dam- 
ages are  alleged  and  proved.  p.  215 

Defamatory  language,  when  used  in  disparagement  of  a 
person's  property,  or  of  the  quality  of  the  articles  which  he 
manufactures  or  sells,  and  which  contains  no  imputation  upon 
him  as  an  individual,  or  in  respect  to  his  office,  profession  or 
trade,  is  not  actionable,  unless  special  damages  can  be  shown. 

p.  215 

To  say  of  a  dentifrice  that  it  "contains  grit  that  would  take 
ci  scratch  the  enamel  from  the  teeth  and  other  ingredients  in- 
jurious to  the  gums,"  does  not  amount  to  an  imputation  against 
the  manufacturer  of  the  dentifrice,  sufficient  to  render  the  words 
actionable  per  se,  and  without  special  damages  being  alleged 
and  proved.  p.  217 

Decided  November  IJth,  lOJJf. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bktscoe, 
BruKE.  Thomas,   Pattison,  Trner  and  Stockbrtdgk,  JJ. 

Cliftmi  S.  Brown,  for  the  appellant. 

Albert  ./.  FleU'hmann,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
The  appeal  in  this  case  is  from  the  action  of  the  Court 
below  in  sustaining  the  demurrer  to  a  declaration  in  slander. 
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The  appellant  in  its  declaration  allied  that  "it  is  now^ 
and  was  on  December  12th,  1913,  the  sole  manufacturer  of  a 
tooth  paste  known  as  the  'A.  C.  Reynolds  Tooth  Paste  ;^  that 
at  great  expense  the  plaintiff  has  advertised  the  said  tooth 
paste  as  the  ^A.  C.  Reynolds  Tooth  Paste,'  and  by  that  name 
it  is  now  and  was  on  December  12th,  1913,  known  and  sold 
to  the  public.  That  the  defendant,  its  agent  or  agents,  on 
or  about  December  12th,  1913,  while  endeavoring  to  make 
a  sale  of  another  article  of  dentifrice  handled  and  sold  by  it 
in  its  store  at  the  southeast  comer  of  Lexington  and  Howard 
streets,  Baltimore,  Maryland,  falsely  and  maliciously  spoke 
to  one  Marie  E.  Judge  of  and  concerning  the  aforesaid  ^A. 
C.  Reynolds  Tooth  Paste'  (which  tooth  paste  is  guaranteed 
by  the  plaintiff  under  the  Pure  Food  and  Drug  Act  of  June 
30,  1906,  serial  number  3922)  the  following  dafamatory 
words,  'that  it,'  meaning  the  A.  C.  Reynolds  tooth  paste,  'was 
nothing  else  but  grit,  was  very  harmful  to  the  gums  and  also 
would  take  the  enamel  off  your  teeth.'  "  In  the  second  count 
the  defamatory  words  as  averred  therein,  are  "that  it^"  mean- 
ing the  A.  C.  Reynolds  tooth  paste,  "was  a  cheap  product^ 
good  only  for  polishing  the  surface  of  the  teeth  and  that  it 
contained  harmful  ingredients,  principally  grit,  which  would 
scratch  the  enamel  frcm  the  teeth."  And  in  the  third  coimt 
the  words  complained  of  are,  "that  it,"  meaning  the  A.  C. 
Reynolds  tooth  paste,  "was  full  of  grit  and  scratched  the 
enamel  from  the  teeth,  and  very  injurious  to  the  gums." 

For  the  injuries  alleged  to  have  been  suffered  by  the  plain- 
tiff because  of  the  utterance  of  such  defamatory  words,  the 
plaintiff  claimed  ten  thousand  dollars  damages.  No  special 
damage  was  alleged. 

The  objections  urged  by  the  defendant  against  the  suffi- 
ciency of  the  declaration  were:  1st.  That  it  is  not  averred 
in  the  declaration  that  the  alleged  defamatory  words  spoken 
by  the  agent  were  authorized  by  the  defendant  corporation, 
or  that  such  words  were  subsequently  ratified  or  approved  by 
it;  and  2nd.  That  the  utterances  were  not  slanderous  per  se, 
and  no  special  damage  was  allied  in  the  declaration.     We 
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will  consider  these  questions  in  the  order  in  which  they  are 
presented. 

In  Cofisolidated  Ry.  Co.  v.  Pierce,  89  Md.  495,  Judge 
JBoYD,  quoting  from  Evans  v.  Davidson,  53  Md.  245,  said: 
**In  one  sense  where  there  is  no  express  command  by  the 
master,  all  wrongful  acts  done  by  the  servant  may  be  said 
to  be  beyond  the  scope  of  the  authority  given ;  but  the  liability 
of  the  master  is  not  determined  upon  any  such  restricted 
interpretation  of  the  authority  and  duty  of  the  servant.  If 
the  servant  be  acting  at  the  time  in  the  course  of  his  master's 
service,  and  for  his  master's  benefit,  within  the  scope  of 
his  employment,  then  his  act,  though  wrongful  or  negligent, 
is  to  be  treated  as  that  of  the  master,  although  no  express 
command  or  privity  of  the  master  be  shown."  Hypes  v. 
Southern  Railroad  Co.,  21  L,  R  A.  (N.  S.)  873;  Sawyer  v. 
Railroad,  142  N.  C.  7. 

In  the  case  of  Hypes  v.  SoiUhern  Railroad  Co.,  supra,  the 
action  there  was  brought  against  the  defendant  railroad  com- 
pany and  its  general  division  superintendent  to  recover  dam- 
ages for  alleged  slanderous  words  spoken  by  such  agent.  A 
demurrer  was  interposed  to  the  declaration;  the  objection 
urged  against  it  being,  as  in  this  case,  that  the  declaration 
contained  no  allegation  that  such  agent  was  expressly  directed 
or  authorized  by  the  corporation  to  speak  the  words  com 
plained  of.  The  Court  there  said:  "It  is  established  that 
corporations,  as  well  as  natural  persons,  are  liable  for  the  wil- 
ful tort  of  an  agent  acting  within  the  general  scope  of  his 
employment  without  previous  express  authority  or  subsequent 
ratification.  The  old  doctrine  that  a  corporation,  having  no 
nund,  cannot  be  liable  for  acts  of  agents  involving  malice,  has 
been  completely  exploded  in  modem  jurisprudence.  While  a 
corporation  is  non  personal  in  its  formal  legal  entity,  it 
represents  natural  persons  and  must  necessarily  perform  its 
duties  through  natural  persons  as  agents,  hence  must  spring 
the  correlative  responsibility  for  the  acts  of  its  agents  within 
the  scope  of  their  employment" 
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The  learned  Court  in  that  case  affirmed  the  action  of  the 
lower  Court  in  overruling  the  demurrer  to  the  declaration^ 
holding  that  it  was  unnecessary  to  all^e  any  express  direc- 
tion or  authority  by  the  corporation  for  the  utterance  of  the 
words  complained  of,  or  that  the  same  were  subsequently 
ratified  by  such  corporation.    . 

In  the  case  of  Sawyer  v.  Railroad,  supra,  likewise  an  action 
for  slander,  the  Court  there,  quoting  from  Wood  on  Master 
and  Servant,  sec.  279,  said :  "The  simple  test  is  whether  they 
were  acts  within  the  scope  of  his  employment;  not  whether 
they  were  done  while  prosecuting  the  master's  business,  but 
whether  they  were  done  by  the  servant  in  furtherance  thereof, 
and  were  such  as  may  fairly  be  said  to  have  been  authorized 
by  him.  By  ^authorized'  is  not  meant  authority  expressly 
conferred,  but  whether  the  act  was  such  as  was  incident  to 
the  performance  of  the  duties  entrusted  to  him  by  the  master, 
even  though  in  opposition  to  his  express  and  positive  orders." 

This  seems  to  be  the  settled  rule  of  law  applicable  to  cases 
of'  this  character  in  this  and  other  jurisdictions. 

As  was  said  by  this  Court  in  the  Consolidated  Ry.  Co.  v. 
Pierce,  supra,  "The  question  whether  the  act  of  the  servant 
complained  of  was  in  furtherance  of  the  master's  business, 
within  the  scope  of  the  servant's  employment,  is  generally  one 
of  fact  to  be  determined  by  the  jury.  In  Cleveland  v.  New- 
stmi,  45  Mich.  62,  it  was  held  that  the  burden  was  on  the 
defendant  to  show  that  the  servant  was  not  engaged  in  the 
course  of  his  employment.  In  Rounds  v.  Delaware,  Lack. 
&  West.  R.  R.  Co.,  64  N.  Y.  129,  the  Court  said  it  is  ordi- 
narily a  question  to  be  determined  by  the  jury.  But,  as  was 
said  in  Ritchie  v.  Waller  (63  Conn.  155),  when  the  servant's 
deviation  from  the  strict  course  of  his  employment  or  duty 
18  slight  and  not  unusual,  the  Court  may  determine,  as  a 
matter  of  law,  that  he  is  still  executing  the  master's  business, 
and  if  the  deviation  is  very  marked  and  unusual,  it  may  deter- 
mine the  contrary." 

It  is  clear  to  us,  applying  the  well  settled  rule  of  law  stated 
above,  that  the  declaration  of  the  plaintiff  is  not  defective 
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because  it  fails  to  allege  that  the  words  complained  of  were 
uttered  by  the  authority  of  the  defendant  corporation,  or 
that  such  utterances  were  subsequently  ratified  by  such  cor- 
poration. 

The  second  objection  urged  against  the  sufficiency  of  the 
declaration  presents  the  sole  question  whether  the  defama- 
tory words  complained  of  are  actionable  per  se,  that  is,  action- 
able  without  special  damage.  If  they  are  found  not  to  be 
actionable  without  special  damage,  then  there  can  be  no  recov- 
ery unless  special  damage  is  alleged  and  proven.  DeWitt  v. 
Scarlett,  113  Md.  51 ;  Pollard  v.  Lyon,  91  U.  S.  225  (L.  Ed., 
page  314) ;  Dooling  v.  Budget  Pub.  Co.,  144  Mass.  258 ; 
Boynton  v.  Shaw  Stocking  Co.,  146  Mass.  221. 

The  defamatory  words  were  here  spoken  in  disparagement 
of  the  quality  of  an  article  of  dentifrice  manufactured  by 
the  plaintiff.  By  the  law  of  libel  and  slander  defamatory 
language  is  actionable  without  special  damage  when  it  con- 
tains an  imputation  upon  one  in  respect  of  his  office,  profes- 
sion or  trade.  But  it  is  not  actionable  at  all  when  it  is 
merely  in  disparagement  of  one's  property  or  of  the  quality 
of  the  articles  which  he  manufactures  or  sells,  unless  it  occa- 
sions special  damage.  The  language,  however,  may  not  only 
be  spoken  in  disparagement  of  the  property,  but  may  also 
contain  an  imputation  upon  the  manufacturer  or  vendor  in 
respect  to  his  trade  or  business,  in  which  event  such  words 
will  be  actionable  per  se. 

It  seems  to  be  a  generally  accepted  rule  of  law  of  libel 
and  slander  that  defamatory  language,  when  it  is  used 
merely  in  disparagement  of  a  person's  property  or  of  the 
quality  of  the  article  which  he  manufactures  or  sells  and 
contains  no  imputation  upon  him  as  an  individual  or  in 
respect  to  his  office,  profession  or  trade,  is  not  actionable 
unless  special  damage  can  be  shown.  Victor  Safe  &  Loch 
Co.  V.  DerigJit,  Amer.  £  Eng.  Anno.  Cases,  Vol.  8,  809,  and 
note  thereunder.  Kennedy  v.  Press  Publication  Co.,  41  Hun. 
(K  Y.),  422;  Tobias  v.  Earland,  4  Wendell,  537. 


Digitized  by 


Google 


216    HOPKINS  C.  00.  vs.  READ  DRUG  &  C.  CO. 

Opinion  of  the  Ck)urt  [124 

It  is  true  that  some  of  the  cases  seem  to  be  in  conflict  with 
this  rule,  but  as  it  was  said  in  Kennedy  v.  Press  Pvhlication 
Co.,  41  Hun.  (N.  Y.),  422,  **the  conflict  is  more  apparent 
than  real.  A  libel  on  a  thing  may  constitute  a  libel  on  a 
person.  Thus  to  say  of  a  brewer  that  he  adulterates  his  beer 
would  be  a  libel  upon  him  in  his  trade,  not  because  of  the 
allegation  that  the  beer  was  bad,  but  because  the  language 
would  import  deceit  and  malpractice  on  the  part  of  the 
brewer.  It  is,  therefore,  at  times  difficult  to  determine 
whether  the  publication  attacks,  the  person  or  merely  the 
thing,  and  any  apparent  conflict  in  the  authorities  arises  out 
of  this  difficulty.  There  is  no  dispute  as  to  the  principle, 
the  difference  is  only  as  to  the  application  of  the  rule.'' 

In  the  case  of  Dooling  v.  Budget  Pub,  Co.,  supra,  it  was 
said,  words  relating  merely  to  the  quality  of  articles  made, 
produced,  furnished  or  sold  by  a  person,  though  false  and 
malicious,  are  not  actionable  without  special  damage,  for 
example  the  condemnation  of  books,  paintings  and  other 
works  of  art,  music,  architecture,  and  generally  of  the  prod- 
uct of  one's  labor,  skill  or  genius  may  be  unsparing,  but  it  is 
not  actionable  without  the  averment  and  proof  of  special 
damages  unless  it  goes  further  and  attacks  the  individual. 

With  this  rule  of  law  before  us,  we  are  to  inquire  whether 
the  words  here  spoken  impute  to  the  plaintiff  such  miscon- 
duct, deceit  or  malpractice  in  the  manufacture  or  disposition 
of  its  product  as  to  enable  us  to  say  that  the  words  spoken 
are  actionable  per  se. 

It  is  here  said  of  the  article  of  dentifrice  manufactured 
by  the  plaintiff  that  it  contained  grit  that  would  take  or 
scratch  the  enamel  from  the  teeth  and  other  ingredients 
which  were  harmful  or  injurious  to  the  gums.  This  lan- 
guage can  hardly  be  said  to  attack  the  plaintiff  or  to  impute 
to  it  deceit  or  malpractice  in  the  manufacture  of  its  article 
of  dentifrice.  No  reference  is  made  to  the  plaintiff  at  all. 
The  tooth  paste  may  have  contained  ingredients  the  effect 
of  which,  when  used  for  cleansing  the  teeth,  was  to  take  the 
enamel  therefrom  or  injure  the  gums.    But  this  all  could  be 
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true  and  yet  not  impute  to  the  plaintiff  any  deceit  or  mal- 
practice in  the  manufacture  of  the  article.  It  may  have  con- 
tained an  ingredient,  that  is  characterized  by  the  plaintiff 
as  grit,  that  was  intended  to  have  the  effect  of  polishing  the 
teeth,  and  yet  either  because  of  its  quality  or  quantity  it 
may  have  had  the  effect  mentioned  in  the  alleged  defamatory 
v^ords,  and  so  far  as  the  utterances  themselves  disclose,  such 
effects  resulting  from  the  use  of  the  paste  might  have  been 
unknown  to  the  plaintiff;  it  is  nowhere  charged  with  the 
knowledge  of  these  conditions. 

To  hold  that  these  words  contain  an  imputation  against 
the  plaintiff  in  respect  of  its  trade  or  business,  so  as  to  render 
them  actionable  per  se,  or  actionable  without  special  damage, 
would  be  giving  an  unwarranted  meaning  to  such  utterance. 

Our  attention  has  been  called  by  the  plaintiff  to  the  case  of 
Blvmhardt  v.  Rohr,  decided  by  this  Court  and  reported  in 
70  Md.  328.  This  case  differs  widely  from  the  case  before 
us.  In  that  case  the  defamatory  words  charged  the  plaintiff 
with  buying  and  slaughtering  diseased  cattle  and  selling  their 
meat  to  his  customers,  an  offense  punishable  under  the  com- 
mon law.  It  is  true,  the  Court  did  not  rest  its  decision  in 
the  case  entirely  upon  that  ground,  it  also  held  that  the 
defamatory  words  charged  him  with  misconduct  that  was 
calculated  to  injure  his  business.  It  can  not,  we  think,  be 
gathered  from  the  facts,  alleged  in  the  declaration,  that  the 
defamatory  words  charge  the  plaintiff  with  any  violation  of 
the  Federal  Statute  known  as  the  Pure  Food  and  Drug  Law, 
Chapter  3915  of  the  Acta  of  1906,  for  which  an  action  would 
lie  without  special  damage  as  contended  for  by  the  plaintiff. 

We  find  no  error  in  the  ruling  of  the  Court  below  in  sus- 
taining the  demurrer  to  the  declaration.  The  judgment  will 
therefore  be  affirmed. 

Judgment  affirmed,  with  costs  to  appellee. 
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ALBERT  ().  MURRAY. 

vs. 

MARY  E.  CON  LEY  and  JOHN  A.  CONLEY,  Adminis^ 

TRATOKS  C.   t.  a,  OF  MaRGABET  eT.  WlLLIAMS. 

Testamentary  law:  powers  of  sale  to  executors;  failure  or  re- 
fusal to  act;  appointment  of  administrators  c,  t  a,; 
section  291  of  Article  93  of  the  Code, 

The  purpose  of  section  291  of  Article  93  of  the  Code  was  to 
avoid  the  cost  and  delay  incident  to  chancery  proceedings,  and 
to  confer  upon  the  administrator  d,  b.  n,,  with  the  will  annexed, 
or  the  administrator  with  the  will  annexed,  appointed  by  the 
Orphans'  Court,  "all  the  power  and  authority  to  sell,  which  the 
ciriginal  executor  derived  from  the  will."  p.  2:51 

It  includes  every  case  where  an  executor  refuses  or  declines 
10  act,  or  died  without  executing  the  power  given  him  by  the  will. 

p.  221 

The  provisions  of  the  Code  are  not  limited  to  cases  where  a 
will  has  been  admitted  to  probate,  and  the  executor  dies  after 
qualifying  and  receiving  his  letters  without  executing  his 
powers.  p.  221 

The  powers,  in  such  cases,  conferred  upon  an  administrator, 
c.  t.  a.,  are  not  powers  acquired  by  virtue  of  the  probate  and  the 
qualification  of  the  administrator,  but  are  powers  derived  from 
the  will.  p.  221 

A  testator  devised  real  estate  to  a  devisee  for  life,  upon 
his  death,  to  be  sold  by  the  executor,  named  in  the  will,  and 
the  proceeds  divided  among  his  nephews  and  nieces;  the  will 
was  not  probated  until  after  the  death  of  the  life  tenant  and 
executor;  letters  of  administration  c.  t,  a,  were  granted,  and 
the  administrator  ordered  to  sell  the  property  as  directed  by 
the  will;  upon  an  appeal  from  an  order  overruling  exceptions 
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to  the  ratification  of  the  sale,  on  the  ground  of  want  of  juris- 
diction of  the  Orphans'  Court  to  direct  the  sale,  it  was :  Held, 
that  the  facts  brought  the  case  under  the  provisions  of  section 
291  of  Article  93  of  the  Code  of  1912,  which  confer  upon  the 
Orphans'  Court  jurisdiction  to  direct  a  sale,  where  the  executor 
dies  without  having  exercised  the  power  of  sale  conferred  by 
the  testator,  and  the  order  was  affirmed.  p.  223 

Decided  November  11th,  19 H. 

Appeal  from  the  Orphans'  Court  of  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe 
Burke,  Thomas,   Pattison,  Urnee  and  Constable,  JJ. 

/.  A,  Mason,  for  the  appellant 

Robert  II.  McCauley  and  Harry  A.  Humrichouse ,  for  the 
appellees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

Margaret  J.  Williams,  of  Washington  County,  Maryland, 
died  in  January,  1910,  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate  by  the  Orphans'  Court  of 
said  county  on  the  22nd  of  July,  1913. 

By  her  said  will  the  testatrix  devised  her  house  and  lot  in 
Williamsport,  Maryland,  to  her  brother,  James  H.  Anderson, 
for  life,  and  directed  that  after  his  death  the  property  should 
be  sold  by  her  executor  therein  named,  M.  Emmitt  Cullen, 
and  the  proceeds  divided  among  her  nephew,  niece  and  two 
daughters  therein  named,  as  therein  provided. 

M.  Emmitt  Cullen,  the  executor  appointed  by  the  will,  died 
in  January,  1911,  and  the  will  was  not  admitted  to  probate 
until  after  the  expiration  of  the  life  estate  of  James  H. 
Anderson  in  1913,  when  letters  of  administration,  cwn  testa- 
mento  arvnexo,  were  granted  to  Mary  E.  Conley  and  John  A. 
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Conley,  who  were,  by  an  order  of  the  Orphans'  Court,  author- 
ized and  directed  to  sell  the  property  in  accordance  with  the 
provisions  of  the  will. 

After  the  property  was  sold,  and  the  sale  was  reported  to 
the  Orphans'  Court,  Albert  O.  Murray,  the  purchaser,  filed 
exceptions  to  the  sale  on  the  ground  that  the  Orphans'  Court 
had  no  "jurisdiction  or  power  to  pass  said  order"  authoriz- 
ing and  directing  a  sale  of  the  property.  The  exceptions  were 
answered  by  the  administratrix  and  administrator,  cum  testa- 
mento  annexo,  and  after  a  hearing  the  Orphans'  Court  passed 
an  order  overruling  the  exceptions  and  ratifying  the  sale, 
from  which  order  the  purchaser  has  appealed. 

Section  291  of  Article  93  of  the  Code  of  1912  provides: 
"In  all  cases  in  which  a  testator,  by  will,  has  di- 
rected his  real  estate  to  be  sold  for  the  payment  of 
debts,  or  for  any  other  purpose,  and  the  executor  or 
executors  therein  named  shall  refuse  or  decline  to  act, 
or  shall  die  without  executing  the  powers  vested  in  him 
or  them,  it  shall  and  may  be  lawful  for  the  several 
Orphans'  Courts  of  this  State,  upon  petition  of  any 
party  interested,  to  appoint  an  administrator  de  bonis 
nofiy  with  the  will  annexed,  or  to  empower  the  admin- 
istrator with  the  will  annexed,  previously  appointed,  to 
execute  the  trusts  of  said  will  in  the  same  manner 
and  to  the  same  extent  as  the  executor  or  executors  ap- 
pointed by  the  will  could  or  might  do." 

The  theory  of  the  appellant  is  that  as  the  executor  named 
in  the  will  died  before  the  will  was  admitted  to  probate  he 
"never  had  an  opportunity  to  refuse  or  decline  to  act  as 
executor,"  and  that  the  power  of  sale  given  by  the  will  never 
vested  in  him,  his  contention  as  to  the  last  proposition  being 
that  such  a  power  cannot  become  vested  in  an  executor  until 
the  will  is  admitted  to  probate,  and  he  has  accepted  the  trust, 
qualified  and  received  letters  testamentary. 

This  Court  has  repeatedly  held  that  the  purpose  which 
this  section  of  the  Code  was  designed  to  accomplish  was 
to  avoid  the  cost  and  delay  incident  to  chancery  proceedings. 
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and  that  the  intention  of  the  Legislature  was  to  confer  upon 
the  administrator  de  boms  norij  with  the  will  annexed,  or 
the  administrator  with  the  will  annexed,  appointed  by  the 
Orphans'  Court  "all  the  power  and  authority  to  sell  which 
the  original  executor  derived  from  the  will.''  Keplinger  v. 
MaccubUn,  58  Md.  203 ;  Venahle  v.  Mercantile  T.  &  D.  Co., 
74  Md.  187 ;  Bay  v.  Posner,  78  Md.  42.  With  that  end  in 
view,  the  language  employed  clearly  indicates  the  intention 
of  the  Legislature  to  include  every  case  in  which  an  executor 
refuses  or  declines  to  act,  or  dies  without  executing  the  power 
given  him  by  the  will.  Accordingly  it  was  held  to  apply 
where  one  of  the  executors  refused  to  act,  and  the  other,  after 
having  administered  the  personal  estate,  died  without  having 
executed  the  power  of  sale  given  by  the  will  {Keplinger  v. 
Maccabhin,  supra) ;  where  the  will  was  admitted  to  probate 
and  the  executor  declined  to  serve  (  Venahle  v.  Mercantile  T. 
&  D.  Co.,  supra)  ;  where  the  executors,  after  having  received 
letters  testamentary,  were,  on  their  own  petition,  relieved 
fTt)m  the  executorship  {Bay  v.  Posner,  supra)  ^  and  where  the 
executor  appointed  by  the  will  qualified,  but  was  subse- 
quently removed  because  of  his  failure  to  give  counter  secur- 
ity, the  Court  holding  that  his  refusal  to  give  the  required 
security  was  a  refusal  to  act  within  the  meaning  of  the  sec- 
tion referred  to  (Wright  v.  Williams,  93  Md.  66). 

The  provision  of  the  Code  does  not  limit  the  jurisdiction 
of  the  Orphans'  Court  to  cases  in  which  the  will  has  been 
admitted  to  probate,  and  the  executor,  after  having  qualified 
and  received  letters  testamentary,  dies  without  having  exe- 
cuted the  powers  vested  in  him,  and  the  powers  referred  to 
in  the  statute  are  not  powers  acquired  by  virtue  of  the  pro-, 
bate  and  his  having  qualified  and  received  letters  testament- 
ary, but  the  powers  derived  from  the  will,  and  whenever  these 
powers  become  vested  in  the  executor,  the  Orphans'  Court  is 
given  jurisdiction  upon  his  refusing  or  declining  to  act,  or 
dying  without  having  executed  them. 

The  probate  of  a  will  establishes  the  factum  of  the  will, 
which  then  speaks  and  takes  effect  from  the  time  of  the  death 
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of  the  testator.  Buchanom  v.  Turner,  26  Md.  1 ;  WUcoxen 
w  Reese,  63  Md.  542.  M.  Emmitt  Cullen  having  survived 
the  testatrix,  the  powers  conferred  upon  him  as  executor  by 
the  will  vested  in  him  upon  the  death  of  the  testatrix. 

It  is  said  in  1  Williams  on  Executors  (10  Ed.),  214 :  "The 
probate  is,  however,  merely  operative  as  the  authenticated 
e>ddence,  and  not  as  the  foundation,  of  the  executor's  title; 
for  he  derives  all  his  interest  from  the  will  itself,  and  the 
property  of  the  deceased  vests  in  him  from  the  moment  of 
the  testator's  death.  Hence  the  probate,  when  produced,  is 
said  to  have  relation  to  the  time  of  the  testator's  death."  A 
similar  statement  is  found  in  the  note  in  1  Jarman  on  Wills 
(6  Ed.),  37,  where  it  is  said:  "Probate  is,  however,  opera- 
tive merely  as  the  authenticated  evidence,  and  not  at  all  as 
the  foundation  of  the  title  to  the  property  disposed  of  bv 
the  will.  The  title  passes  to  the  devisee  or  l^atee  at  the 
death  of  the  testator,  and  the  probate  of  the  will  relates  back 
to  that  time."  In  the  case  of  Woolley  v.  Clark,  5  Bam.  & 
Alderson,  744,  Abbott,  C.  J.,  states  the  rule  as  follows: 
"There  is  a  manifest  distinction  between  the  case  of  an 
administrator  and  an  executor.  An  administrator  derives 
his  title  wholly  from  the  ecclesiastical  court  He  has  none 
until  letters  of  administration  are  granted,  and  the  property 
of  the  deceased  vests  in  him  only  from  the  time  of  the  grant. 
An  executor,  on  the  other  hand,  derives  his  title  from  the 
will  itself,  and  the  property  vests  in  him  from  the  moment 
of  the  testator's  death."  This  is  the  principle  generally  rec- 
ognized in  respect  to  the  title  of  an  executor,  and  it  is  the  one 
firmly  established  in  this  State.  In  Winchester  v.  Union 
Bank,  2  G.  &  J.  79,  Chief  Jtn>OK  Buchanan  said  that  an 
executor  "derives  all  his  interest  from  the  will ;  and  though 
probate  is  necessary  to  the  authentication  of  his  right,  ye!t 
it  is  the  will  alone  which  gives  it,  and  the  probate  is  only 
the  legitimate  evidence  of  his  title.  He  may,  therefore, 
sue,  but  cannot  declare  before  probate,  for  he  cannot  assert 
his  right  in  Court,  as  an  executor,  without  producing  his 
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letters  testamentary.^'  And  in  the  very  recent  case  of  Decker 
V.  Fahrenholtz,  107  Md.  515,  Judge  Pk\rce^  speaking  for 
this  Court,  said :  "The  general  doctrine  is  that  the  title  and 
rights  of  the  executor  are  created  by  the  will  and  not  by 
the  probate,  which  is  merely  evidence  of  such  title  and  rights, 
and  in  this  respect  the  probate  relates  back  to  the  death  of 
the  testator.  23  Am.  &  Eng.  Enc.  of  Law,  2  Ed.  p.  136. 
This  is  the  Maryland  law."  He  then  quotes  the  statement 
of  Chief  Judge  Euciianats.,  referred  to  above,  and  adds: 
•*The  person  named  as  executor  can  not  be  disregarded  by  the 
Court  unless  he  is  for  some  reason  disqualified  to  act,  and 
the  authority  of  the  Court  is  limited  to  qualifying  the  execu- 
tor and  issuing  letters  testamentary." 

Learned  counsel  for  the  appellant  relies  upon  the  case 
of  WiLcoxen  v.  Reese,  supra,  but  the  ruling  of  the  Court  in 
that  case  is  in  entire  accord  with  what  we  have  here  said. 
There  the  executor  died  before  the  testator,  and  the  Court 
held  that  the  power  of  sale  given  by  the  will  never  vested  in 
anyone,  because  as  a  will  speaks  only  from  the  death  of  the 
testator,  there  "was  in  reality  no  executor  of  the  will." 
Chief  Judge  Alvey  said,  however:  "Now,  if  the  person 
named  in  the  will  had  survived  the  testator,  and  become 
clothed  with  the  power,  and  then  died  without  executing 
the  same,  the  case  would  have  been  quite  different.''  In  the 
case  at  bar  the  executor  did  survive  the  testatrix,  and  was, 
therefore,  clothed  with  the  power  conferred  by  the  wiU, 
which  speaks  from  the  date  of  her  death. 

We  think  the  facts  of  this  case  bring  it  clearly  within 
the  provision  of  the  section  of  the  Code  referred  to,  which 
confers  upon  the  Orphans'  Court  jurisdiction  to  direct  a 
sale  of  the  property  of  a  testator  where  the  executor  dies 
without  having  executed  the  powers  of  sale  vested  in  him, 
and  we  must,  therefore,  aflSrm  the  order  from  which  this 
iippeal  was  taken. 

Order  affirmed,  unth  costs  to  the  appellee. 
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ELIZABETH  MAI.KUS. 


V8. 


JOHN   HOLT  RICHARDSON,  Administrator  of  the 
Estate  of  Philip  Malkus,  Deceased. 

Testamentary  law.  distribution;  widow's  rights;  devises  in  lieu 
of  thirds;  Code.  Articlp.  93,  sees,  302,  305,  309.     Orphans' 
Courts:  accounts;  correction   of  errors;  revoca- 
tion of  orders;  hearing  on  bill  and  answer; 
issues  of  fact. 

Where  a  testator  directs  a  legatee  to  pay  a  mere  nominal  sum 
to  the  widow,  it  does  not  pass  to  her  such  an  interest  as  to  bar 
her  rights  to  furniture  or  $75  under  sec.  309,  nor  to  her  thirds, 
under  sees.  302  and  305  of  Art.  93.  p.  22S 

As  the  provision  was  committed  to  a  legatee  and  was  not  a 
direct  bequest,  or  an  appropriation  of  any  of  the  assets,  it 
formed  no  part  of  the  administration  accounts.        pp.  227-228^ 

The  Orphans'  Courts  have  authority  to  correct  errors  in  ad- 
ministration accounts,  even  after  final  ratification,  and  abrogate 
their  own  orders,  when  it  is  necessary  so  to  do  in  order  to  pro- 
mote the  ends  of  justice.  p.  229 

But  such  applications  must  be  made  within  a  reasonable 
time ;  and  what  is  a  reasonable  time  depends  upon  the  facts  of 
each  particular  case.  p.  22^ 

Under  the  circumstances  of  the  case,  where  nothing  appeared 
to  make  inequitable  the  opening  of  the  estate,  the  lapse  of  two 
years  and  a  half  from  the  time  of  ratifying  an  account  in  an 
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Orphans'  Court,  was  held,  not  to  be  unreasonable  delay  in  filing 
a  petition  to  open  the  account.  pp.  229-230 

Where  a  petition,  filed  in  an  Orphans'  Court  by  one  purport- 
ing to  be  the  widow  of  the  decedent,  is  heard  on  bill  and  answer, 
its  formal  averment  as  to  the  character  in  which  the  petitioner 
filed  the  petition,  cannot  be  taken  as  denied  by  a  simple  state- 
ment in  the  answer,  that  the  reason  why  a  certain  payment  had 
not  been  made,  had  been  because  the  respondent  was  without 
knowledge  as  to  whether  the  decedent's  widow  was  still  living. 

p.  230 

In  such  cases,  to  put  the  fact  in  issue,  the  answer  should  have 
declined  to  admit  or  deny  the  allegation  as  to  the  relationship, 
and  have  called  for  proof.  p.  230 

Decided  November  11th,  19 H. 

x\ppeal  from  the  Orphans' .  Court  of  Baltimore  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bkiscoe, 
Burke,  Thomas,  Pattison,  Urxeb  and  Coxstabi.e,  J  J. 


Armstrong  Thomas  and  J.  Pwrdon  Wright,  for  the  appel- 
lant 


George  WasJiington  ]¥illiams  (with  whom  was  John  IL 
Richardson  on  the  brief),  for  the  appellee. 

Urner,  J.,  delivered  the  opinion  of  the  Court. 

A  petition  filed  by  the  appellant  in  the  Orphans'  Court  of 
Baltimore  County,  in  March,  1914,  alleged  in  effect  that 
she  was  the  widow  of  Philip  Malkus,  who  died  on  July 
18th,  1910,  leaving  a  will  by  which  he  made  certain  specific 
bequests  of  chattels  real  and  personal  property,  constituting 

VOL.  124.  15 


Digitized  by 


Google 


226  MALKUS  vs.  RICHARDSON. 

Opinion  of  tbe  CJourt  [134^ 

his  whole  personal  estate,  to  his  son^  Philip  Malkus,  Jr.,  aad 
his  daughter,  Katherine  Hettchen,  and  that  the.  executors  of 
the  will  stated  an  administration  account  by  which  the  inter- 
ests of  the  petitioner  as  widow  were  ignored. and  the  entire 
estate  was  distributed  to  other  persons  in  violation  of.  her 
rights.  It  was  accordingly  prayed  that  the  acoount  be  re- 
opened and  that  an  order  passed  by  the  Court  in  aid  of  the 
distribution  be  rescinded.  In  pursuance  of  a  citation  duly 
issued  answers  to  the  petition  were  filed  by  Elizabeth  TTamka, 
as  executrix  named  in  the  will,  and  by  John  Holt  Richard- 
son, administrator  of  the  estate  of  Philip  Malkus,  Jr.,  who 
had  been  appointed  by  the  will  as  executor  and  who  had  died 
after  participating  in  the  accounting  and  distribution  now 
sought  to  be  re-opened.  The  answer  of  the  executrix  averred 
that  the  estate  of  Philip  Malkus  had  been  fully  administered 
and  the  account  finally  ratified ;  that  by  the  will  of  the  testa- 
tor the  sum  of  five  dollars  was  bequeathed  to  one  Elizabeth 
Malkus,  his  wife,  which  sum  the  respondent  has  in  hand  but 
has  been  unable  to  pay  "as  she  did  not  know  nor  does  she 
know  whether  the  said  Elizabeth  Malkus  be  now  living  or 
dead ;''  that  the  respondent  has  no  knowledge  of  any  rights 
of  the  petitioner  other  than  the  bequest  referred  to,  and  that 
one  of  the  executors  being  now  deceased,  and  the  account  hav- 
ing been  finally  ratified  by  the  Orphans'  Court,  without  any 
objection  being  filed,  and  more  than  two  years  having  elapsed 
since  its  ratification,  the  Court  was  without  jurisdiction  or 
authority  to  re-open  the  administration.  In  the  answer  of 
Mr.  Richardson,  as  administrator  of  the  estate  of  the  deceased 
executor,  it  was  simply  alleged  that  the  estate  of  Philip 
Malkus  had  been  distributed  in  accordance  with  the  termii 
of  his  will,  and  the  account  of  the  administration  had  been 
filed  and  finally  ratified  more  than  two  years  ago,  and  that 
the  Court  was  without  authority  or  jurisdiction  to  rescind 
the  order  of  ratification.  By  agreement  of  counsel  the  matter 
was  heard  by  the  Orphans'  Court  upon  the  petition  and 
answers,  without  testimony,  and  by  an  order  passed  at  the 
conclusion  of  the  hearing  the  petition  was  dismissed. 
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The  record  before  us  includes  transcripts  of  the  will  of 
Philip  Malkus  and  of  the  administration  account  in  contro- 
versy. After  bequeathing  separately  to  Katherine  and  Philip 
certain  leasehold  properties,  and  to  the  latter  all  the  equip- 
ment and  stock  of  material  used  by  the  testator  in  the  busi- 
ness he  was  conducting  on  the  premises  described,  and  after 
directing  the  daughter  Katherine,  out  of  the.  bequest  in  her 
favor,  to  pay  specified  sums  to  other  children. of  the  testator,, 
the  will  proceeds  as  follows: 

"I  hereby  direct  my  son  Philip  Malkus,  out  of  the 
devise  and  bequest  unto  him,  to  pay  unto  my  daughter 
Elizabeth  Kamka  the  sum  of  One  Hundred  Dollars; 
and  unto  my  sons  Daniel  Malkus  and  Charles  Malkus, 
and  my  daughters  Annie  Long  and  Mary  Baneries, 
each  the  sum  of  Pifty  Dollars;  and  I  further  charge 
my  said  son  Philip  Malkus  to  pay  unto  my  wife  Eliza- 
beth Malkus  the  sima  of  Five  Dollars,  and  unto  my  son 
Henry  Malkus  the  sum  of  Twenty  Dolliars." 

The  administration  account  charged  the  executors  with 
the  inventoried  estate  to  the  amount  of  $1,315.00:  It  them 
gave  credit  for  the  usual  costs  and  expensefs  of  adtninistra- 
tion,  the  commissions,  however,  being  waived,  and  for  the- 
distribution  and  payments  mentioned  in  the  will,  except  the 
amounts  directed  to  be  paid  to  the  testator's  son  Henry  and 
tu  the  widow.  The  exclusion  of  these  items  from  the  ac- 
count was  probably  due  to  the  fact  that  the  will  did  not  pro- 
vide, as  it  did  in  the  other  instances,  for  the  payment  of 
the  two  excepted  sums  out  of  the  estate  bequeathed,  t)ut  sim- 
ply charged  one  of  the  legatees  to  pay  the  amounts  indi- 
cated. By  the  terms  of  the  will  it  was  not  made  the  duty 
uf  the  executors  to  pay  the  designated  sum  of  five  dollars 
to  the  surviving  wife  of  the  testator  or  to  secure  its  pay- 
ment out  of  any  part  of  the  estate.  As  this  nominal  provi- 
t^ion  for  the  widow  was  expressly  committed  to  a  legatee  and 
was  not  mado  in  the  form  of  a  direct  bequest  or  of  an  appro- 
priation out  of  any  of  the  assets  for  distribution,  there  would' 
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8eem  to  have  been  no  occasion  to  include  it  in  the  administra- 
tion account. 

But  the  purpose  of  the  petition  is  to  assert  claims  of  a 
more  substantial  nature.  It  is  contended  that  the  petitioner 
is  entitled  to  the  special  allowance  of  seventy-five  dollars,  or 
the  equivalent  in  household  and  kitchen  furniture,  which 
the  Code  provides  for  widows  by  section  309  of  Article  93, 
and  also  to  one-third  of  the  personal  property  of  her  de- 
ceased husband  under  sections  302  and  305  of  the  same 
x\rticle,  the  former  of  which  entitles  a  widow  to  the  propor- 
tion just  stated  of  the  personalty,  by  virtue  of  her  renuncia- 
tion of  the  will,  and  the  latter  of  which  declares  that  "if  in 
effect  nothing  shall  pass  by  such  devise,  she  shall  not  be 
thereby  barred"  (of  her  marital  interests  in  the  estate) 
^•whether  she  shall  or  shall  not  renounce  as  aforesaid,  it  be- 
ing the  intent  of  this  article,  and  consonant  to  justice,  that 
a  widow  accepting  or  abiding  by  a  devise,  in  lieu  of  her 
legal  right,  shall  be  considered  as  a  purchaser  with  a  fair 
consideration." 

Unless  the  rights  of  the  petitioner  must  be  denied  recog- 
nition because  of  the  special  defenses  to  be  presently  con- 
sidered, there  can  be  no  serious  doubt  as  to  the  validity  of 
the  claims  she  is  seeking  to  enforce.  The  provision  for  the 
allowance  of  seventy-five  dollars  in  money  or  furniture,  to 
the  widow  is  clear  and  positive  and  leaves  no  room  for  dis- 
cussion. Upon  the  more  important  question  as  to  whether 
the  direction  to  a  legatee  to  pay  a  mere  nominal  sum  to  the 
widow  of  the  testator  is  such  a  devise  or  bequest  to  her,  and 
passes  such  an  interest,  as  is  sufficient  under  the  law  to  bar 
her  right  to  one-third  of  the  personal  estate,  in  the  absence 
of  her  written  renunciation  of  the  will,  we  think  the  plain 
intent  of  the  statute  and  obvious  considerations  of  practical 
justice,  require  that  this  inquiry  be  answered  in  the  negative. 

The  argfUmeut,  was  chiefly  concerned  with  the  propositions 
pdvanced  -by  the  respondents,  first,  that  the  Orphans'  Court 
,iiad  no  power  to  reopen  the  administration  account  and  re- 
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seind  the  orders  of  ratification  and  distribution  so  long  after 
the  estate  had  been  finally  settled,  and  secondly,  that  no 
proof  having  been  offered  to  identify  the  petitioner  as  tiie 
widow  of  the  testator,  notwithstanding  the  statement  in  one 
cf  the  answers  on  that  subject,  the  relief  sought  could  not 
properly  have  been  granted. 

It  has  been  repeatedly  held  that  the  Orphans'  Courts  of 
the  State  have  ample  authority  to  correct  errors  in  the  ac- 
counts of  executors  and  administrators  after  final  ratifica- 
tion, and  to  abrogate  and  modify  their  own  orders,  when 
necessary  to  promote  the  ends  of  justice.  French  v.  Wash- 
ington County  Home,  115  Md.  311 ;  Gallagher  v.  Martin, 
102  Md.  115 ;  Hardi  v.  Birely,  72  Md.  134 ;  Hoffnum  v.  Hoff- 
man, 88  Md.  60 ;  Geesey  v.  Geesey,  94  Md.  371 ;  Bantz  v. 
Bantz,  52  Md.  689 ;  Gavin  v.  Carling,  55  Md.  536 ;  In  Re 
Estate  of  Slraiton,  46  Md.  551 ;  Scott  v.  Fox,  14  Md.  388. 
The  application  for  such  action  must,  of  course,  be  made 
within  a  reasonable  time  after  the  passage  of  the  order  or 
the  settlement  of  the  account  which  is  the  subject  of  com- 
plaint, but  the  question  whether  the  relief  is  seasonably 
applied  for  depends  upon  the  facts  of  the  particular  case 
undw  review.  In  Hardt  v.  Birely,  supra,  it  was  held  that 
a  petition  filed  in  June,  1889,  was  not  presented  too  late  to 
obtain  the  correction  of  an  executor's  accoimt  which  had 
been  finally  ratified  in  October,  1886.  The  two  years  and 
eight  months  thus  intervening  between  the  order  of  ratifica- 
tion and  the  request  for  its  rescission  exactly  equal  the 
period  of  the  delay  in  the  present  case.  In  the  instance  just 
cited  the  commissions  allowed  the  executor  were  sought  to  be 
1  educed  on  the  theory  that  they  were  improperly  charged  as 
to  a. certain  portion  of  the  estate,  while  here  the  error  is 
alleged  to  consist  in  the  distribution  of  the  assets  in  total 
disregard  of  the  rights  of  the  petitioning  widow.  There  does 
not  appear  to  have  been  any  change  of  circumstances  since 
the  account  was  filed,  in  the  case  before  us,  which  would 
make  it  inequitable  to  re-open  the  estate  for  the  purpose  of 
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!  having  the  distribution  conform  to  the  actual  legal  rights  of 
the  persons  entitled.  The  case  as  presented  does  not  show- 
any  conditions  which  would  justify  the  refusal  of  the  widow's 
application  on  the  ground  that  she  has  'been  guilty  of  unrea- 
sonable delay  in  filing  her  petition. 

The  only  other  question  to  be  considered  is  whether  the 
petition  was  properly  dismissed  because  of  the  absence  of 
proof  as  to  the  petitioner's  identity,  in  view  of  the  statement 
in  the  answer  of  the  executrix  that  she  had  been  unable  to 
make  the  payment  of  five  dollars  to  the  widow  of  the  testator 
for  the  reason  that  she  had  and  still  has  no  knowledge  as  to 
whether  the  person  corresponding  to  that  description  is  living 
or  dead.  This  is  certainly  not  sucK  a  denial  of  the  existence 
of  the  widow,  or  the  identity  of  the  petitioner,  as  to  defeat 
her  application  under  the  operation  of  the  rule  that  where 
a  case  is  heard  on  petition  and  answer,  without  any  evidence 
being  offered,  the  allegations  of  the  answer  are  to  be  taken 
as  true.  Long  v.  Long,  115  Md.  133;  Gallagher  v.  Martin, 
102  Md.  US 'yMickle  v.  Cross,  10  Md.  360.  The  formal 
averment  in  the  petition  that  it  was  filed  by  the  widow  of 
the  testatqr  cquld  not  be  said  to  have  been  contradicted  by 
the  simple  statement^  as  an  explanation  of  the  fftijure  to  pay 
the  .five  .dollars  referred  to,  that  the  respondent  was  and  is 
without  knowledge  as  to  whether  the  widow  is  still  living. 
If  it  had  been  intended  to  put  that  fact  in, issue,  the  answer 
should  have  declined  to  either  admit. or  deijiy  the  all^ation 
as  to  th^  petitioner's  relationship  to  the  testator  and  should 
have  called  for  proof  on  that  subject  When  the  case  is 
remanded  it  wiU  b^  permissible  and  proper  for  the  i;espond- 
ents,  if  they  are  yjet  in  doubt  whether  the  petitioner  is.  the 
widow  of  the  decedent,  to  have  the  question  investigated  and 
determined  upon  evidence  in  the  usual  course  of  procedure. 
3ut  we  must  hold  that  the  answer  as  filed  did  not  afford  a 

.-sufficient  ground  for  the  dismissal  of  the  petition. 

>  Order  reversed,  with  costs  and  cause  remcmded. 
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Md.]  Syllabus. 


BALTIMORE  AND  OHIO  R.  R.  CO. 

vs. 

BARTHOLOMEW  KANE  and  MARY  KANS,  ins  wife. 


MAYOR,  ETC.,  OF  BALTIMORE  vs.  SAME. 

Streets  and  highways:  change  of  grade;  liability;  of  munici- 
palities; — of  other  corporations. 

The  owner  of  property  abutting  on  a  public  highway  holds  it 
subject  to  the  right  of  the  government  agencies  to  make  such 
changes  in  the  grade  of  the  highways  as  the  public  conyenience 
may  require.  p.  238 

Where  "a  street  is  r^raded  by  a  municipality,  and  the  work 
i»  skillfully  done,  without  trenching  upon  the  abutting  prop- 
erty, or  a£Fecting  the  owner^s  easements  of  light  and  air,  the 
DJimicipality  is  not  liable  in  consequential  damages,  even  though 
the  means  of  ingress  and  ^ress  to  the  property  are  affected  by 
the  change  of  grade.  p.  239 

And  the  fact  that  a  Railroad  Company  was  benefited  by  the 
improvement,  does  not  affect  the  question.  p.  239 

But  where  a  railroad,  for  its  own  convenience,  changes  the 
grade  of  a  street,  it  is  liable  to  the  owner  of  abutting  land,  for 
the  consequential  injury,  caused  by  the  change,  even  though  the 
same  was  authorized  by  the  city ;  and  in  such  a  case  the  railroad 
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can  not  avail  itself  of  the  immunity  which  the  law  allows  mu- 
nicipal corporations.  pp.  239-240 

Where  a  railroad  constructed  a  concrete  embankment  on 
the  bed  of  a  street  to  carry  the  street  traffic  over  the  railway 
tracks  on  the  bed  of  a  cross  street,  and  in  so  doing,  obstructed 
the  use  of  an  alley,  by  which  access  was  had  to  the  rear  of 
certain  property,  held  that  for  such  obstruction  the  railway  was 
liable,  even  though  the  work  was  by  the  City's  consent.        p.  242 

Decided  November  11th,  19 H. 

Two  appeals  in  one  record  from  the  Baltimore  City  Court, 
(SOPER,  C.  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  causes  were  argued  together  before  Boyd,  C.  J.,  Bris- 
coe, Burke,  Thomas,  Pattison,  Urner  and  Constable, 
JJ. 


Duncan  K.  Brent,  W.  Irvine  Crass  (who  filed  a  brief  for 
the  B.  &  O.  R.  R.  Co.)  and  Benjamin  H,  McKindless,  Assist- 
ant City  Solicitor  (with  whom  were  S.  S.  Field,  City  Solic- 
itor, and  Edw.  J,  Colgan,  Jr,,  Asst.  City  Solicitor,  on  the 
brief  for  the  Mayor,  Etc.,  of  Baltinaore),  for  the  appellants. 


Edward  L.  Ward  and  Edw.  M.  Hammond,  for  the  appel- 
lees. 


Burke,  J.,  delivered  the  opinion  of  the  Court. 

The  appellees  on  this  record  are  the  owners  of  a  fee  simple 
lot  with  improvements  thereon  located  on  the  west  side  of 
Eutaw  street  in  Baltimore  City.     The  lot  has  a  frontage  of 
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twenty-five  feet  on  Eutaw  street  with  a  depth  of  about  seventy- 
one  feet  to  an  alley  three  feet  wide  which  runs  north  to 
Hamburg  street.  The  plaintiffs  have  a  right  to  the  use  of 
this  alley  in  common  with  others.  Access  to  the  plaintiff's 
property  in  the  rear  was  had  through  the  alley  from  Hamburg 
street — the  property  of  the  plaintiffs  being  located  ninety-one 
feet  from  the  south  side  of  Hamburg  street  at  its  intersection 
with  the  west  side  of  Eutaw  street  The  plaintiffs'  property 
was  used  for  dwelling  and  saloon  purposes — a  saloon  having 
been  conducted  there  for  some  time  prior  to  the  infliction  of 
the  injuries  complained  of  in  this  case.  There  were  two 
steps — one  to  the  saloon  and  one  to  the  dwelling — leading 
from  the  front  on  Eutaw  street  into  the  property. 

The  Mayor  and  City  Coimcil  lowered  the  grade  of  Eutaw 
street  for  a  considerable  distance,  and  in  front  of  the  plain- 
tiffs' property  the  grade  of  the  street  was  lowered  at  the 
north  end  about  five  feet  two  inches,  and  at  the  south  end 
about  four  feet  nine  inches.  The  eft'ect  of  this  excavation 
was  to  increase  the  elevation  of  the  entrance  and  to  require 
the  construction  of  eight  additional  steps  in  order  to  enter 
the  saloon  and  residence. 

The  Baltimore  and  Ohio  Railroad  Company  by  permis- 
sion of  the  Mayor  and  City  Council,  constructed  concretie 
approaches  on  the  south  portion  of  Hamburg  street  to  a  bridge 
which  it  entered  over  Eutaw  street.  The  approaches  and 
bridge  were  built  to  carry  the  traffic  over  Eutaw  street  on 
which  the  railroad  company  had  for  many  years  operated 
its  cars.  The  work  of  constructing  the  approaches  and  bridge 
was  done  solely  by  the  railroad  company  and  the  entire  cost 
of  the  work  was  paid  by  it. 

The  construction  of  the  approaches  to  the  bridge  obstructed 
the  three  foot  alley  mentioned,  in  that  the  concrete  approaches 
were  built  across  the  alley  to  a  height  of  about  six  feet  at 
the  point  of  the  intersection  of  the  alley  with  Hamburg  street. 
The  plaintiffs'  easements  of  light  and  air  were  not  affected 
by  the  change  of  grade  of  Eutaw  street,  or  by  tho  conBtruc-' 
tion  of  the  bridge  and  its  approaches,  but  the  ingress  and 
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egress  to  the  properly  were  interfered  with  in  the  manner 
stated.  The  effect  of  the  whole  change  was  to  require  eight 
additional  steps  to  get  into  the  property  in  the  front,  and 
the  construction  of  about  the  same  number  to  get  into  the 
house  iii  the  rear. 

The  plaintiffs  sued  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  the  Mayor  and  City  Council  in  the  Baltimore  City 
Court  to  recover  damages  for  the  itijuries  done  their  prop- 
erty by  the  change  of  the  grade  of  Etitaw  street  and  the 
obstruction  of  the  alley  referred  to.  They  recovered  a  judg- 
ment against  both  defendants  and  both  defendants'  have 
appealed. 

The  work  done  by  the  Baltimore  and  Ohio  Railroad  Com- 
payn  was  done  Under  the  authority  of  Ordinance  387,  ap- 
proved August  16,  1909,  known  as  "The  Grade  Crossing 
Ordinance,''  and  A^hich  was'  accepted  by  the  Railroad  Com- 
pany. This  ordinance  was  considered  by  thfe  Court  in  the 
case  of  Walters  cund  wife  v.  The  Mayor  and  City  Council  of 
Baltimore  and  the  Baltimore  and  Ohio  Railtoad  Company, 
120  Md.  644:.  In  that  case  both  defendants  were  held  liable 
upon  the  ground  that  there  had  been  a  taking  of  the  plain- 
tiffs' property  for  public  use  without  compensation.  The 
circumstances  which  led  to  the  passage  'of  Ordinance  No- 
387,  and  the  reason  and  objects  of  the  construction  of  the 
bridge  and  its  approaches  were  fully'  stated  by  JunoK  Stock- 
bridge  in  the  opinion  in  that  case.  His  discussion  of  the 
history  and  provisions  of  the  ordinance,  and  the  purpose  to 
be  subserved  by  the  work  authorized  by  it  dispenses  with  a 
full  consideration  of  those  matters  in  this  opinion.  In  view 
of  the  statement  of  facts  contained  in  that  opinion  only  a 
brief  outline  of  the  evidence  in  this  case  need  be  stated  in 
order  to  ascertain  and  apply  the  legal  principles  by  which 
the  rights,  duties,  and  responsibilities  of  the  parties  to  this 
case  must  bo  determined. 

It  cannot  be,  and,  indeed,  it  is  not  denied  that  the  city  in 
lowering  the  grade  of  Eutaw  street  pursued  the  method  pre- 
scribed by  law,  and  it  must  be  admitted  that  in  making  the 
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excavations  on  En  taw  street  in  front  of  the  plaintiffs'  lot  it 
confined  the  work  within  the  lines  of  the  street  As  stated 
above  the  plaintiffs'  easements  of  light  and  air  were  not 
interfered  with,  and  tihere  was  no  actual  physical  invasion  of 
their  property.  The  work  was  done  by  the  city  through  a 
contractor  employed  by  it  for  that  purpose  and  was  paid  for 
by  it.  The  Baltimore  and  Ohio  Railroad  Company  had 
nothing  to  do  with  the  actual  work,  nor  was  it  under  any 
obligation  to  pay  for  it.  The  work  was  not  done  under  the 
ordinance,  but  the  city  followed  the  usual  methods  used  in 
lowering  the  grades  of  streets.  The  reasons  which  induced 
the  city  to  lower  the  grade  are  given  in  Ae  evidence  of  Mr. 
Benjamin  F.  Fendall,  one  of  the  plaintiffs'  witnesses,  who 
was  at  the  time  the  work  was  done  City  Engineer  of  Balti- 
more City,  and  wks  in  charge  of  the  work  in  his  official 
capacity.  We  quote  from  his  testimony  which  is  undis- 
puted :  "The  Hamburg  Street  bridge  was  started  in  August, 
1910,  and  finished  in  August,  1911 ;  that  the  west  approach 
b^ns  at  about  Warren  and  Hamburg  streets  and  ends  at  the 
west  side  of  Eutaw  street,  where  the  bridge  proper,  that  is, 
the  steel  structure  rests  on  piers  and  columns,  begins  to  cross 
the  Baltimore  and  Ohio  Railroad  tracks,  to  the  east  side  of 
Hamburg  street  and  then  the  east  approach  started  down  to 
Sharp  street;  that  the  bridge  proper  extends  across  from 
Eutaw  to  Howard  street  and  is  in  the  bed  of  Hamburg  street 
across  the  tracks  of  the  Baltimore  and  Ohio  Railroad ;  that 
Ae  bridge'  and  approaches  were  actually  constructed  by  the 
Baltimore  and  Ohio  Railroad ;  that  the  location  for  the  ap- 
proaches was  furnished  by  the  City  of  Baltimore;  that  before 
the  grade  at  Eutaw  street  was  changed  the  clearance  at  the 
bridge  was  about  ten  feet  or  eleven  feet;  that  the  cutting 
down  of  the  grade  at  Eutaw  street  was  done  by  the  City  of 
Baltimore  and  paid  for  it  under  contract  with  the  McLean 
Contracting  Company  and  this  grading  was  done  some  time 
in  1911  about  the  time  the  bridge  was  completed.  Q.  Can 
you  tell  us  the  reason  of  the  city  for  lowering  the  grade  of 
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Eutaw  street  from  Henrietta  down  to  Stockholm,  for  in- 
stance? A.  You  could  not  get  under  there  with  a  high 
wagon,  and  still  less  could  you  get  under  there  with. an. 
engine  or  train  or  box  car;  that  there  was  not  enough  cl^ar-i 
ance  under  the  bridge,  that  a  big  wagon  required  more  than 
ten  feet,  and  a  railroad  train  or  locomotive  requires  more 
than  ten  feet;  that  an  engine  is  about  eighteen  feet-,,  and 
then  some  wagons  could  not  get  under  ten  feet ;  that'  for 
wagon  and  road  bridges  the  lowest  clearance  is.  generally 
twelve  feet  but  that  is  rather  a  tight  squeeze  with  a  big, 
load  of  hay;  that  the  standard  clearance  for  a  railroad  bridge 
is  twenty-two  or  twenty-three  feet,  sufficient  to  clear  with  a 
man  standing  on  a  box  car;  that  he  is  not  familiar  with  the 
new  engines  which  are  in  use  today,  but  that  the  old  engines 
which  were  used  on  the  B.  &  O.  fourteen  or  fifteen  years 
ago  could  get  under  seventeen  feet  six  inches  clearance;  that 
he  thinks  the  clearance  under  the  bridge  at  Eutaw  :street 
after  the  grade  was  lowered  was  seventeen  or  eighteen  feet  as 
compared  with  ten  feet  before  the  grade  was  lowered,  but 
there  is  more  clearance  on  the  east  side  than  on  the  west  side, 
as  the  grade  of  the  bridge  itself  goes  up  slightly  after  it 
leaves  the  abutments,  therefore,  the  bed  of  Eutaw  street  be- 
ing level  there  would  be  more  clearance  on  the  east  side  than 
on  the  west  *  *  *.  The  ordinance  fixed  the  height  of  the 
bridge.  It  provided  that  the  bridge  should  start  at  a  cei*- 
tain  place  and  rise  with  a  specified  grade  until  it  got  to  a 
certain  other  place.  That  of  course  fixed  the  height  of  the 
bridge.  That  the  physical  work  of  lowering  the  grade  at 
Eutaw  street  was  done  by  McLean  Contracting  Company, 
who  also  built  the  concrete  approaches  and  piers;  that  th6 
superstructure  was  built  by  a  bridge  company;  that  in  his 
capacity  as  City  Engineer  he  visited  the  work  once  a  week,, 
but,  would  also  go  down  there  whenever  his  assistants  needed 
him  for  any  purpose ;  that  he  did  this  during  the  whole  period 
of  construction  of  the  bridge;  that  the  lowering  of  the  grade 
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of  Eutaw  street  was  completed  about  the  time  the  bridge  was 
finished ;  that  to  an  extent  they  went  along  together." 

The  city  and  the  engineers  of  the  Railroad  Company  knew 
before  the  ordinance  was  passed  that  it  would  be  necessary 
to  lower  the  grade  of  Eutaw  street  in  order  to  give  sufficient 
clearance  for  trains. 

No  traffic  could  have  gone  under  the  bridge  except  pedes- 
trians and  horses  drawing  vehicles  that  were  not  more  than 
ten  feet  high,  and  the  city  did  not  lower  the  grade  any  more 
than  was  absolutely  necessary  to  allow  engines  and  cars  to 
go  imder  the  bridge. 

In  testifying  as  to  the  adoption  of  the  plan  for  carrying 
the  traffic  over  the  railroad -tracks,  Mr.  Fendall  said:  "We 
looked  upon  the  matter  as  being  one  that  the  interest  of  the 
people  of  Baltimore  generally  was  the  first  thing  to  be  con- 
sidered, but  we  also  recognize  that  we  would  not  be  consider- 
ing the  interests  of  the  people  of  Baltimore  generally  if  we 
put  the  Baltimore  and  Ohio  Railroad  out  of  business.  We 
had  to  consider  both  interests.  But  naturally  we  considered 
the  interest  of  the  people  at  large  first  as  the  most  important. 
Q.  You  did  not  do  anything  for  the  interest  of  the  railroad 
other  than  a  citizen  that  would  be  affected,  different  from 
the  consideration  you  gave  other  people  down  there  who  would 
be  affected  ?  A.  No,  sir.  Q.  You  did  not  put  them  out  of 
business,  but  you  did  not  go  out  of  your  way  to  benefit  them, 
that  is  correct,  is  it  not?    A.  That  is  absolutely  correct.'' 

Upbn  the  facts  disclosed  by  the  record  there  can  be  no 
doubt  that  the  action  of  the  city  in  lowering  the  grade  of 
Eutaw  street,  and  in  consenting  to  the  construction  of  the 
bridge  and  approaches  was  taken  in  the  interest  of  the  general 
public,  and  that  the  completion  of  both  improvements  sub- 
served a  great  public  interest  and  convenience,  viz,  the  elim- 
ination of  a  dangerous  crossing  and  the  convenient  and  safe 
use  for  all  kinds  of  traffic  and  trains  on  Eutaw  street.  There 
can,  therefore,  be  no  question  as  to  the  power  of  the  City 
to  do  the  things  it  did  do,  and  having  lowered  the  i^ade  of 
Eutaw  street  in  the  interest  of  the  public,  and  having  done 
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the  work  in  a  lawful  and  skilfull  manner,  it  cannot  be  held 
liable  for  the  damages  suffered  by  the  plaintiffs,  although  the 
improvements  did  inure  to  the  great  benefit  and  advantage 
of  the  Baltimore  and  Ohio  Railroad  Company.  This  prin- 
ciple has  been  settled  by  a  long  line  of  decisions  by  this 
Court,  and  practically  by  the  unanimous  decisions  of  the 
Courts  elsewhere: 

"If  the  municipality  simply  glides  or  regrades  its  streets 
and  does  this  skilfully  without  trenching  on  the  property  of 
the  adjoining  owner,  it  is  under  no  obligation  to  pay  conse- 
quential damages,  because  the  individual  holds  his  abutting 
and  untaken  property  subject  to  the  superior  right  of  the 
government  agencies  to  make  such  changes  in  the  grade  of 
the  highways  as  the  public  convenience  may  require.  Baltic 
more  VUy  v.  Cowen,  88  Md.  447 ;  Cumberland  v.  Willison,  .^0 
Md.  138;  DeLauder  v.  Baltirruyre  County,  94  Md.  1. 

The  fact  that  the  railroad  company  was  greatly  benefited 
by  the  improvements  does  not  affect  the  application  of  the 
principle. 

In  the  case  of  the  Mayor  and  City  Council  v.  Brengle,  116 
Md.  342,  in  which  an  order  of  the  lower  Court  quashing  the 
proceedings  of  the  Commissioners  for  Opening  Streets  on  the 
ground  that  the  closing  of  Morris  alley  was  not  for  a  public 
use,  was  reversed,  the  Court  said:  "It  can  not  be  said  that, 
because  some  parties  may  receive  more  direct  benefits  than 
the  public  at  large  by  closing  this  avenue,  it  is  therefore  for 
a  private  and  not  a  public  use.  A  street  opened,  graded  and 
paved  through  a  piece  of  land  may  enable  the  owner  to  sel! 
lots  for  many  times  their  former  value,  and  it  sometimes 
results  in  making  a  few  persons  wealthy;  but  it  c^n  not  Ik. 
said  that  because  the  opening  of  the  street  may  have  such  an 
effect  it  is  for  a  private  and  not  a  public  use.  It  is  perhaps 
rare  for  an  application  to  be  made  to  the  county  commission- 
ers of  a  county  to  open,  alter  or  dose  a  road,  excepting  when 
one  or  more  persons  are  specially  interested  in  having  it 
done.  The  case  of  Jenkins  v.  Biggs,  100  Md.  427,  and  Rigqs 
V.   Winterode,  ibid.   439,  are  striking  instances  of  special 
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benefits  derived  by  an  individual  by  the  closing  of  an  old 
road  and  the  opening  of  new  ones.  The  old  road  had  not 
only  reverted  to  Mr.  Riggs,  but  was  actually  conveyed  to 
him;  but  in  the  judgment  of  the  county  commissioners  the 
public  was  benefited  by  the  changes  and  Mr.  Riggs  was  sus- 
tained by  this  Court  in  what  was  done.'' 

In  the  Waiters  case,  supra,  the  Court  said  that  when  one 
"suffers  some  additional  inconvenience,  as  where  there  is  a 
change  of  gj^de  of  the  streets  made  by  a  municipal  corpora- 
tion, as  a  result  of  which  he  is  more  or  less  inconvenienced, 
he  is  still  without  remedy  as  against  the  municipal  corpora- 
tion, damage  of  this  character  being  regarded  as  damnum 
abseque  injuria.  Pedicord's  case,  34  Md.  463;  Green  v. 
City  and  Suburban  By.,  78  Md.  304. 

"It  is  upon  this  familiar  principle  that  the  city  claims 
exemption  from  liability  in  the  present  case,  and  if  there  is 
nothing  more  than  a  cluinge  in  the  grade  of  Hanibu/rg  street 
the  position  is  sound.'' 

It  results  from  what  we  have  said  that  there  can  be  no 
recovery  against  the  city  for  damages  resulting  to  the  plain- 
tiffs' property  for  either  of  the  causes  complained  of,  and 
that  the  first  and  second  prayers  of  the  city  which  asked  that 
the  case  as  to  it  be  withdrawn  frona  the  jury  should  have 
been  granted.  Nor  can  the  Baltimore  and  Ohio  Railroad 
Company  be  held  liable  for  the  act  of  the  city  in  grading 
Eutaw  street.  It  had  nothing  to  do  with  that  work,  and  we 
kn6w  of  no  principle  upon  which  it  can  be  held  liable  upon  a 
state  of  facts  such  as  is  disclosed  by  this  record. 

With  respect  to  the  obstruction  of  the  three-foot  alley  the 
rights  and  liability  of  the  railroad  company  must  be  deter- 
mined upon  entirely  different  principles.  It  obstructed  the 
alley ;  the  city  merely  gave  its  consent  to  the  construction  of 
the  approaches,  and  while  the  improvement  was  to  the  mutual 
benefit  of  the  public  and  the  railroad  company,  that  company 
voluntarily  engaged  to  do  the  work  for  its  own  interest. 
Some  other  method  more  expensive  and  less  desirable  to  the 
railroad  company  might  have  been  adopted  for  the  elim- 
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ination  of  this  dangerous  grade  crossing  and  enforced  by 
public  authority,  but  as  the  company  voluntarily  accepted, 
for  its  own  benefit  and  advantage,  the  provisions  of  the  ordi- 
nance and  actually  constructed  the  work  at  its  own  expense  in 
accordance  with  its  terms,  it  can  not  avail  itself  of  the  immu- 
nity which  the  law  grants  to  the  city,  and  therefore  escape 
liability  for  the  injuries  to  abutting  owners. 

Such  a  holding  would  be,  we  think,  an  unwarranted  exten- 
sion of  the  doctrine  which  protects  the  municipality,  and, 
except  for  the  conditional  guarantee  and  protection  contained 
in  section  18  of  the  Ordinance  and  in  the  Act  of  1910,  Chap- 
ter 621,  p.  621,  the  abutting  owners  whose  property  was  not 
taken  within  the  meaning  of  the  constitution,  would  be  with- 
out remedy.  The  situation  is  a  most  unusual  one,  and  we 
have  been  imable  to  find  a  case  presenting  precisely  similar 
facts.  There  is  none  in  this  State.  In  Baltimore  and  Poto- 
mac Railroad  Company  v.  Reaney,  42  Md.  117;  O'Brien  v. 
Baltivurre  Belt  Railroad,  74  Md.  363 ;  Garrett  v.  Lake  Roland 
Railroad  Company,  79  Md.  282,  and  other  cases,,  the  com- 
panies were  declared  to  be  responsible  for  consequential 
injuries  to  property  of  abutting  owners,  although  the  work 
done  was  authorized  by  lawful  authority.  But  it  was  done 
for  the  exclusive  benefit  of  the  railroad  companies.  In  this 
case,  however,  the  public  interest  as  well  as  that  of  the 
railroad  was  subserved.  The  railroad  was  not  the  agent  of 
the  city,  and,  so  far  as  it  was  concerned,  it  was  exercising 
the  powers  granted  by  the  ordinance  for  its  own  private  pur- 
poses. To  the  contention  of  the  railroad  company  that  the 
plaintiffs'  case  is  one  of  damnum  absque  injwria,  the  lan- 
guage of  Mr.  Justice  Morris  in  Dana  v.  Rock  Creek  Rail- 
way Company,  20  Washington  Law  Reporter,  24,  may  be 
justly  applied:  "From  the  conceded  facts  in  the  case  it  is 
clear  beyond  all  possibility  of  doubt  liat  this  conclusion  is 
not  just,  and  if  it  is  not,  just  we  cannot  think  that  it  is  law. 
If  it  is  to  l>e  held  as  law,  it  must  be,  not  because  it  is  the 
dictate  of  reason — for  it  is  not — but  in  consequence  of  such 
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weight  of  authority  as  must  be  absolutely  binding  upon  us 
and  constituting  a  rule  of  construction  for  our  guidanca  We 
do  not  find  any  such  weight  of  authority,  or  any  sufficient 
authority  to  justify  the  conclusion  which  we  are  asked  to 
adopt'' 

In  Bvrrit  v.  City  of  New  Haven  and  New  Haven  and 
North  Hampton  Company,  42  Conn.  174,  it  appears  that  the 
common  council  authorized  the  road  commissioners  of  the 
city  to  make  a  contract  with  the  railroad  company  that  if  the 
company  would  build  a  bridge  over  a  railroad  crossing  the 
city  would  construct  the  necessary  embankments  for  approach- 
ing it.  Under  this  agreement  the  railroad  company  built  the 
bridge  and  the  city  made  the  embankments.  These  embank- 
ments raised  the  street  so  much  in  front  of  a  house  and  -lot 
of  the  plaintiff  as  to  damage  the  property  seriously.  It  was 
held  that  the  city  was  not  liable  for  the  damage,  but  that  the 
railroad  company  was  liable.  The  Court  in  considering  tlie 
contention  of  the  railroad  that  the  principles  announced  in 
Bradley  v.  New  Haven  and  New  Haven  Railroad  Company, 
21  Conn.  310,  did  not  apply,  because  the  bridge  was  found 
to  have  been  required  by  the  public  convenience  and  necessity 
only,  while  in  that  case  it  was  for  the  sole  benefit  and  accom- 
modation of  the  railroad  company,  said :  ^^ We  do  not  see  that 
this  distinction  affects  the  obligation  of  the  company  in  this; 
particular.  If  public  convenience  and  necessity,  by  the  growth 
of  the  city  and  the  resulting  increase  of  travel,  require  the 
change  in  order  to  restore  the  street  to  its  former  usefulness, 
the  duty  of  the  company  under  its  charter,  which  was  before 
inchoata  is  complete,  and  the  same  responsibility  adheres  to  it 
as  if  the  work  was  demanded  for  its  corporate  benefit  alone." 
The  Court  further  said,  that  "the  privilege  of  crossing  the 
streets  of  the  city  is  a  part  of  the  franchise  of  the  company, 
and  the  necessary  approaches  constructed  for  the  purpose  of 
restoring  city  streets  to  their  former  usefulness  under  and 
as  a  condition  to  the  exercise  of  the  privilege,  are  a  part  of 
the  railroad  structure  authorized  by  its  charter,  and  in  their 
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erection  a  party  incidentally  injured  has  as  perfect  a  remedy 
against  the  company  for  consequential  damages,  as  for  a 
direct  injury  by  it  in  the  original  construction  of  its  rail- 
road. The  obligation  to  make  compensation  is  as  strong  in 
one  case  as  in  the  other,  and  to  the  discharge  of  that  obliga- 
tion in  the  manner  prescribed  it  impliedly  bound  itself  by  its 
acceptance  of  its  charter." 

It  is  also  apparent  from  the  views  we  have  expressed  that 
there  was  no  error  in  the  ruling  embraced  in  the  first  excep- 
tion, and  that  the  other  exceptions  are  not  material  and  need 
not  be  discussed.  Inasmuch  as  we  hold  that  the  railroad 
company  is  liable  for  such  damages  as  may  be  caused  to  the 
propeity  by  the  interference  with  the  alley,  it  follows  that 
thfe  first  and  second  prayers  of  the  railroad  company,  which 
asked  that  the  case,  as  to  it,  be  withdrawn  from  the  jury 
were  properly  refused.  Its  third  prayer  which  limited  recov- 
ery to  such  damages  as  the  jury  might  find  resulted  from 
the  closing  of  the  alley  should  have  been  granted.  The  con- 
clusions we  have  reached  upon  the  main  questions  in  the 
case  render  unnecessary  the  consideration  of  the  fourth  prayer 
of  the  Baltimore  and  Ohio  Eailroad  Company  which  sought 
to  restrict  the  recovery  for  dosing  the  alley  to  nominal  dam- 
ages. 

For  the  reasons  stated  the  judgment  must  be  reversed  and 
a  new  trial  awarded. 

Judgment  reversed  and  new  trial  awaarded 
appellees  to  pay  the  casts. 
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DOROTHY  C.  BRANDAU  et  al. 

V8. 

HENRY  C.  McOURLEY,  Tkusteb,  et  al. 

Married  women:  property  rights;  Code  of  1860,  Article  46; 

Chapter  457  of  Acts  of  1898 ;  deeds  to  husband. 

Statute  of  uses. 

The  Act  of  1898,  Ch.  457,  has  no  application  to  the  deed  of  a 
married  woman,  disposing  of  her  property,  executed  prior  to 
January  1st,  1899,  but  such  deed  must  be  governed  by  the  pre- 
existing law.  p.  246 

Before  January  Ist,  1899,  a  married  woman  could  not  con- 
vey to  her  husband,  bjr  her  deed  alone,  property  held  by  her 
under  the  provisions  of  section  1  of  Article  46  of  the  Code  of 
1860.  pp.  246-247 

An  owner  of  property  may,  in  his  individual  capacity,  make  a 
valid  conveyance  thereof  to  himself  as  trustee.  p.  248 

A  married  woman,  with  the  joinder  of  her  husband  in  the 
deed,  has  power  to  convey  to  him  as  trustee  her  statutory  sepa- 
rate estate  under  the  provisions  of  Article  45  of  the  Code  of 
160.  p.  249 

Without  necessity  or  some  good  and  sufficient  reason,  equity 
should  not  require  circuitous  methods  when  direct  means  can  be 
adopted.  p.  249 

Where  property  is  conveyed  in  trust  for  a  person  expressly 
for  life,  with  power  to  such  person  to  dispose  of  the  reversion, 
the  Statute  of  TJses  cannot  enlarge  such  life  estate  into  a  fee. 
If,  however,  the  trust  is  for  a  person  generally,  with  power  of 
disposition  in  such  person,  and  the  trust  be  a  passive  one,  the 
statute  will  act  upon  the  whole  fee  simple  estate.  p.  250 
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Where  a  deed  of  trust  conveys  an  estate  in  trust  for  a  mar- 
ried woman  for  life,  with  power  of  disposition,  failing  the  exer- 
cise of  which  the  property  was  to  vest  absolutely  in  her  husband, 
his  heirs  and  assigns,  the  Statute  of  Uses  does  not  enlarge  the 
life  estate,  nor  deprive  the  remainderman  of  his  contingent 
estate.  p.  251 

Decided  November  ISth,  19H. 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  Cily. 
(Ambleb,  J.). 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  (1  J,,  J^uiscok, 
BuBKE,  Thomas,  Pattison,  Urneb,  Stockbbidge  and  Coir- 

STABLE,  J  J. 

Geo.  Moore  Brady  and  Edward  L.  Ward  (with  whom  were 
Israel  B.  Brodie  and  T.  Howard  Embert  on  the  brief),  for 
the  appellants. 

Wm.  II,  Malthie  and  C.  John  Beeuwkes  (with  whom  were 
Eli  Frank  and  Oerman  H.  H.  Emory  on  the  brief),  for  the 
appellees. 

Boyd,  0.  J.,  delivered  the  opinion  of  the  Court. 
On  the  14th  of  September,  1898,  Sophia  McCurley  and 
her  husband,  Henry  C.  McCurley,  executed  a  deed  to  said 
Henry  C.  McCurley,  Trustee,  by  which  they  undertook  to 
convey  certain  lots  of  ground  situated  in  Baltimore  City  on 
the  following  trusts : 

"In  Trust  and  confidence  nevertheless  to,  for  and 
upon  the  uses  and  purposes  and  subject  to  the  powers 
hereinafter  expressed  concerning  the  same,  that  is  to 
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sajy  in  trust  to  suffer  and  permit  the  said  Sophia 
McCurley,  wife  of  the  said  Henry  C.  McCurley,  for 
and  during  the  term  of  her  natural  life,  to  hold  and 
enjoy  the  above  mentioned  property  and  premises  and 
to  collect  and  receiye  the  rents,  issues  and  income 
thereof,  and  the  same  to  apply  to  her  sole  and  separate 
use  without  being  subject  to  the  power,  disposal  or  con- 
trol of  her  present  husband  and  without  being  bound 
for  his  debts,  contracts  or  agreements,  with  power  to 
the  said  Sophia  McCurley  as  if  she  were  a  feme  sole 
without  the  consent  of  her  said  trustee  or  successor  to 
sell,  dispose  of,  and  assign  absolutely  or  otherwise  the 
ground  and  premises  above  described  or  to  bequeath 
the  same  to  such  person  or  persons  as  she  may  think 
proper  by  Last  Will  and  Testament  or  writing  in  the 
nature  thereof,  and  from  and  immediately  after  the 
death  of  the  said  Sophia  McCurley,  in  case  no  sale 
or  other  disposition  thereof  shall  have  been  made  by 
her  under  the  powers  hereinbefore  expressed,  and  in 
so  far  as  no  such  disposition  thereof  shall  have  been 
made  by  her,  then  this  trust  to  cease  and  the  lots  of 
ground  and  premises  hereinbefore  described  to  become 
the  absolute  property  of  the  said  Henry  C.  McCurley, 
his  heirs,  personal  representatives  and  assigns  abso- 
lutely." 

Sophia  McCurley  died  without  making  any  disposition  of 
the  two  lots  of  ground  involved  in  this  case  which  were  held 
by  her  in  fee  simple.  The  appellants  filed  a  bill  in  equity 
which,  as  amended,  is  against  Henry  C.  McCurley,  trustee, 
and  Henry  C.  McCurley,  individually,  and  against  Sophia 
S.  Hightman,  a  first  cousin  of  Sophia  McCurley,  and  the 
unknown  heirs  of  other  relatives  named  in  the  amended  bill. 

The  bill  alleges  that  the  property  descended  to  the  plain- 
tiffs as  the  next  of  kin  and  heirs  at  law  of  Sophia  McCurley, 
subject  to  the  dowable  interest  therein  of  her  husband,  Henry 
C.  McCurley,  of  one-third  for  life  as  to  said  fee-simple  prop- 
erty. 
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It  further  alleges  that  the  deed  of  trust  imposed  no  duties 
upon  Henry  C.  McCurley,  trustee,  and  the  statute  of  uses 
at  once  executed  the  trust,  and  therefore  Sophia  McCurley 
took  an  absolute  fee  simple  estate;  that  the  l^al  estate  and 
beneficial  interest  were  both  vested  in  her  and  said  property 
became  immediately  vested  in  her  upon  the  execution  of  the 
deed ;  that  the  trust  was  a  passive  trust;  there  being  no  active 
duties  for  the  trustee  to  perform  and  therefore  the  deed  is 
void,  as  the  statute  of  usee  immediately  executed  the  legal 
estate  in  her  and  she  took  an  absolute  fee-simple  title,  and 
that  it  cannot  be  considered  a  testamentary  disposition  of 
property. 

The  bill  prayed  (a)  That  the  deed  be  construed,  and  (&> 
That  the  plaintiffs  be  declared  the  next  of  kin  and  heirs  at 
law  of  Sophia  McCurley,  and  as  such  entitled  to  the  fee  sim- 
ple properties  described,  subject  to  the  dowable  interest  of 
Henry  C.  McCurley. 

The  question  first  to  be  considered  is  whether  the  deed  was 
void  because  it  was  executed  by  the  husband  and  wife  to 
the  husband  in  trust. 

As  it  was  executed  before  the  Act  of  1898,  Ch.  457,  took 
effect  (January  1,  1899)  it  must  be  construed  with  reference 
to  the  law  as  it  existed  prior  to  that  time. 

Mrs.  McCurley  acquired  the  properties  in  controversy  after 
the  Code  of  1860  was  adopted.  Article  45,  section  2,  of  that 
Code,  provided  that  property  acquired  or  owned  by  a  married 
woman  according  to  section  1,  '^she  shall  hold  for  her  separate 
use,  with  power  of  devising  the  same  as  fully  as  if  she  were 
a  feme  sole,  or  she  may  convey  the  same  by  a  joint  deed  with 
her  husband."  Mrs.  McCurley  did  acquire  these  properties 
according  to  the  provisions  of  section  1.  Then  section  11 
provided  that  "Any  married  woman  may  convoy  her  real  or 
personal  property  if  her  husband  join  in  the  conveyance,  etc,'^ 

It  was  determined  by  this  Court  that  a  married  woman 
could  not  convey  property  so  acquired  to  her  husband  by  a 
deed  made  to  him  by  her  alone.     In  Gebb  v.  Rose,  40  Md. 
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387,  it  was  said,  "The  property  was  not  conveyed  to  the  sepa- 
rate use  of  the  grantee,  but  was  conveyed  to  her  generally, 
and  consequently  the  marital  rights  of  her  husband  attached. 
Holding  the  estate  by  this  title,  Mrs.  WoUet,  while  under 
the  disability  of  coverture,  on  the  18th  of  October,  1871, 
attempted  to  convey  the  property  directly  to  her  husband,  in 
trust;  without  his  joinder  in  the  grant.  This,  it  is  clear, 
she  was  incompetent  to  do,  by  any  conveyance  executed  by 
her  alone." 

In  that  opinion  Judge  Alvey  made  a  statement  upon 
which  the  appellants  rely  as  conclusive  of  the  question.  He 
said :  "The  only  mode  by  which  a  feme  covert  can  convey  her 
estate,  not  held  to  her  separate  use,  to  her  husband,  except 
in  the  execution  of  a  power,  is  by  means  of  a  conveyance  to 
a  third  person  for  his  use,  he  joining  with  his  wife  in  the 
deed.  That  this  may  be  done  has  been  expressly  decided  in 
Thatcher  v.  Omans,  3  Pickering,  621.'' 

If  it  was  intended  to  apply  that  statement  to  a  deed  in 
which  the  property  was  conveyed  to  the  husband  as  trustee, 
then  what  was  said  in  the  opinion  just  prior  to  that  state- 
ment was  useless.  The  inference  to  be  drawn  from  what  is 
said  in  the  quotation  first  above  made  is  that  if  the  husband 
had  united  in  the  grant  the  deed  would  have  been  sufficient, 
for  after  saying  that  the  method  prescribed  for  the  conveyance 
of  the  property  of  a  feme  covert  by  Article  45,  section  11, 
is  by  joint  deed  of  herself  and  husband,  Judge  Alvey  went 
on  to  say:  "And  as  the  statutory  mode  of  conveyance  was 
not  observed,  the  deed  is  void,  and,  therefore,  without  any 
eflFect  whatever."  That  was  a  deed  to  the  husband  in  trust, 
and  it  was  distinctly  said  it  was  void  because  the  husband 
did  not  join  in  the  grant.  That  was  the  real  question  before 
the  Court 

The  statement  was  not  altogether  accurate  where  it  said, 
"The  only  mode  by  which  a  feme  covert  can  convey  her  estate, 
not  held  to  her  separate  use,  to  her  husband,  except  in  the 
execution  of  a  power,  is  by  means  of  a  conveyance  to  a  third 


Digitized  by 


Google 


248  BEANDAU  vs.  McCURLEY. 

Opinion  of  the  Court.  [124 

person  for  his  use,  he  joining  with  his  wife  in  the  deed." 
That  is  the  mode  which  was  adopted  in  Tliatcher  v.  Omans, 
.  3  Pick.  521,  referred  to  by  Judge  Alvey^  but  as  that  case 
and  Bome  of  our  decisions  have  decided,  they  can  convey  to  a 
third  person  for  the  express  purpose  of  having  the  third  per- 
son convey  to  the  husband  and  wife  or  to  the  husband  alone, 
on  terms  agreed  upon. 

If  the  object  of  a  deed  from  a  husband  and  wife  be  sim- 
ply to  convey  her  property  absolutely  to  her  husband,  in  his 
individual  capacity,  then  it  might  be  objected  to  on  the  ground 
that  the  husband  was  both  grantor  and  grantee,  but  an  owner 
of  property  can  in  his  individual  capacity  make  a  valid 
conveyance,  in  this  State,  to  himself  as  trustee,  as  shown  by 
Carson  v.  Phelps,  40  Md.  73,  and  other  cases.  It  cannot  be 
objected  to  on  the  theory  that  the  husband  might  take  advant- 
age of  the  wife,  for  as  we  have  seen  they  can  convey  to  a 
third  person  with  the  understanding  that  the  third  person 
shall  convey  the  property  to  the  husband,  or  they  can  convey 
to  a  third  person  for  the  use  of  the  husband.  When  the  con- 
veyance is  to  the  husband  as  trustee  he  takes  in  a  different 
capacity  from  that  in  which  he  conveys.  Two  persons,  each 
of  whom  is  sui  juris  can  convey  to  themselves  as  trustees, 
and  as  the  statute  authorized  a  wife  to  convey  her  property 
if  her  husband  joined  in  the  conveyance,  it  is  difficult  to 
understand  why  th^  cannot  convey  to  the  husband  as  trustee. 
There  would  seem  to  be  as  much  reason  for  permitting  a  con- 
veyance to  a  husband,  in  trust,  who  joins  in  a  deed  as 
grantor,  to  enable  the  wife  to  convey  her  property,  as  there 
is  to  permit  two  other  persons  who  own  the  property  to  con- 
vey it  to  themselves  in  trust. 

Section  3  of  Article  45  of  Code  of  1860  (still  continued  in 
the  Code  of  1912)  provided  that  it  should  not  be  necessary 
for  a  married  woman  to  have  a  trustee  to  secure  to  her  the 
sole  and  separate  use  of  her  property.  It  did  not  stop  thera 
however,  but  added,  "but  if  she  desires  it  she  may  make  a 
trustee  by  deed,  or,  she  may  apply  to  a  Court  of  Equity 
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and  have  a  trustee  appointed,  in  which  appointment  the  uses 
and  trusts  for  which  the  trustee  holds  the  property  shall  be 
declared.^'  There  is  no  suggestion  that  her  husband  cannot 
be  made  such  trustee,  and  in  many  cases  it  was  very  desirable 
that  he  should  be.  Indeed,  where  it  was  necessary  for  a  mar- 
ried woman  to  have  a  trustee  in  order  to  invest  her  with 
sole  and  independent  power,  it  was  said  in  TTare  v.  Richard- 
son, 3  Md.  550:  "It  is  now  settled  that  where  bequests  or 
conveyances  are  made  to  married  women  for  their  separate 
use,  without  the  nomination  of  trustees,  the  husbands  in  equity 
will  be  considered  as  trustees  for  their  wives,  and  will  be 
required  to  comply  with  the  intention  of  the  donor."  So 
although  when  she  received  these  properties  it  was  unnecesr 
sary  for  her  to  have  a  trustee  she  still  Could  have  one,  and 
as  she  held  these  properties  as  her  statutory  estate,  in  order 
to  be  able  to  deal  with  them  as  a  feme  sole  it  was  necessary 
for  her  and  her  husband  to  so  provide,  and  no  more  effective 
way  could  be  adopted  than  by  making  a  deed  of  trust,  and  we 
might  add  that  no  more  appropriate  person  could  be  selected 
as  trustee  than  the  husband,  if  he  was  what  a  husband  should 
be.  Unless,  there  is  some  necessity  or  good  and  valid  reason 
for  it,  equity  should  not  require  circuitous  routes  to  be 
adopted  when  there  is  a  straight  course  to  the  desired  goal. 
Therefore,  when  it  has  been  decided  that  a  person  sui  juris 
can  make  a  valid  conveyance  to  himself  as  trustee,  why  should 
not  a  wife  and  her  husband  be  permitted  to  convey  to  him 
as  trustee,  instead  of  doing,  what  it  is  conceded  they  could 
do,  convey  to  a  third  person  and  the  third  person  convey  to 
him? 

Wo  are  therefore  of  the  opinion  that  Sophia  McCurley 
could  by  deed  in  which  Henry  C.  McCurley  as  her  husband 
united,  convey  the  property  to  Henry  C.  McCurley,  as  trus- 
tee. The  terms  of  the  trust  were  such  as  very  materially 
enlarged  her  powers,  for  in  addition  to  the  other  rights 
reserved  by  her  it  was  conveyed  "with  power  .to  the  said 
Sophia  McCurley  as  if  she  were  a  feme  sole  without  the  con- 
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sent  of  her  said  trustee  or  succeeeor  to  sell,  dispose  of  and 
assign  absolutely  or  otherwise  the  ground  and  pr^nisee  above 
described,  or  to  bequeath  the  same  to  such  person  or  persons 
as  she  may  think  proper  by  last  will  and  testament  or  writing 
in  the  nature  thereof." 

Having  determined  that  the  deed  in  question  was  not 
invalid  because  made  to  the'  husband  as  trustee,  the  next  quesr 
tion  is  whether  the  statute  of  uses  executed  the  use  or  trust 
declared  by  the  deed.  If  a  third  person  had  conveyed  this 
property  to  a  trustee  upon  the  ufles  and  purposes,  and  sub- 
ject to  the  powers  contained  in  this  deed,  it  would  be  going 
very  far  to  say  that  by  the  statute  of  uses  the  property  was 
vested  in  Mrs.  McCurley  free  from  the  trust  It  would  be 
manifested  that  it  was  not  intended  to  give  her  more  than 
a  life  estate  with  the  power  of  disposition,  devising,  etc 
There  are  numerous  cases  in  this  State  following  the  decision 
of  Benesch  v.  Clark,  49  Md.  497,  where  it  was  said :  "Where 
an  estate  is  given  to  a  person  generally  or  indefinitely  with 
power  of  disposition,  such  gift  carries  the  entire  estate ;  and 
the  devisee  or  legatee  takes,  not  a  simple  power,  but  the  pro- 
perty absolutely.  But  where  the  property  is  given,  as  in  this 
'•ase,  to  a  person  expressly  for  life,  and  there  be  annexed  to 
such  a  gift  a  power  of  disposition  of  the  reversion,  there  the 
rule  is  different,  and  the  first  taker,  in  such  case,  has  but  an 
estate  for  life  with  the  power  annexed."  See  Welch  v.  Qist, 
101  Md.  60G;  Roberts  v.  Roberts,  102  Md.  131,  and  Harden 
V.  Leimhach,  115  Md.  206,  which  are  among  the  later  cases. 
It  would  clearly  have  been  in  the  teeth  of  the  intention  of 
tho  grantor  or  devisor  to  have  so  construed  the  terms  of  such 
an  instrument  as  to  vest  a  fee  simple  estate  in  Mrs.  McCurley, 
and  contrary  to  a  long  line  of  decisions  in  this  State.  At 
most  the  statute  of  uses,  if  conceded  to  be  applicable,  could 
only  have  vested  in  her  a  legal  life  estate.  Can  there  be  any 
different  result  because  of  the  fact  that  she  and  her  husband 
made  the  deed?  Unquestionably  not  Where  then  is  the 
remainder  ?    The  deed  answers  that,  as  it  expressly  provides 
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that  it  shall  go  to  Henry  C.  McCurley,  if  not  disposed  of 
under  the  power. 

It  must  be  remembered  that  the  deed  did  not  provide  for  a 
life  estate  in  Mrs.  McCurley,  with  remainder  to  her  hej^rs, 
but  the  remainder  was  to  go  to  the  husband.  The  statute  of 
uses  could  not  thus  enlarge  the  estate  given  her  and  it  does 
not  deprive  the  reniainderman  of  the  estate  given  him  in 
the  event,  which  happened,  that  Mrs.  McCurley  did  not  dis- 
pose of  it. 

If  it  was  necessary  to  discuss  the  application  of  the  statute 
of  uses  it  might  be  interesting  to  consider  what  sort  of  an 
estate  Mrs.  McCurley  had  at  her  death,  if  the  statute  of 
uses  applied — whether  it  was  the  ordinary  statutory  estate  of 
a  married  woman  under  the  Code  of  1860,  or  whether  she 
could  dispose  of  the  property  as  a  feme  sole.  It  would  be 
remarkable  if  a  Court  of  Equity  were  compelled  to  hold  that 
the  deed  by  reason  of  the  statute  of  uses  vested  in  her  a 
sole  and  separate  estate  which  she  could  deal  with  as  a  feme 
sole,  but  did  not  give  the  husband  anything,  although  the 
wife  did  not  dispose  of  it  in  her  lifetime.  On  the  other  hand, 
if  she  would  then  take  simply  an  ordinary  statutory  estate 
the  statute  of  uses  would  according  to  the  appellant's  conten- 
tion, put  the  property  back  where  it  was  before  the  deed  was 
made,  notwithstanding  we  are  of  the  opinion  that  the  deed 
was  validly  executed.  But  without  deeming  it  necessary  to 
decide  whether  such  a  deed  of  trust  as  this  could  be  executed 
by  the  statute  of  uses  under  such  circumstances  as  are  before 
us,  we  will  for  the  reasons  given  aflSrm  the  decree  which 
dismissed  the  bill  of  complaint. 

Decree  affirmed,  the  appellants  to  pay  the 
costs  above  and  below. 
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PHILIP  H.  PRATT,  Administrator  of  James  M. 
Squirrel,  Deceased, 

V8. 

NANCY  ANN  HILL. 

Administrators:  concealment  of  assets.  Jurisdiction  of  Or- 
phans' Court :  sections  243-245  of  Article  93  of  Code. 

The  action  of  the  Orphans'  Court  in  requiring  an  additional 
bond,  under  the  provisions  of  section  38  of  Article  93  of  the 
Code,  is  not  subject  to  review,  unless  the  discretion  vested  in 
the  Court  has  been  manifestly  abused.  p.  255 

If  a  person  desires  to  bring  himself  within  sec.  244  of  Art. 
93  of  the  Code,  and  sec.  245,  limiting  appeals  from  the  Orphans' 
Courts  to  the  Circuit  Courts  of  the  counties,  or  the  Superior 
Court,  etc.,  of  Baltimore  City,  his  petition  must  substantially 
comply  with  the  requirements  of  the  section  therein  referred  to. 

p.  256 

To  give  the  Orphans'  Court  jurisdiction  under  sections  243 
and  244  of  Article  93  of  the  Code,  over  an  administrator,  upon 
the  question  of  concealment  of  assets,  it  must  be  alleged  and 
shown,  either  that  the  administrator  had  concealed,  or  had  in 
his  hands,  some  part  of  the  decedent's  assets,  which  he  has 
omitted  to  return  in  the  inventory  or  lists  of  debts.  p.  257 

The  Orphans'  Court  may  allow  an  inventory  to  be  corrected 
if  it  improperly  includes  property  not  belonging  to  the  estate. 

p.  258 

It  is  not  proper  to  hold  an  administrator  for  a  fimd,  not  part 
of  the  estate,  merely  because  it  was  paid  to  him.  p.  258 

Decided  November  ISih,  19H. 

Appeal  from  the  Orphans'  Court  of  Baltimore  County. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattison,  Urner,  Stockbeidge  and  Con- 
stable, JJ. 

Geo.  W.  F.  McMechen  (with  whom  was  W.  Ashbie  Haw- 
kins on  the  brief) ,  for  the  appellants. 

Howard  C.  Wilcox  and  W.  Harry  Holmes,  submitted  the 
cause,  on  a  brief,  for  the  appellee. 
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BoY3>^  C.  J.,  delivered  the  opinion  of  the  Court 

This  is  an  appeal  from  the  Orphans'  Court  of  Baltimore 
County  ordering  and  directing  the  appellant  to  file  an  addi- 
tional inventory  and  additional  bond.  The  appellee  filed  a 
petition  in  that  Court,  in  which  she  allied  that  the  appel- 
lant had  filed  an  inventory  of  the  personal  estate  of  the  dece- 
dent, consisting  of  chattels  appraised  at  $49.50  and  a  lease- 
hold property  appraised  at  $700,  which  leasehold  property 
had  been  sold  for  the  sum  of  $950,  that  she  had  proved  her 
claim  for  $88  for  rent,  etc,  due  her  and  that  there  had  been 
other  claims  filed  amounting  to  $637.63 ;  that  she  is  credibly 
informed  and  avers  that  since  filling  the  inventory  there  had 
come  into  the  hands  of  the  administrator  a  sum  of  money 
exceeding  $900,  being  the  net  proceeds  of  a  policy  of  insur- 
ance on  the  life  of  James  M.  Squirrel,  deceased ;  that  the  as- 
sets of  said  estate  have  increased  and  are  now  more  than 
double  the  amount  of  the  bond  filed  by  the  administrator  and 
the  debts  due  by  the  estate  (aggregating  $725.63)  together 
with  a  mortgage  debt  amounting  to  about  $200,  are  more 
than  the  penalty  named  in  the  bond. 

The  petition  prays  that  the  administrator  be  required  to 
furnish  additional  security  in  an  amount  which  to  the  Court 
may  seem  right  and  proper. 

An  order  was  passed  upon  the  petition  and  affidavit  by 
which  the  administrator  was  required  to  file  an  additional 
bond  in  the  penalty  of  $900,  on  or  before  the  21st  day  of 
April,  1914.  Apparently  it  was  intended  as  an  order  to  show 
cause,  as  a  copy  of  the  petition  and  affidavit  was  served  on 
the  administrator  who  on  April  21st  filed  an  answer  to  the 
petition. 

In  the  answer  it  was  alleged:  (1)  That  Sadie  Squirrel, 
wife  of  the  decedent,  James  M.  Squirrel,  had  her  husband 
insured  in  the  Metropolitan  Life  Insurance  Company  of  New 
York  for  $1,000,  the  premiums  thereon  were  paid  bv  her 
and  as  she  was  the  beneficiary;  (2)  That  she  died  on  Nov. 
26,  1912,  leaving  her  husband  and  four  children  who  kept 
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up  the  premiums  and  that  upon  the  death  of  James  M.  Squir- 
rel the  proceeds  of  said  policy  of  insurance  (being  $932.72 
balance  due),  became  vested  absolutely  in  the  children  of 
Sadie  Squirrel;  (3)  That  the  Insurance  Company  had  ar- 
ranged to  pay  the  policy  to  the  children  of  Sadie  Squirrel, 
and  would  have  done  so,  had  not  one  of  them  been  a  minor, 
and  in  order  that  the  company  could  get  a  valid  receipt  it 
paid  over  to  petitioner  {vciesinmg  respondent)  the  said  sum 
of  $932.72 ;  (4)  That  said  sum  is  no  part  of  the  estate,  and 
belongs  absolutely  to  the  children  of  Sadie  Squirrel  and 
James  Squirrel. 

The  petition  and  answer  were  sworn  to  by  the  respective 
parties.  An  order  was  passed  which  recited  that,  "This 
cause  coming  on  for  hearing  on  the  petition  of  Nancy  Ann 
Hill  and  the  answer  thereto  of  Philip  H.  Pratt,  adminis- 
trator, and  the  same  having  been  fully  argued  by  counsel  for 
the  respective  parties  and  the  Court  being  of  the  opinion 
that  the  sium  of  $932.72  (mentioned  in  said  petition  and 
answer  and  being  the  net  proceeds  of  a  policy  of  insurance 
on  the  life  of  the  said  James  M.  Squirrel,  deceased,)  is  a 
part  of  the  assets  of  the  estate  of  James  M.  Squirrel,  de- 
ceased;" and  then  ordered  that  the  administrator  file  an 
additional  inventory  showing  said  sum  of  money  so  coming 
into  his  hands  and  that  he  file  an  additional  bond  in  the 
penalty  of  $900. 

That  is  the  order  from  which  the  appeal  is  taken.  The 
record  presents  some  peculiar  conditions.  In  the  first  place, 
neither  the  insurance  policy  nor  any  substitute  for  it  is  in  the 
recorJ,  and  we  have  no  means  of  knowing  what  provisions,  if 
any,  it  contains  as  to  pa^^nent  in  case  of  the  death  of  the 
beneficiary  named.  The  answer,  it  is  true,  alleges  that  Sadie 
Squirrel,  the  wife  of  the  decedent,  was  the  beneficiary  and  that 
the  balance  due  under  the  policy  of  insurance  became  vested 
in  the  children  of  Sadie  Squirrel,  but  there  is  nothing:  to  show 
whether  the  policy  contained  any  provisions  as  to  who  should 
have  the  proceeds  of  the  policy  in  case  of  the  death  of  the 
beneficiary,  and  if  so,'  what  they  were,  or  whether  there  were 
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any  by-laws  or  other  provisions  controlling  them.  The  allega- 
tion as  to  the  sum  being  vested  in  the  children  of  Sadie 
Squirrel  is,  so  far  as  shown  by  the  answer,  simply  the  con- 
clusion or  construction  of  the  appellant. 

Section  8  of  Article  45  of  the  Code  fully  protects  the 
amount  of  insurance  due  a  wife  on  a  policy  on  her  husband's 
life  for  her  sole  use  from  the  claims  of  the  representatives  of 
her  husband  or  any  of  his  creditors,  and  section  9  protects 
policies  of  insurance  taken  out  for  the  benefit  or  bona  fide 
assigned  to  the  wife  or  children  or  any  relative  dependent 
upon  such  person  or  any  creditor,  from  claims  of  the  creditors 
of  the  insured  person,  and  section  10  provides  that:  **If  the 
wife  shall  die  before  her  husband  the  amount  of  such  insur- 
ance may  be  payable  after  her  death  to  the  children  or  dece- 
dants  for  their  use,  and  to  their  guardian,  if  under  age,  and 
if  there  be  no  children  or  decedants  of  the  wife  living  at  the 
time  of  her  death,  to  her  legal  representative."  But  notwith- 
standing that  provision  of  the  Code,  the  policy  or  by-laws 
may  make  other  provisions,  and  in  that  case,  of  course,  sec- 
tion 10  would  not  apply.  It  would  therefore  be  impossible 
for  us  to  determine  whb  is  or  are  entitled  to  this  fund  from 
anything  in  the  record,  and  we  could  not  attempt  to  do  so, 
even  if  the  appeal  is  properly  before  us. 

Section  38  of  Article  93  in  requiring  a  bond  to  be  given 
by  every  administrator  before  administration  shall  be  granted 
to  him  provides  that  '^nothing  herein  shall  prevent  the  Court 
or  roister  for  increasing  the  penalty  of  any. bond  to  such  an 
amount  as  they  or  he  may  see  proper,  for  sufficient  cause 
shown."  It  is  clear  therefore  that  the  action  of  the  Orphans' 
Court  in  requiring  an  additional  bond  is  not  subject  to  re- 
view— at  least  not  unless  the  discretion  vested  in  that  Court 
has  been  manifestly  abused,  or  has  been  arbitrarily  exercised, 
and  whether  it  could  then  be,  need  not  be  determined  in  this 
case,  for,  inasmuch  as  the  administrator  admitted  in  his 
answer  that  the  sum  due  on  the  policy  had  been  paid  to  him, 
it  cannot  be  said  that  the  Orphans'  C/Ourt  acted  arbitrarily 
or  even  went  beyond  its  clear  duty  in  requiring  an  additionaJ 
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bond,  regardless  of  what  may  be  ultimately  determined  as  to 
who  is  or  are  entitled  to  the  amount.  The  appeal  therefore 
cannot  be  sustained  on  that  ground. 

Section  243  of  Article  93  makes  provision  for  an  admin- 
istrator filing  a  petition  against  any  person  who  he  believes 
is  concealing  a  part  of  his  decedent's  estate,  and  Section  244 
extends  those  provisions  "to  all  cases  where  any  person  inter- 
ested in  any  decedent's  estate  shall  by  bill  or  petition  allege 
that  the  administrator  has  concealed,  or  has  in  his  possession 
and  has  omitted  to  fetum  in  the  inventory  or  list  of  debts 
any  part  of  his  decedent's  assets."  It  then  provides  that  ^*if 
the  Court  shall  finally  adjudge  and  decree  in  favor  of  the 
allegations  of  such  petition  or  bill,  in  whole  or  in  part,  they 
shall  order  an  additional  inventory,  or  list  of  debts,  as  the 
case  may  be,  to  be  returned  by  the  administrator,  etc." 

This  petition  docs  not  allege  that  the  administrator  had 
omitted  to  return  the  amount  received  from  the  insurance 
policy,  and  it  does  not  even  ask  that  an  additional  inventory 
be  required.  There  is  therefore  an  utter  failure  to  bring  the 
petition  within  Section  244,  if  it  was  so  intended.  The  peti- 
tion does  not  show  when  the  money  was  received  from  the 
Insurance  Company,  excepting  that  it  was  received  after  the 
inventory  was  filed.  It  might  have  been  a  few  days  before 
the  petition  was  filed,  and  the  administrator  may  not  have 
been  in  default.  But  regardless  of  other  matters,  if  a  person 
desires  to  bring  himself  within  Section  244,  and  thereby 
limit  the  appeal  to  the  Circuit  Court  of  a  county  or  the 
Superior  Court  of  Baltimore  City,  as  provided  in  Section 
245,  he  should  at  least  see  that  his  petition  substantially  com- 
plies with  the  requirements  of  that  section.  In  Cummings 
V.  Robinson^  95  Md.  83,  in  referring  to  Section  239  of  Arti- 
cle 93  of  Code  of  1888  (being  Section  244  in  the  Code  of 
1912)  this  Court  said:  "An  examination  of  appellant's 
petition  of  the  20th  of  November,  1901,  shows  however  that 
it  was  not  filed  with  reference  to  conditions  provided  for  in 
Section  239.  Its  allegations  do  not  make  a  case  to  which 
that  section  applies.    To  give  the  Orphans'  Court  jurisdiction 
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under  the  provisions  of  the  section  of  the  Code  in  question, 
it  must  be  alleged  and  shown,  either  that  the  administrator 
'has  concealed  or  has  in  his  hands  and  has  omitted  to  return 
in  the  inventory  or  list  of  debts'  some  part  of  his  decedent's 
assets."  The  Court  refused  to  dismiss  the  appeal  on  the 
ground  relied  on — ^that  under  Section  240  (now  245)  the 
appeal  should  have  been  taken  to  the  Superior  Court  of  Bal- 
timore City. 

In  this  case  we  must  therefore  refuse  to  dismiss  the  ap- 
peal, as  in  our  judgment  the  proceedings  were  not  shown  to 
have  been  taken  under  Section  244. 

We  have  no  doubt  that  a  petition  could  have  been  filed 
under  Section  244,  and  the  appellant  could  not  have  ousted 
the  Orphans'  Court  of  jurisdiction,  if  under  that  section, 'by 
denying  that  the  title  to  the  fund  was  in  the  estate.  The 
case  of  Linthicum  v.  Polk,  93  Md.  84,  and  others  which 
might  be  cited  show  that  the  Orphans'  Court  has  jurisdiction 
to  determine  the  title  to  personal  property  in  a  proceeding 
imder  what  is  now  Section  244,  in  ao  far  as  persons  inter- 
ested in  the  estate  and  the  administrator  are  concerned,  but 
there  are  many  cases,  such  as  Fowler  v.  Brady,  110  Md.  204, 
which  determine  that  as  between  an  administrator  represent- 
ing the  estate  and  a  third  person  claiming  title  to  the  prop- 
erty that  Court  has  no  jurisdiction.  That  is  for  the  simple 
reason  that  such  questions  belong  to  other  Courts,  but  not  so 
with  matters  between  one  interested  in  an  estate  and  the 
administrator. 

The  decision  of  the  question  by  the  Orphans'  Court  under 
Section  244  would  not  bind  the  children  of  Sadie  Squirrel, 
and  the  fact  that  the  money  was  paid  to  the  administrator  of 
James  M.  Squirrel  would  not  preclude  those  children  from 
recovering  it.  Expressman's  Association  v.  Hurlock,  91  Md. 
585.  The  easy  and  simple  way  of  disposing  of  the  whole 
matter  would  be,  for  the  administrator  to  file  a  special  in- 
ventory showing  how  he  received  the  money  and  with  it  the 
original  policy,  if  that  can  be  procured,  and,  if  not,  a  copy 
of  it  which  he  can  doubtless  get.     Then  have  a  proper  pro- 

voL.  124.  17 
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ceeding  instituted  in  a  Court  which  has  jurisdiction  to  de- 
cide the  question,  so  that  it  can  properly  be  determined  to 
whom  the  fund  is  due.  If  the  money  belongs  to  the  estate 
it  should  be  so  distributed,  but  if  it  belongs  to  the  children 
of  Sadie  Squirrel  it  should  be  paid  over  to  them.  It  was 
said  in  Fowler  v.  Brady,  supra,  that  the  Orphans*  Court  can 
allow  an  inventory  to  be  corrected,  if  it  improperly  includes 
property  which  does  not  belong  to  the  estate,  and  it  would  be 
improper  and  unjust  to  undertake  to  hold  the  administrator 
for  this  fund  simply  because  it  was  paid  to  him,  if  it  does 
not  belong  to  the  estate.  There  is  no  excuse  for  an  estate, 
especially  a  small  one  such  as  this,  being  subjected  to  unnec- 
essary costs,  and  if  there  is  any  real  question  as  to  where  the 
fund  shall  go,  it  should  be  determined  with  as  little  expense 
as  possible. 

As  there  was  not  enough  in  the  petition  and  answer  to 
enable  the  Orphans'  Court  to  properly  determine  whether 
this  fund  is  a  part  of  the  assets  of  the  decedent  (the  order 
of  Court  reciting  that  it  was  heard  on  the  petition  and  an- 
swer, and  there  being  nothing  else  in  the  record),  and  as  the 
petition  did  not  give  the  Court  jurisdiction  under  Section 
244,  as  shown  above,  we  will  reverse  the  part  of  the  order 
that  requires  an  additional  inventory  to  be  filed,  but  we  will 
for  the  reasons  stated  affirm  that  part  which  requires  an  addi- 
tional bond — ^which  is  what  the  petition  prays  for.  Of  course 
if  the  administrator  does  not  voluntarily  file  the  special  in- 
ventory, as  suggested,  the  appellee  can  file  a  new  petition 
under  Section  244.  If  he  does  file  it,  there  will  be  no  occa- 
sion for  that  petition,  so  far  as  now  appears. 

Order  reversed  in  part  and  affirmed  in  pari 
and  cause  remanded — the  appellant  to  pay 
one-half  of  the  costs  out  of  the  estate  and 
the  appellee  to  pay  the  other  half. 
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LAURA  MARSHALL 

V8. 

THOMAS  W.  MARSHALL,  et  al. 

Appeals:  records;  transmission  of — ;  taxation  of  costs;  costs 
not  of  record;  liability  for — ;  Code,  Article  16,  section  216. 

In  transmitting  a  record  to  the  Court  of  Appeals,  all  the 
costs  up  to  that  time  accrued  ought  to  be  taxed,  as  provided  by 
section  66  of  Article  5  of  the  Code,  and  entered  upon  the  record ; 
but  the  clerk's  omission  to  tax  all  the  costs,  and  make  such  entry, 
does  not  affect  the  right  of  the  party  to  collect  the  costs,  to 
which,  by  a  decree  of  the  Court  of  Appeals,  he  is  entitled. 

p.  261 

Section  216  of  Article  16  of  the  Code,  providing,  in  sub- 
stance, that  no  decree  for  the  payment  of  costs,  or  other  decrees 
for  the  payment  of  money,  shall  be  a  lien,  etc.,  unless  the  same 
be  indexed,  in  a  separate  index,  known  as  the  "Index  of  Plain- 
tiffs," applies  only  to  decrees  against  plaintiffs,  passed  by  courts 
of  original  jurisdiction,  and  does  not  apply  to  decrees  of  the 
Court  of  Appeals.  p.  262 

The  charge  for  carbon  copies  of  the  evidence  is  not  a  proper 
item  of  taxable  costs.  p.  262 

Ordinarily,  execution  is  issuable  out  of  the  Court  of  Appeals 
for  the  enforcement  of  its  judgments.  p.  262 

Decided  November  13th,  19H. 

Appeal  from  the  Circuit  Court  of  Baltimore  City.  (Daw- 
kins,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
BrRKE,  TiroMAS,  Pattison,  Urner  and  Constable.  JJ. 

Wm.  A.  Wheailey,  for  the  appellant. 

William  Colton,  for  the  appellee. 
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Urner,  J.,  delivered  the  opinion  of  the  Court. 

By  the  decree  of  this  Court  passed  on  February  6th.  1914. 
in  the  apf)eal  of  Thomas  \V.  Marshall  v.  Laura  Marshall 
(122  Md.  694)  the  action  of  the  lower  Court  in  divorcing 
the  parties  a  vinculo  matrimonii  was  reversed,  the  bill  of  com- 
plaint dismissed  and  the  appellee  directed  to  pay  the  costs. 
The  mandate  issued  in  pursuance  of  the  decree  reached  the 
clerk  of  the  Circuit  Court  of  Baltimore  City,  in  which  the 
suit  originated,  on  or  about  February  26th,  1914.  A  few 
days  later  one  of  the  clerk's  deputies  furnished  on  request  a 
bill  of  costs  to  the  solicitor  for  the  appellee  in  that  proceed- 
ing. The  bill  thus  rendered  included  only  the  charges  for 
docket  entries,  there  having  been  no  formal  taxation  at  that 
time,  on  the  docket,  of  the  costs  which  had  been  incurred  and 
paid  by  the  appellant  for  the  taking  of  testimony  and  the 
pi^paration  of  a  transcript  of  the  record  to  be  sent  here  on 
the  appeal.  On  March  5th,  1914,  the  appellee,  through  her 
solicitor,  paid  the  incomplete  bill  of  costs  received  from  the 
clerk,  and  also  the  costs  which  had  accrued  in  this  Court. 
A  supplemental  bill  was  presented  on  March  9th  to  the  appel- 
lee's solicitor  for  the  previously  omitted  costs  of  the  appellant, 
which  had  then  been  duly  taxed.  The  appellee  refused  to  pny 
this  bill  on  the.  ground  that  her  liability  for  costs  under  the 
decree  of  the  Court  of  Appeals  had  been  fully  discharged  by 
the  payment  of  the  bill  first  submitted.  A  writ  of  fieH  facias 
was  subsequently  issued  for  the  collection  of  the  unpaid  costs, 
and  the  present  suit  is  for  an  injunction  to  restrain  the  exe- 
cution. 

It  is  not  denied  that  the  disputed  costs  had  been  actually 
and  regularly  contracted  and  paid,  and  that  they  were  ascer- 
tainable from  the  proceedings,  and  that  they  would  ordinarily 
be  taxable  and  enforceable  against  the  appellee  under  our 
mandate,  but  the  contention  is,  in  effect,  that  the  right  to 
collect  these  costs,  which  are  considerable  in  view  of  the 
magnitude  of  the  record,  has  been  completely  extinguished 
as  the  result  of  their  inadvertent  and  temporary  omission  from 
the  taxation  on  the  docket  and  from  the  bill  originally  ren- 
dered the  party  charged  with  their  payment.     This  would 
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amount  to  a  discharge  by  accident  and  mistake  of  a  formally 
decreed  liability,  and  it  is  a  theory  which  we  decline  to 
accept.  The  decision  of  this  Court  was  that  the  appellee  in 
the  record  then  before  us  should  pay  the  costs  of  the  case. 
There  could  be  no  doubt  or  diflSculty  as  to  what  was  included 
in  that  requirement.  It  was  not  limited  to  such  costs  as 
might  be  stated  in  a  bill  prematurely  made  out  and  presented 
before  a  complete  taxation  had  been  made  and  entered  of 
record.  The  costs  for  which  the  appellee  was  made  liable  by 
the  decree  were  those  which  were  properly  taxable,  and  not 
merely  those  which  happened  to  be  actually  taxed  on  the 
docket  when  the  appellee's  solicitor  asked  the  Court  for  the 
bill  shortly  after  the  issuance  of  the  mandate. 

It  would  have  been  the  proper  practice,  as  directed  by 
statute,  to  have  entered  upon  the  record  for  transmission  to 
this  Court  all  the  costs  which  had  accrued  to  the  time  of  the 
appeal.  Code,  Art.  5,  sec.  66.  This  is  an  important  pro- 
vision and  should  be  invariably  observed  in  order  that  the 
requisite  information  may  be  at  hand  for  convenient  refer- 
ence when  questions  are  raised  as  to  the  disposition  of  the 
costs  in  the  cases  brought  before  us  for  review.  But  the 
omission  of  the  clerk  to  make  the  taxation  and  note  it  in  the 
record  could  not  affect  the  right  of  the  appellant  in  the  former 
case  to  collect  the  costs  to  which  he  was  decreed  to  be  en- 
titled. There  was  no  delinquency  on  the  part  of  the  appel- 
lant in  the  premises,  and  there  has  been  no  delay  in  the  taxa- 
tion, that  could  prejudice  the  appellee's  interests  in  the 
slightest  degree.  The  costs  were  taxed  with  reasonable 
promptness  after  the  appeal  was  decided,  and  the  party 
charged  by  our  decree  is  unquestionably  liable  for  their  pay- 
ment in  full. 

Another  ground  of  defense  urged  in  argument,  though  not 
mentioned  in  the  bill  for  injunction,  is  that  at  the  time  of 
the  issuing  of  the  writ  of  fieri  facias  for  the  costs  the  name 
of  the  present  plaintiif  and  former  appellee  had  not  been 
indexed  as  a  prerequisite  to  the  execution,  in  compliance 
with  Section  216  of  Article  16  of  the  Code,  which  provides: 
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"Whenever  in  any  proceeding  in  a  court  of  equity 
a  decree  for  the  payment  of  costs  of  any  other  decree 
for  the  payment  of  money  is  made  by  the  court  against 
a  plaintiff,  the  clerk  shall  forthwith  index  the  name  of 
such  plaintiff  in  a  separate  index,  to  be  known  as  Index 
of  Plaintiffs,  and  no  lien  under  such  decree  shall  arise 
against  the  real  or  leasehold  property  of  such  plaintiff, 
and  no  right  of  execution  on  such  decree  shall  accrue 
until  the  name  of  such  plaintiff  is  so  indexed." 

The  decree  of  the  Court  below  in  the  divorce  suit  was 
against  the  defendant  for  the  payment  of  costs.  It  was  not 
until  the  case  reached  the  Couit  of  Appeals  that  a  decree  for 
the  costs  was  rendered  against  the  plaintiff.  Ordinarily  exe- 
cution is  issuable  out  of  this  Court  for  the  enforcement  of 
any  of  its  judgments.  Code,  Art.  5,  sec.  70.  The  statute  we 
have  quoted  was  clearly  intended  to  apply  only  to  decrees 
against  plaintiffs  passed  by  Courts  of  original  jurisdiction. 
The  execution  sought  to  be  restrained  was  not  issued  upon 
such  a  decree,  and  the  contention  we  are  now  considering 
must,  therefore,  be  overruled. 

It  appears  from  the  voucher  for  the  payment  of  the  cost^: 
taxed  on  account  of  the  testimony  that  they  include  a  charge, 
which  is  not  separately  stated,  for  carbon  copies  of  the  evi- 
dence furnished  to  the  defendant  in  the  divorce  suit.  This 
is  not  a  proper  item  of  taxable  costs,  and  the  plaintiff  is  en- 
titled to  have  it  eliminated.  But  there  was  no  objection  to 
the  bill  on  this  ground,  when  it  was  presented  prior  to  the 
execution,  and  no  such  point  is  raised  in  the  pending  bill  of 
complaint.  It  is  now  urged  primarily  for  the  purpose  of 
having  the  collection  of  the  costs  as  a  whole  restrained.  In 
our  opinion  it  would  not  be  reasonable  to  allow  the  objection 
to  have  that  effect.  The  taxation  should  be  corrected  by  a 
suitable  deduction  for  the  carbon  copies,  but  we  can  have  no 
hesitation  in  affirming  the  decree  below  by  which  the  bill  of 
complaint  was  dismissed. 

Decree  affirmed,  with  costs. 
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SETH  HANCE  LINTHICUM  et  al., 

V8. 

WASHINGTON,  BALTIMOEE  AND  ANNAPOLIS 
ELECTRIC  RAILROAD  CO. 

Specific  perform'ance :  compensation  decreed  instead  of — . 
Equitable   jurisdiction:   complete   relief.      Covenants 
running  with  the  land:  conditions  and  burdens; 
liability  of  assignee.    Railroads :  public  or  pri- 
vate crossings;  covenants  as  to — . 
Contracts:  carelessness: 
when  no  defense, 

A  covenant  to  run  with  the  land  must  relate  to  something 
then  existing;  covenants  relating  to  something  in  the  future 
are  personal  merely.  p.  268 

But  a  vendor  may  impose  restrictions,  on  land  conveyed  by 
him,  for  the  benefit  of  his  remaining  land,  in  such  a  manner, 
as  to  be  binding,  not  only  on  the  vendee,  but  on  the  assignees 
of  the  vendee,  even  though  such  restrictions  are  not,  strictly 
speaking,  covenants  running  with  the  land.  p.  268 

Deeds  for  rights  of  way  to  railroad  companies  are  assets, 
and  pass  to  their  grantees  or  mortgagees,  subject  to  the  condi- 
tions and  burdens  contained  therein.  p.  268 

Where  a  part  of  the  consideration  in  a  deed  was  the  per- 
formance of  certain  covenants  and  conditions,  relating  to  the 
construction  and  maintenance,  by  the  grantee  railroad  com- 
pany, of  certain  crossings,  at  points  indicated  on  a  plat,  with 
certain  grades,  etc.,  the  covenant  is  obligatory  upon  a  railroad, 
the  successor  of  the  grantee.  p.  270 

Such  a  covenant  is  a  binding  obligation  upon  the  assignee, 
and  remains  a  subsisting  obligation,  until  performed  or  released 
by  agreement,  or  until  the  satisfaction  of  an  award  of  compen- 
sation for  the  non-performance.  p.  269 
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Where  a  deed  conveying  land,  for  railroad  construction,  de- 
fines, and  shows  on  a  plat,  the  strip  of  ground  where  crossings 
are  to  be  located,  and,  in  stating  the  covenants  or  conditions, 
aa  to  the  crossings,  specifies  the  grades,  etc.,  the  agreement  can 
not  be  held  void  for  uncertainty,  merely  because  it  was  not 
provided  whether  the  crossings  should  be  above  or  below  grade. 

p.  270 

Not  every  agreement  that  is  precise,  definite  and  certain  will 
be  decreed  to  be  specifically  performed.  p.  270 

The  remedy  of  specific  performance  rests  in  the  sound  judi- 
cial discretion  of  the  Court,  and  "if  to  enforce  an  agreement 
specifically  would  do  one  party  great  injury,  and  the  other  com- 
paratively little  good,"  the  specific  execution  should  not  be  de- 
creed, pp.  270,  272 

In  cases  where  the  public  interest  is  concerned,  courts  do  not 
consider  covenants  of  railroads  relating  to  crossings,  stations, 
etc.,  as  binding  in  perpetuity,  even  though  the  party  injured 
by  the  failure  to  observe  the  covenants  may  be  entitled  to  dam- 
ages for  the  breach;  but  such  contracts,  when  of  private  con- 
cern, may  be  enforced.  p.  269 

One  who  enters  into  a  contract  carelessly  can  not  set  up  his 
own  inattention  as  a  defense,  as  constituting  impossibility  of 
performance.  p.  271 

When  equitable  jurisdiction  attaches,  it  will  be  retained  so 
as  to  give  full  relief,  even  as  to  matters  with  regard  to  which 
equity  would  ordinarily  have  had  no  jurisdiction.  p.  273 

Under  a  bill  for  specific  performance,  equity  can  not  make 
a  contract,  other  and  different  from  that  which  the  parties  had 
made,  and  decree  its  performance.  p.  275 

Where,  upon  a  bill  for  the  specific  performance  of  a  con- 
tract to  build  a  private  crossing  across  a  railroad,  it  appeared 
that  its  construction,  as  called  for,  would  be  extremely  costly 
for  the  railroad,  and  of  small  benefit  or  use  to  the  complainant, 
the  specific  performance  of  the  contract  should  not  be  decreed. 

p.  275 

In  such  a  case,  the  Court  should  ascertain  the  compensation, 
proper  to  be  awarded  to  the  complainant  for  the  deprivataion 
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suffered,  and  that  would  be  suffered,  by  reason  of  the  non-per- 
formance, p.  275 

Or  opportunity  should  be  afforded  for  the  parties  to  adopt 
other  methods  for  the  crossing.  p.  276 

Decided  December  2nd,  19H, 

Appeal  from  the  Circuit  Court  of  Baltimore  Citv.  (Duffy, 

J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Ihe  cause  was  argued  before  Boyd,  C.  J.,  Briscoe. 
Burke,  Thomas,  Pattison,  Urner,  Stockbridge  and  Con- 
stable, JJ. 

S.  S.  Field,  for  the  appellant. 

George  Weems  Williams  and  Frank  Gosnell,  for  the  appel- 
lee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  of  complaint  which  was  filed  in  this  case  con- 
tained four  prayers  for  relief ;  the  first  was  for  the  correction 
in  the  record  of  a  plat,  constituting  a  part  of  a  deed  dated 
March  15,  1907,  and  the  propriety  of  such  correction  was 
conceded  by  the  answer ;  the  second  was  to  require  the  specific 
performance  of  a  covenant  contained  in  the  deed  of  March 
15,  1907 ;  the  third,  for  compensation  to  the  plaintiffs  for  the 
violation  of  the  covenant,  and  the  fourth,  for  general  relief. 

The  material  facts  in  the  case  are  that:  "The  Baltimore 
and  Annapolis  Short  Line  Railroad,"  which  will  hereinafter 
be  referred  to  for  sake  of  convenience  as  "The  Short  Line/' 
was  prior  to  the  15th  of  March,  1907,  operating  an  electric 
railroad  between  Baltimore  and  Annapolis,  and  its  route  in 
]>art  was  along  and  over  a  right  of  way  which  had  been 
acquired  from  the  plaintiffs,  or  their  predecessors  in  title.  In 
the  year  'l906  and  early  part  of  1907,  the  construction  of  an 
electric  railway  between  the  cities  of  Baltimore  and  Wash- 
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ington  and  Annapolis  was  begun  by  a  corporation  which  had 
been  formed  for  that  purpose,  bearing  the  name  of  the  Wash- 
ington, Baltimore  and  Annapolis  Electric  Railway  Company. 
The  route  to  be  followed  by  this  road,  as  laid  out  by  the 
engineers,  involved  a  double  crossing  of  the  tracks  of  the 
Short  Line,  as  they  existed  at  that  time.  Negotiations  were 
entered  into  between  the  W.  B.  &  A.  Ry.  Co.  and  certain, 
members  of  the  Linthicum  family  which  culminated  in  cer- 
tain conveyances  bearing  date  March  15th,  1907.  The  effect 
of  these  was  to  shift  the  location  of  the  Short  Line  tracks  a 
little  to  the  south  and  east  of  the  projected  route  of  the 
W.,  B.  &  A.  Ry.  Co.  over  land  which  was  acquired  from  the 
Linthicum  family,  thus  enabling  the  W.,  B.  &  A.  Ry.  Co.,. 
partly  over  the  former  right  of  way  of  the  Short  Line  and 
certain  additional  land  acquired  from  the  Linthicums,  to- 
construct  a  route  avoiding  a  crossing  of  railway  tracks  by  one 
road  over  the  other.  This  arrangement  was  consmnmated  by 
two  deeds,  one  a  conveyance  from  Laura  E.  Linthicum,  W. 
Hampton,  M.  Delmah  and  Seth  Hance  Linthicum  to  the  Ter- 
minal Real  Estate  Company,  of  the  land  for  the  right  of  way 
to  be  used  and  occupied  by  the  Short  Line  under  its  re-loca- 
tion ;  and  the  other  from  the  same  grantors  to  the  W.,  B.  &  A- 
Ry.  Co.  of  the  additional  land  needed  by  that  corporation,  for 
fhe  construction  of  its  railway ;  this  deed  was  executed  for  aa 
expressed  consideration  of  $1,460,  and  the  performance  of 
the  covenants  and  conditions  contained  in  the  deed,  the  two 
mc6t  important  of  which  related  to  crossings  and  the  estab- 
lishment of  a  platform  station.  The  covenant  with  regard  to 
the  crossings  was  that  the  railroad  company  was  "to  irome- 
diately  construct  and  maintain  three  crossings  of  not  less  than 
20  feet  on  the  surface  over  its  right  of  way  and  over  the 
Baltimore  and  Annapolis  Short  Line  Railway  at  the  places 
indicated  on  the  plat  hereto  attached  and  crossing  said  right 
of  way  on  the  property  hereby  conveyed  and  on  the  property 
conveyed  by  the  parties  of  the  first  part  to  the  Terminal  Real 
Estate  Company  of  Baltimore  City  by  deed  of  even  date 
herewith,  with  easy  approaches  thereto  of  not  more  than  4% 
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grade  and  with  a  roadbed  of  not  less  than  20  feet  wide  in  good 
condition."  In  the  deed  of  the  same  date  from  the  same 
grantors  to  the  Terminal  Eeal  Estate  Oompany,  the  grantors 
reserved  "to  themselves,  their  heirs  and  assigns  over  the 
described  lot  a  private  crossing  20  feet  wide  at  the  point 
shown  upon  said  plat,'^  referring  to  the  plat  attached  to  the 
deed  to  the  W.,  B.  &  A.  By.  Oo.  The  rights,  and  of  course 
restrictions  upon  those  rights,  so  granted  to  the  Terminal 
Real  Estate  Oompany  passed  by  conveyance  from  it  to  the 
Short  Line. 

The  W.,  B.  &  A.  Electric  By.  Oo.  became  insolvent,  and 
was  directed  to  be  sold  under  a  decree  of  the  Oircuit  Oourt 
of  the  U.  S.  for  the  District  of  Maryland.  At  this  sale  the 
property  was  purchased  on  behalf  of  a  corporation  bearing 
the  name  of  the  W.,  B.  &  A.  Eailroad  Co.,  a  corporation  hav- 
ing practically  the  same  executive  officers  as  the  insolvent 
Railway  Oompany,  but  with  some  changes  of  stockholders 
and  bondholders  from  those  of  the  Bailway  Oompany. 

By  an  agreement  made  between  Wade  Hampton  and  Seth 
Hance  linthicum  and  either  the  Railway  or  Railroad  Oom- 
pany, of  the  three  crossings  covenanted  for  in  the  deed  of 
March  15th,  1907,  two  were  consolidated  to  make  one  cross- 
ing 40  feet  in  width,  in  place  of  two  of  20  feet  each,  and  the 
third  crossing  has  never  been  constructed  by  either  the  Rail- 
way or  Railroad  Oompany.  It  is  for  the  specific  perform- 
ance of  the  covenant  in  its  relation  to  this  third  crossing  that 
this  present  bill  was  filed,  with  the  alternate  prayer  for  an 
award  of  compensation  should  the  Oourt  refuse  a  decree  for 
specific  performance. 

The  Short  Line  was  not  made  a  party  to  this  proceeding,, 
and  the  defendant  urges  this  omission  as  a  defense  to  the 
present  action.  This  contention  is  closely  connected  with 
another,  viz.,  the  covenant  contained  in  the  deed  is  not  a  cove- 
nant running  with  the  land,  and  that  by  reason  of  the  sale 
of  the  Railway  Oompany'a  assets,  the  merely  personal  cove- 
nant of  the  Railway  Oompany  is  not  binding  upon  the  Rail- 
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road  Company,  and  that,  therefore,  the  plaintiffs  have  no 
enforceable  right  against  the  defendant  as  to  its  own  right 
of  way,  nor  can  they  require  of  it  the  construction  of  a  cross- 
ing over  the  line  of  another  company  which  is  not  a  party 
to  the  proceeding.  As  to  the  latter  proposition  the  legal 
position  is  that  under  the  doctrine  in  Spencer's  case,  5  Coke, 
16,  and  which  has  been  recognized  and  adopted  as  the  law 
in  most  jurisdictions  in  this  country,  a  covenant  to  run  with 
the  land  must  have  relation  to  something  already  in  existence, 
and  that  where  it  relates  to  something  to  be  done  in  the 
future,,  it  is  a  personal  covenant  merely  and  not  a  covenant 
running  with  the  land.  It  is  undoubtedly  true  that  in  the 
strict,  technical  sense  the  covenant  contained  in  the  deed  from 
the  Linthicums  to  the  Railway  Company  was  not  a  covenant 
running  with  the  land,  but  as  was  said  in  the  case  of  Wood 
V,  Stehrer,  119  Md.  143:  *'A  vendor  may  impose  restrictions 
on  land  conv^eyed  by  him  for  the  benefit  of  his  remaining 
land  in  such  a  manner  as  to  be  binding  not  only  on  the  vendee 
but  his  assigns,  though  they  are  not  strictly  speaking,  cove- 
nants running  with  the  land."  And  to  the  same  effect  were 
the  decisions  in  Worthington  v.  Lee,  61  Md.  533 ;  Newbold 
V.  Peahody  Heights  Co.,  70  Md.  495 ;  Russell  v.  Zimmerman, 
121  Md.  328,  341.  The  same  rule  is  stated  in  Lewis  on  Emi- 
nent Domain,  section  477,  and  sustained  by  the  authorities 
there  cited,  when  that  author  says:  "Agreements  by  a  rail- 
road company  to  build '  crossings  or  to  locate  and  build  a 
depot  or  to  do  other  things  for  the  benefit  of  the  grantor 
may  be  specifically  enforced."  And  in  section  478  the  author 
says :  "Deeds  and  contracts  for  rights  of  way  to  railroad  com- 
panies are  assets  and  pass  to  the  grantee  or  mortgagee  of  such 
companies,  but  svbject  to  such  burdens  and  conditions  as  are 
contained  therein," 

In  view  of  the  weight  of  authority  it  cannot  now  be  held 
that  the  covenant  between  the  Linthicums  and  the  W.,  B.  & 
A.  Railway  Co.  is  not  obligatory  upon  its  successor,  the 
Railroad  Company. 


Digitized  by 


Google 


Ll-NPHICUM  vs.  W.  B.  &  A.  ELEC.  RD.  CO.     269 
JIJJ.'I  Opinion  of  the  Court 

2soT  is  there  greater  force  in  the  oontention  as  to  the  omis- 
sion to  make  the  Short  Line  a  party.  The  entire  transaction 
of  March  15th,  1907,  was  one  arranged  by  the  W.,  B.  &  A. 
Ry.  Co.  for  the  purpose  of  facilitating  the  construction  of 
its  line,  tha  deed  to  the  Terminal  Company  made  an  express 
reservation  of  a  private  crossing,  which  was  binding  upon  its 
assigns  and,  therefore,  binding  upon  the  Short  Line,  and  the 
obligation  imposed  by  the  deed  to  the  W.,  B.  &  A.  Ily.  Co. 
being  likewise  binding  upon  its  successor,  remains  a  subsist- 
ing obligation  until  performed  or  released  by  agreement  of  the 
parties,  or  the  satisfaction  of  an  award  of  compensation  for 
non-performance.  The  rule  applicable  here  is  that  laid  down 
in  Joy  V.  8L  Louis,  138  U.  S.  1,  and  May  v.  LaClairCy  11 
WaU.  217. 

The  lower  Court  dismissed  the  bill  in  this  case  practically 
upon  two  grounds :  the  uncertainty  of  the  contract,  and  the 
public  service  character  of  the  Railroad  Company.  With 
neither  of  these  conclusions  is  this  Court  able  to  agree. 
There  is  a  well  recc^ized  distinction  between  crossings  in- 
tended for  the  use  of  the  general  public  and  those  which  are 
private  crossings,  and  Courts  will  refuse  to  grant  an  order 
in  regard  to  a  public  crossing  where  it  is  deemed  that  public 
interest  is  better  subserved  otherwise,  while  they  will  require 
such  performance  with  regard  to  that  which  is  matter  of 
private  concern  only.  So  in  Whalens  case,  108  Md.  11, 
where  the  B.  &  O.  R  R  Co.  had,  in  1848,  agreed  to  main- 
tain a  siding,  turnout  and  station,  and  did  so  erect  and  main- 
tain it  for  sixty  years,  and  then  by  a  relocation  of  its  line 
abandoned  the  former  site,  this  Court  refused  to  order  the 
further  maintenance  of  the  station  which  had  been  provided 
for  in  1848.  In  cases  where  the  public  are  concerned  Courts 
decline  to  recognize  as  binding  in  perpetuity  a  covenant  en- 
tered into  by  a  railroad  company,  though  the  party  injured 
thereby  may  have  a  right  of  action  for  damages  for  the  fail- 
ure or  discontinuance  of  the  right  which  had  been  granted. 
Md.  &  Pa.  R.  R.  Co.  v.  SUver.  110  Md.  510;  Marsh  v. 
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Lehigh  li.  Co.,  G4  At.  366;  Speer  v.  Erie  R.  R.  Co.,  68  N. 
J.  Eq.  615;  Tex,  Pac.  Ry.  Co.  v.  Marshall,  136  U.  S.  393. 

"With  regard  to  the  uncertainty  of  the  contract,  the  condi- 
tions set  out  in  the  deed  of  March  15th,  1907,  are  connected 
with  a  strip  of  land  which  is  fully  described  in  the  deed  and 
5hown  on  a  plat  annexed  to  the  deed  and  recorded  or  intended 
to  be  recorded  with  the  deed,  as  an  integral  part  of  it.  upon 
which  plat  the  crossings  provided  for  in  the  covenant  are  also 
shown.  The  grade  for  the  crossing  and  the  approaches  to  it 
are  specified,  and  it  is  not  essential  that  the  deed  or  cove- 
nant set  forth  that  the  crossing  shall  be  at,  under  or  above 
grade.  In  the  case  of  Speer  v.  Erie  R.  R.  Co.,  the  agree- 
ment was  that  the  Railroad  Company  would  give  the  grantor 
a  suitable  and  convenient  crossing  where  the  grantor  might 
direct,  and  this  was  held  to  have  been  sufficiently  definite. 
No  objection  can,  therefore,  be  successfully  set  up  as  to  the 
maintenance  of  the  present  bill  for  specific  performance  upon 
the  ground  of  uncertainty  in  the  contract. 

But  it  is  not  every  agreement,  no  matter  how  precise,  defi- 
nite and  certain  its  terms  may  be,  which  a  Court  of  Equity 
will  require  to  be  specifically  performed.  The  remedy  of 
specific  performance  is  one  to  be  awarded  or  refused  by  an 
Equity  Court  in  the  exercise  of  a  sound  judicial  discretion, 
and  '4f  to  enforce  specifically  an  agreement  would  do  one 
party  great  injury  and  the  other  comparatively  little  good 
the  chancellor  will  not  require  its  execution."  McDowell  v. 
Biddis&ti,  120  Md.  118.  A  very  similar  case  to  the  present 
one  is  that  of  Post  v.  W.  8.  72.  R.,  123  N.  T.  581,  where  the 
West  Shore  R.  R.  Co.  had  entered  into  a  somewhat  similar 
agreement,  and  the  road  beconjing  insolvent  was  sold — the 
agreement  not  having  been  performed,  and  the  covenant  was 
held  binding  upon  the  purchaser,  but  specific  performance  was 
not  decreed  because  of  its  impracticability,  and  in  the  case 
under  consideration  the  impossibility  of  performance  of  the 
covenant  is  the  defense  chiefly  relied  upon. 

This  leads  to  a  consideration  of  the  facts  with  a  view  to 
determining  the  reasonableness  of  requiring  a  specific  per- 
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formance  of  the  covenant  of  the  deed.  Under  the  covenant 
the  crossing  to  be  provided  was  to  have  been  constructed  with 
approaches  having  a  grade  of  not  more  than  4%.  Upon  one 
side  of  the  road  it  was  the  apparent  intention  of  both  parties 
that  the  approach  should  extend  to  the  public  road  or  boule- 
vard, which  at  the  point  of  this  agreed  private  crossing  was 
distant  onlv  some  25  feet  from  the  line  of  the  right  of  way  of 
the  Short  Line,  while  on  the  other  side,  to  the  west  of  the 
W.,  B.  &  A.  line,  after  a  slight  depression  for  a  ditch,  there 
was  a  hill  rising  quite  abruptly  for  a  considerable  distance. 
Whether  it  would  have  been  possible  before  any  grading  at  all 
had  been  done  to  construct  an  approach  from  the  Boulevard 
to  the  eastern  side  of  the  tracks  of  the  Short  Line,  at  the 
specified  grade  of  not  exceeding  more  than  4%,  is  not  entirely 
clear,  but  the  impression  gained  from  all  of  the  evidence  is 
that  it  would  not.  If  this  is  correct  then  the  literal  per- 
formance of  the  covenant  was  impossible,  both  at  the  time 
of  its  being  entered  into  and  has  been  continuously  ever 
since.  The  insertion  of  the  requirement  that  the  crossing  and 
approaches  should  not  have  a  grade  exceeding  4%  seems  to 
have  been  largely  guess  work  by  the  parties,  not  the  result  of 
accurate  engineering  calculations.  If  the  defendant's  prede- 
cessor saw  fit  to  enter  into  covenants  thus  carelessly,  it  could 
not  have  been  permitted  to  set  up  as  a  defence  its  own  inatten- 
tion or  n^ligence  in  so  important  a  matter,  as  constituting 
an  impossibility  of  performance,  and  its  successor  can  in  this 
regard  stand  in  no  stronger  or  better  position.  The  testimony 
shows  that  the  W.,  B.  &  A.  R.  R.  road-bed  at  the  point  desig- 
nated for  the  crossing  was  approximately  a  foot  higher  than 
the  road-bed  at  that  point  of  the  Short  Line  before  the  W.,  B. 
&  A.  was  built,  and  also  that  the  W.,  B.  &  A.  road-bed  at  the 
same  point  was  slightly  higher  than  the  road-bed  of  the  Short 
Line.  It  is  apparent,  furthermore,  that  for  a  grade  crossing, 
an  approach  from  the  Annapolis  Boulevard  would  involve  a 
grade  of  about  8%,  double  that  specified  in  the  covenant,  a 
grade  highly  undesirable  for  teams  having  to  cross  the  rail- 
way, while  on  the  west  side  no  distance  for  the  approach  was 
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named,  or  necessarily  resulted  from  the  natural  c^jufiguration 
of  the  ground,  but  it  clearly  appears  that  by  reason  of  the 
depression  already  alluded  to,  an  approach  with  a  grade  of 
4%  for  a  short  distance  at  least  could  have  been  constructed. 
That  which  is  insisted  upon  by  the  plaintiff  is  that  specific 
performance  can  be  had  in  either  one  of  two  ways :  a  depres- 
sion of  the  tracks  of  both  the  Short  Line  and  the  W.,  B.  &  A., 
to  an  extent  which  would  give  a  4%  grade ;  or  an  elevation  of 
those  tracks  and  the  putting  in  of  an  underneath^  crossing, 
so  that  the  grade  would  have  come  within  the  provisions  of 
the  covenant.  It  is  of  course  true  that  as  a  mere  engineering 
proposition  either  of  these  could  be  done ;  but  it  is  also  true 
that  either  the  elevation  or  depression  of  the  tracks  woidd 
have  to  be  distributed  in  both  directions  for  a  considerable 
distance,  and  with  roads  in  operation,  as  both  of  these  are, 
the  cost  by  either  method  would  be  very  great.  This  cost  is 
variously  estimated  at  from  $20,000  to  $100,000,  for  the 
depression  of  the  tracks,  and  from  $6,700  up  to  an  indefinite 
amount,  for  the  elevation  of  them. 

The  purpose  to  be  served  by  the  installation  of  the  crossing 
is  the  development^  for  suburban  residences,  of  a  track  of 
58  acres  belonging  the  the  plaintiffs,  having  a  present  prob- 
able value  of  a  little  in  excess  of  $15,000.  What  its  value 
might  be  under  a  scheme  for  suburban  development  is  largely 
problematical  and  dependent  upon  a  wide  variety  of  contrib- 
uting elements.  It  will  thus  be  seen  that  the  cost  of  award- 
ing a  decree  for  specific  performance  would  involve  an  expen- 
diture upon  the  part  of  the  defendant  of  an  amount  nearly 
equal  to,  if  not  greater  than,  the  value  of  the  interest  of  the 
plaintiffs  in  their  land,  and  thus  the  case  falls  within  the  line 
of  cases  which  hold,  that  specific  performance  should  not  be 
decreed,  where  the  injury  to  one  party  is  as  great  or  greater 
than  -the  benefit  to  accrue  to  the  other.  McDoxi^eU  v.  Biddir 
son,  120  Md.  118. 

The  contention  of  the  defendant  is,  that  if  the  plaintiffs 
have  any  remedy,  that  remedy  is  by  an  action  at  law  for 
damages  for  a  violation  of  the  covenant,  and  that  it  cannot 
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be  asserted  in  the  present  case  in  equity;  and  reference  is 
made  to  the  fact  that  prior  to  the  insolvency  of  the  W.^  B  & 
A.  Ky.  Co.,  a  suit  at  law  for  damages  had  already  been  insti- 
tuted by  the  plaintiffs.  It  is  of  course  true  that  as  between 
the  original  parties  to  the  agreement,  the  plaintiffs  would  have 
had  a  right  to  proceed  either  at  law  for  damages,  or  by  bill 
in  equity  for  specific  performance;  but  we  are  not  now  deal- 
ing with  a  case  between  the  original  parties  to  the  contract; 
and  while  it  is  not  necessary  to  now  decide,  it  is  by  no  means 
clear  that  an  action  at  law  would  give  the  plaintiffs  the  relief 
to  which  they  are  entitled.  It  has  long  been  recognized  in 
this  Stkte  that  where  in  a  proper  case,  equitable  jurisdiction 
has  once  attached  it  will  be  retained  to  the  end,  to  give  the 
parties  seeking  its  aid  full  relief,  even  as  to  matters  with 
regard  to  which  it  would  not  originally  have  had  jurisdiction. 
Popplein  V.  Foley,  Gl  Md.  382;  Millers  Eq.,  sec.  061);  Ship- 
ley v.  Finh,  102  Md.  220.  And  to  the  same  effect  are,  Wilson 
V.  R,  R.  Co.,  L.  R.  0,  Ch.  279 ;  cited  in  Frey  on  Specific  Per- 
formance, sec.  1310 ;  Speer  v.  Erie  R.  R.,  supra.  The  test  in 
all  of  these  cases  is,  whether  the  Court  in  the  particular  ease, 
ought  in  the  exercise  of  its  discretion  to  award  specific  per- 
formance, and  if  the  case  established  is  such  a  one,  then  if 
for  any  reason  specific  performance  is  refused,  compensation 
for  the  damage  or  injurj'  suffered  may  be  awarded  in  lieu 
thereof,  instead  of  compelling  the  party  at  additional  cost  to 
^^o  into  another  forum  and  there  litigate  the  same  question. 
The  damages  claimed  in  this  case  were  two-fold  in  their 
nature;  namely,  the  damage  alleged  to  have  resulted  to  the 
plaintiffs  between  the  time  of  the  execution  of  the  deed  of 
March  15th,  1907,  and  the  time  of  the  institution  of  this 
proceeding;  and,  second,  the  permanent  injury  to  the  plain- 
tiff's property  by  reason  of  being  deprived  of  the  crossins:. 
Tn  regard  to  the  first  of  these,  it  is  to  be  said  that  there  was 
no  adequate  evidence  upon  which  either  a  Court  or  a  jury 
could  have  made  any  award  for  this  character  of  damage; 
it  did  not  appear  that  the  plaintiffs  had  been  forced  to  sell 
any  of  the  property  at  less  figure  than  they  would  have  sold 
VOL.  124.  IS 
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it  if  the  crossing  had  been  there,  while  as  to  the  plaintiffs^ 
own  use  and  occupation  of  this  property,  it  bounded  on  three 
roads — a  county  road,  the  Hammond's  Ferry  road  and  Maple 
avenue,  and  there  was  no  adequate  evidence  that  they  had 
been  put  to  any  added  inconvenience  at  all,  by  reason  of  the 
lack  of  this  crossing. 

With  regard  to  the  second  element  of  damages,  the  estimates 
varied  considerably,  from  $650  to  $9.000 — the  plaintiffs 
themselves  placing  the  damages  at  $6,000,  while  their  expert 
witnesses  gave  higher  figures.  The  case  presents  practically 
the  same  elements  as  are  involved  in  a  condemnation  case, 
namely,  the  determining  upon  conflicting  eridence  of  what  is 
fair  and  just  compensation,  and  the  important  question  is, 
how  shall  this  determination  be  made  ?  The  Court  of  Equity 
having  jurisdiction  of  the  subject-matter,  may  of  course,  in 
the  exercise  of  its  customary  jurisdiction,  fix  the  amount  of 
compensation  to  be  paid.  In  some  cases  an  issue  has  been 
directed  to  be  framed  for  submission  to  a  jury  for  the  deter- 
mination of  the  damage;  but  in  England  the  more  usual 
course  has  been  to  direct  an  inquiry  in  Chambers,  as  to  the 
sum  to  be  awarded  or  allowed,  and  this  is  for  the  reason  stated 
by  Mr.  Frcy  in  his  work  on  Specific  Performance,  sec.  1314, 
that  "It  seems  desirable  that  the  assessment  of  damages 
should,  wherever  practicable,  take  place  at  the  trial,  without 
any  separate  inquirv',  for  otherwise  the  parties  are  virtually 
put  to  the  expense  of  two  trials  of  the  same  question.  In 
one  case,  Cornwall  v.  Henson,  1900,  2  Ch.  290,  305,  the 
damages  were  assessed  by  the  Court  of  Appeal;  but  that 
apparently  is  the  only  case  in  which  an  appellate  Court  has 
undertaken  to  decree  damages  or  compensation,  and  the  better 
practice  would  scx?m  to  be  that  such  compensation  should  be 
assessed  and  decreed  by  the  chancellor  upon  evidence  adduced 
before  him,  either  during  the  progress  of  the  trial  of  the 
case  or  upon  special  inquiry  sifter  determination  that  the  case 
presented  is  a  proper  one  in  which  to  allow  compensation. 

A  considerable  amount  of  the  testimony  in  this  case  waa 
with  regard  to  a  crossing  suggested  by  Colonel  Wickes,  an 


Digitized  by 


Google 


LINTHICUM  vs.  W.  B.  &  A.  ELEC.  ED.  CO.     275 
Md.]  Opinion  of  the  Court 

engineer  placed  on  the  stand  by  the  plaintiffs.  His  proposal 
for  a  crossing  was  to  construct  it  as  a  grade  crossing,  over 
the  rights  of  way  of  the  two  railroads,  and  then  upon  the 
eastern  side,  or  side  toward  the  boulevard,  instead  of  making 
the  approach  a  continuous  straight  line  with  the  crossing,  to 
curve  it  and  bring  it  down  to  the  boulevard  with  a  4%  grade, 
thus  slightly  extending  the  length  of  the  approach,  and  so 
enabling  the  stipulated  grade  to  be  obtained.  That  presented 
a  proposition,  however,  which  appears  to  have  been  entirely 
novel  to  the  parties  to  this  proceeding  at  the  time  when  it 
was  presented,  and  is  not  one  which  the  Court  can  decree, 
for  the  reason  that  it  would  amount  to  a  new  contract  between 
the  parties,  involving  a  very  different  method  of  approach, 
and  which,  howe\'er  it  might  commend  itself  to  the  parties 
as  a  possible  solution  of  an  unfortunate  situation,  is  not  a 
matter  upon  which  their  minds  had  ever  met,  and  the  Court 
can  not,  under  a  bill  for  specific  performance,  make  a  contract 
for  the  parties  other  and  different  from  that  which  they 
themselves  had  made,  and  then  decree  its  enforcement. 

From  wliat  has  been  said  it  follows,  that  the  decree  of  the 
Circuit  Court  of  Baltimore  City,  from  which  the  appeal  in 
this  case  was  taken,  must  be  reversed,  and  the  cause  remanded 
for  the  ascertainment  by  the  Chancellor  of  the  compensation 
proper  to  be  awarded  to  the  complainants  for  the  di^privaticn 
they  have  suffered,  and  will  continue  to  suffer,  by  reason  of 
the  non-construction  of  the  crossing;  such  detennination  t  > 
l>e  made  upon  the  evidence  already  taken,  but  with  leave  to 
either  party  to  take  further  proof,  if  they  so  desire,  upon 
the  question  of  the  amount  of  compensation  to  be  awarded, 
and  with  the  opportunity  to  them,  if  they  shall  so  agree,  to 
adopt  a  crossing  in  the  manner  suggested  by  the  witness 
Wickes,  or  such  other  form  as  the  parties  hereto  may  agree 
upon. 

Decree  reversed  and  case  remanded  for  fur- 
ther proceedings  in  a-ccordance  ivith  this 
opinion,  with  costs  to  the  appellants. 


Digitized  by 


Google 


276  RICE  vs.  DINSMORE. 

Syllabus.  [124 


NATHANIAL  A.  RICE,  Trading  as  A.  Rice  &  Company. 

MARION"  G.  DINSMORE,  TRADmo  as  T.  M.  Dinsmore 

&  Company. 

Sale  of  goods :  on  trial;  rejection;  reasonable  time;  Code,  Art 

83.    Prayers:  misleading;  inconsistent  theories. 

Evidence :  non-reversible  errors. 

Under  Article  83  of  the  Code  of  1912,  upon  a  sale  and  deliv- 
ery of  goods,  on  approval,  unless  a  time  be  fixed,  within  which 
notice  of  rejection  may  be  given,  such  notice,  to  be  effective, 
must  be  given  within  a  reasonable  time;  and  if  the  purchaser 
retains  the  goods  an  unreasonable  time,  without  giving  such 
notice,  he  becomes  liable  therefor.  p.  281 

The  ruling  of  a  Court  upon  exceptions  to  evidence  can  pre- 
sent no  reversible  error,  when  testimony  as  to  the  facts  sought 
to  be  proved  by  such  evidence  was  admitted  elsewhere  during 
the  trial.  •  p.  282 

Error  in  granting  a  prayer  of  one  of  the  parties,  which  does 
not  state  correctly  the  legal  principles  applicable  to  the  case,  is 
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not  corrected  by  a  prayer  granted  at  the  instance  of  the  other 
party  which  states  the  law  correctly  as  to  his  conflicting  theory 
of  the  case.  p.  282 

Decided  October  28th,  19 H. 

Appeal  from  the  Superior  Court  of  Baltimore  City.  (Daw- 
kins,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattison,  Urner,  Stockbridge  and  Con- 
stable^ J  J. 

Charles  F.  Harley  (with  Harley  &  Wheltle  on  the  brief) , 
for  the  appellant 

George  Washington  WUUams  and  John  Holt  Richardson, 
for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  defendant  from  the  judgment 
rendered  against  him  in  the  Superior  Court  of  Baltimore 
City  in  a  suit  instituted  against  him  in  that  Court,  by  Marion 
G.  Dinsmore,  trading  as  T.  M.  Dinsmore  &  Company. 

The  declaration  contained  the  common  counts  only,  and 
the  suit  was  brought  under  the  Speedy  Judgment  Act.  The 
account  filed  with  the  narr.  showed  that  the  cause  of  action 
was  for  feed,  amounting  to  $698.74,  sold  and  delivered  by 
the  plaintiff  to  the  defendant. 

The  defendant  admitted  the  correctness  of  the  aocoimt, 
but  claimed,  by  way  of  set-off,  that  the  plaintiff  was  indebted 
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to  him  in  the  sum  of  $350.00.,  being  the  purchase  price  of  a 
horse  alleged  to  have  been  purchased  from  him  by  the  defend- 
ant. The  defendant  admitted  in  the  affidavit  to  his  pleas  that 
he  owed  the  plaintiff  the  sum  of  $348.74,  that  being  the 
difference  between  the  purchase  price  of  the  horse  and  the 
account  sued  on,  and  that  sum  was  paid  to  the  plaintiff. 

The  only  question,  therefore,  involved  was  whether  the 
defendant  was  entitled  to  an  allowance  for  the  agreed  price 
of  the  horse. 

It  was  admitted  by  both  parties  that  the  agreed  price  of 
the  horse  was  $350.00,  and  it  was  shown  that  the  horse  was 
a  fine  animal  and  perfectly  sound. 

The  plaintiff  contended  that  the  horse  was  sold  to  him 
'^on  trial,"  and,  having  died  in  his  possession  under  the  cir- 
cimistances  hereinafter  stated,  he  was  imder  no  obligation  to 
pay  for  him. 

The  contention  of  the  defendant  was  that  there  had  been 
an  absolute  sale  and  delivery  of  the  horse  to  the  plaintiff. 

The  following  facts,  appearing  in  the  record,  are  all  that 
need  be  stated  to  dispose  of  the  legal  questions  presented  by 
this  appeal.  About  the  first  of  March,  1912,  the  plaintiff, 
who  is  a  retail  dealer  in  hay,  grain  and  feed,  decided  that 
he  needed  a  horse  to  be  used  in  connection  with  his  business. 
The  defendant  is  a  dealer  in  horses,  and  the  plaintiff  asked 
Doctor  Nolan,  a  veterinary  surgeon,  to  see  if  the  defendant 
had  a  horse  suitable  for  his  use,  and  if  he  had  to  let  him 
know.  Doctor  Nolan  visited  the  defendant's  stables  and 
selected  from  a  number  of  horses  one  which  he  thought  would 
suit  the  plaintiff.  .  He  had  this  horse  set  apart  for  the 
inspection  of  the  plaintiff.  On  Thursday  following  the  visit 
of  Doctor  Nolan  to  the  defendant's  place  of  business,  the 
plaintiff  came  to  the  stables,  examined  the  horse,  agreed  with 
the  defendant  upon  the  price  and  had  the  horse  sent  to  his 
place  of  business.  The  horse  was  taken  sick  on  the  following 
Sunday  and  died  from  congestion  of  the  lungs  on  Wednesday 
following.    The  plaintiff  testified  that  he  told  the  defendant 
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to  send  the  horse  around  and  he  would  use  him,  and  if  he 
suited,  he  would  keep  him.  The  plaintiff  gave  the  following 
account  of  the  horse  after  he  came  into  his  possession  and  of 
his  own  acts  in  relation  to  him:  "On  Thursday  the  horse 
was  sent  out,  and  on  Friday  the  weather  was  very  bad  and 
we  did  not  work  him.  Saturday  the  weather  was  not  much 
better,  but  we  did  not  want  the  horse  to  be  standing  up,  so  we 
worked  him  about  five  or  six  hours  that  day.  It  is  customary 
in  a  case  of  that  kind  for  me  to  go  over  the  horse  with  one 
of  the  men  who  is  practical,  who  has  practical  knowledge 
along  that  line,  and  I  thought  it  was  no  more  than  right  and 
fair  for  me  to  telephone  Mr.  Rice  to  tell  him  that  I  had  not 
been  at  the  store  that  day,  and  that  I  had  not  had  an  oppor- 
tunity to  go  into  the  question  of  whether  the  horse  was  all 
right  or  not.  'That  is  all  right,  Marion,'  said  Mr.  Rice,  'I 
know  he  will  suit  you.'  I  said,  'All  right,  I  will  let  you  know 
Monday  at  twelve  o'clock.'  Mr.  Rice's  answer  was,  'All 
right,  Marion,  that  will  be  all  right;  I  know  that  horse  will 
fill  your  bill.'  On  Sunday  the  man  at  the  stable  called  me 
up  and  said  he  had  to  send  for  Doctor  Nolan  because  the 
horse  was  a  little  bit  under  the  weather,  that  is  he  had  a 
cold.  I  said  that  would  be  all  right,  that  I  would  be  down 
in  Canton  and  I  would  stop  at  the  stable  and  look  the  horse 
over.  About  three  o'clock  I  got  to  the  stable  and  I  got 
Doctor  Nolan's  report,  and  he  said  that  it  was  nothing  serious, 
and  I  then  called  up  Mr.  Rice.  I  thought  he  ought  to  know 
the  conditions.  I  told  Mr.  Rice  about  it  and  his  answer  was, 
'That  is  all  right.  Doctor  Nolan  can  do  more  than  T  can; 
he  will  do  all  he  can  with  him.'  On  Monday  the  hoa^e 
showed  no  change.  Doctor  Nolan  at  no  stage  of  the  game 
thought  there  was  any  serious  trouble  with  the  horse,  that 
is  lip  to  within  three  or  four  hours  of  his  death.  The  horse 
became  slowly  worse  and  on  Wednesday,  I  think  it  was,  the 
horse  died.  We  reported  that  fact.  Sometime  after  that  I 
went  in  to  see  Mr.  Rice.  I  told  Mr.  Rice  that  I  did  not 
think  technically  I  owed  him  a  penny,  but  on  a  moral 
ground ." 
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The  testimony  of  the  defendant  as  to  the  sale  of  the  horse 
was  as  follows:  Mr.  Dinsmore  said  when  he  came  to  the 
stables  on  Thursday :  "I  would  like  to  look  at  the  horse  that 
Doctor  Nolan  picked  out."  I  went  to  the  door  and  I  hollered 
to  the  colored  man  to  bring  out  the  horse  that  Doctor  Nolan 
had  picked  out  for  Mr.  Dinsmore.  They  brought  him  out  and 
he  looked  at  him  and  asked  me  the  price  of  him,  and  I  told 
him  it  was  $350.00.  He  dickered  a  little  and  asked  me  if  I 
could  not  shade  it  a  little,  or  words  to  that  effect  He  trotted 
the  horse  out  on  the  street  and  he  said,  'I  like  him,  and  I  will 
take  him ;  when  can  you  send  him  down  V  I  said,  ^Well,  I 
have  been  holding  him  here  since  Sunday  and  I  can  send  him 
right  away/  and  I  called  one  of  the  boys  and  he  got  on  his 
leading  pony  and  he  led  the  horse  down." 

This  testimony  was  corroborated  by  the  witness,  Thomas 
H.  Jones.  The  defendant  denied  that  he  had  talked  with 
the  plaintiff  over  the  telephone  on  Sa.turday  as  testified  to 
by  the  plaintiff,  and  further  said  that  the  only  telephone 
message  that  he  had  from  the  plaintiff  before  the  death  of 
the  horse  was  on  Sunday,  and  his  version  of  that  conversa- 
tion differed  materially  fromi  that  given  by  the  plaintiff. 

At  the  close  of  the  testimony  the  Court  granted  two 
prayers  as  follows: 

First — The  plaintiff  prays  the  Court  to  instruct  the  jury 
that  if  they  shall  find  from  the  evidence  in  the  case  that  the 
plaintiff  took  the  horse  mentioned  in  the  evidence  ''on  trial," 
and  that  he,  the  plaintiff,  was  to  let  the  defendant  know 
later  whether  or  not  the  said  horse  would  suit  him,  and  that 
the  said  plaintiff  never  at  any  time  ac<?epted  said  horse,  then 
their  verdict  must  be  for  the  plaintiff. 

Second — If  the  jury  find  from  the  evidence  that  the  plain- 
tiff bought  outright  from  the  defendant  on  or  about  March 
7th,  1912,  the  horse  mentioned  in  the  evidence,  and  that  the 
plaintiff  did  not  merely  take  said  horse  on  trial ;  then  their 
verdict  must  be  for  the  defendant,  notwithstanding  the  death 
of  the  horse  the  following  week. 
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The  record  contains  two  bills  of  exceptions  by  the  defend- 
ant,— the  first  to  the  refusal  of  the  Court  to  admit  certain 
testimony,  and  to  the  action  of  the  Court  in  granting  the 
plaintifFs  prayer. 

The  questions  are  whether  under  the  facts  stated,  there 
was  reversible  error  in  either  of  these  rulings.  As  the  rul- 
ing upon  the  prayers  presents  the  important  question  in  the 
case  that  wall  be  first  considered. 

It  is  stated  in  the  brief  of  the  appellee  that  the  plaintiff's 
prayer  "simply  covers  the  plaintiff's  theory  of  the  case, 
namely,  that  the  sale  was  a  "sale  on  trial,"  and  is  but  the 
converse  of  the  defendant's  prayer  which  we  admit  to  be 
sound  and  beyond  controversy." 

It  is  provided  by  the  Code  of  1912,  Article  83,  Sec.  40, 
Rule  3  (2)  as  follows:  "When  goods  are  delivered  to  the 
buyer  on  approval,  or  on  trial,  or  on  satisfaction,  or  other 
similar  terms,  the  property  therein  passes  to  the  buyer : 

(a)  When  he  signifies  his  approval  or  acceptance  to  the 
seller,  or  does  any  other  act  adopting  the  transaction ; 

(fe)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller  but  retains  the  goods  without  giving  notice  of  re- 
jection, then  if  a  time  has  been  fixed  for  the  return  of  the 
goods,  on  the  expiration  of  such  time,  and,  if  no  time  has 
been  fixed,  on  the  expiration  of  a  reasonable  time.  What  is 
a  reasonable  time  is  a  question  of  fact" 

In  this  case  no  time  was  fixed  by  the  parties  for  the  return 
of  the  horse  and  the  plaintiff  was  bound  to  give  notice  of 
his  rejection  of  the  horse  within  a  reasonable  time,  and  if 
he  retained  the  horse  for  an  imreasonable  time  without  giving 
notice  of  such  rejection  he  can  not  escape  liability. 

It  is  not  claimed  that  he  gave  notice  of  disapproval  or 
rejection  of  the  horse.  He  testified  that  he  told  the  defend- 
ant he  would  let  him  know  on  Monday  at  twelve  o'clock 
whether  the  horse  suited.  He  did  not  do  so,  but  kept  the 
horse  without  disapproval  or  rejection  until  it  died  on  the 
following  Wednesday. 
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The  prayer  ignores  the  question  of  notice  and  makes  the 
plaintiffs  liability  depend  upon  the  question  of  the  accept- 
ance. 

Manifestly,  the  prayer  does  not  state  the  law  correctly. 
Was  it  injurious  to  the  defendant?  It  is  contended  that  it 
was  not,  because  the  defendant's  prayer  authorized  a  verdict 
upon  the  same  state  of  facts  upon  which  the  plaintiffs  prayer 
"authorized  a  recovery ;"  that  it  was  practically  identical  in 
effect  with  the  defendant's  prayer.  We  cannot  assent  to 
this  contention.  The  defendant's  prayer  was  predicated  upon 
an  absolute  sale ;  that  of  the  plaintiff  upon  a  "sale  on  trial." 
The  jury  may  have  found  that  there  was  not  an  absolute  sale 
of  the  horse,  as  claimed  by  the  defendant,  and  yet  he  would 
have  been  entitled  to  a  verdict  if  they  found  the  sale  to  have 
been  a  sale  on  trial  and  should  have  further  found  that  the 
plaintiff  had  not  discharged  the  duty  imposed  upon  him  by 
the  law.  The  prayer  of  the  plaintiff  misdirected  the  jury  as 
to  the  law  applicable  to  the  facts  and  had  an  inevitable  tend- 
ency to  injure  the  defendant 

We  find  no  reversible  error  in  the  ruling  upon  the  first 
exception  as  the  testimony  sought  to  be  introduced  was  suV 
sequently  testified  to  during  the  course  of  the  trial.  For 
the  error  committed  in  granting  plaintiff's  prayer  the  judg- 
ment must  be  reversed. 

Judgment  reversed  and  new  trial  awarded,  the 
appellee  to  pay  the  costs  above  and  belaw. 
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J.  ALBERT  HUGHES,  Receiver, 

V8. 

MODEL  STOKER  COMPANY. 

Building  contracts :  work  to  he  approved  and  accepted  by  a  third 
party;  recovery;  rejection;  good  faith;  burden  of  proof. 

Where,  by  a  building  contract,  the  quality  and  acceptability 
of  the  work  is  to  be  left  to  the  approval  of  a  third  party,  whose 
estimates  and  decisions  are  to  be  final  and  conclusive,  there 
can  be  no  recovery  for  work  done,  unless  acceptance  by  such 
third  party  be  shown,  or  unless  it  be  shown  that  the  work  was 
rejected  by  him  in  bad  faith  and  fraudulently.  p.  289 

In  such  a  case,  in  the  absence  of  fraud  or  bad  faith,  the  deci- 
sions of  such  third  party  are  not  subject  to  review  by  the  courts. 

p.  289 
Decided  November  11th,  191 J^. 

Appeal  from  the  Circuit  Court  of  Baltimore  City.  (Daw- 
KOTS,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscob, 
Btrke,  Thomas,  Pattison,  TTbner,  Stockbridge  and  Con- 
stable, JJ. 

W,  H.  DeCourcy  Wright  and  Jacob  France,  for  the  appel- 
lant. 

Lewis  W,  Lal'e  and  A  Ibert  H.  Bartholomai,  for  the  appel- 
lee. 


Digitized  by 


Google 


284  HUGHES  vs.  MODEL  STOKER  CO. 

Opinion  of  the  Court.  [124 

BuEKE,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Baltimore  City  overruling  exceptions  to  an  auditor's  account, 
and  finally  ratifying  and  confirming  the  account  in  so  far  as 
it  allowed  a  dividend  upon  the  claim  of  the  appellee,  filed  in 
the  receivership  proceedings  of  Thomas  C.  Basshor  Company, 
a  corporation,  pending  in  that  Court.  The  evidence  was 
taken  in  open  Court,  and  although  the  record  is  quite  large, 
exhibiting  great  conflict  upon  a  number  of  questions  of  fact, 
the  legal  principle  which  should  control  the  case  is  well  recog- 
nized and  its  application  free  from  difficulty  upon  the  estab- 
lished facts. 

On  the  6th  day  of  September,  1910,  the  Thomas  C.  Bass- 
hor Company  entered  into  a  contract  with  the  Mayor  and 
City  Council  of  Baltimore  by  which  it  agreed,  among  other 
thing,  "to  furnish  all  labor  and  materials  necessary  to  com- 
pletely install  the  four  (4)  250  H.  P.  water  tube  steel  boilers, 
together  with  mechanical  stokers,  in  the  boiler  room  of  the 
power  house  on  the  grounds  of  Bay  View  Asylum  in  strict 
accordance  with  this  specification  and  accompanying  draw- 
ings, for  the  sum  of  seventeen  thousand  four  hundred  and 
ninety  dollars  ($17,490.00). 

For  the  mechanical  stokers  the  sum  of  thirty-nine  hundred 
dollars  ($3,000.00)  is  included  in  the  above  amount." 

Tt  was  provided  that  the  contract  was  "subject  to  all  the 
conditions,  covenants,  stipulations,  terms  and  provisions  con- 
tained in  certain  specifications,  a  copy  of  which  is  hereto 
attached,  and  in  all  respects  made  a  part  hereof,  together 
with  the  drawinfTs  therein  referred  to,  etc." 

The  specifications  which  were  attached  to  the  contract  are 
contained  in  the  record,  and  are  precise  and  elaborate.  The 
portions  of  the  specifications  which  bear  upon  the  question 
involved  in  this  case  are  here  transcribed : 

"First — All  specifications,  drawings,  and  notes  on 
drawings  are  to  be  accepted  as  a  whole,  and  not  sepa- 
rately, as  they  are  intended  to  illustrate  and  explain 
each  other  and  the  work  to  be  done,  and  anything  omit- 
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ted  in  tlie  one  or  the  other  which  is  necessary  for  the 
completion  of  the  work  in  a  perfectly  satisfactory 
manner  shall  be  done  by  the  contractor  as  if  it  was 
both  shown  and  specified,  and  all  conditions  and  re- 
quirements of  these  specifications  shall  be  equally  bind- 
ing on  sub-contractors  for  all  branches  of  work  herein 
mentioned,  as  though  separately  specified  under  each 
separate  branch  thereof. 

"Second — Each  boiler  must  be  guaranteed  to  develop 
under  ordinary  working  conditions  250  H.  P.  at  the 
rating  of  34.5  pounds  of  water  per  H.  P.  from  and  at 
212  degrees  F.  into  dry  steam  at  125  pounds,  the  gauge 
pressure  at  an  evaporating  economy  of  not  less  than 
10.5  pounds  of  water  per  pound  of  dry  coal,  using  a 
good  commercial  grade  of  bituminous  coal. 

"Each  boiler  must  further  be  guaranteed  to  develop 
under  test  conditions,  with  a  draft  of  not  over  % 
inch  of  water  in  the  smoke  breeching  near  boilers,  a 
capacity  .of  33%  above  the  heretofore  normal  capacity 
of  the  boilers. 

"Third — Each  boiler  is  also  to  be  equipped  com- 
plete with  a  Jones  automatic  underfeed  stoker  or  a 
stoker  of  fully  equal  merit  and  capacity.  The  entire 
equipment  to  be  complete,  including  blower  with  direct 
connected  engine  of  sufficient  size  to  operate  all  stok- 
ers, all  steam  and  drip  piping,  underground  blast  pip- 
ing and  lower  sections  of  boiler  fronts. 

"Fourth — The  accompanying  drawing  shows  the 
available  space  for  the  installation  of  the  four  boilers 
as  specified  and  the  assigned  floor  space  must  not  be 
exceeded.  The  ceiling  over  boiler  room  will  be  fire- 
proof, and  the  opening  for  the  passage  of  the  main 
smoke  flue  into  stack  will  be  provided  under  the  build- 
ing contract.  The  successful  bidder,  however,  is  re- 
quired to  submit  detail  shop  drawings  and  specifica- 
tions showing  the  arrangement  and  construction  of 
the  boilers  and  smoke  breeching  he  proposes  to  install, 
and  giving  all  detail  dimensions  of  all  construction 
parts  and  the  amount  of  effective  heating  surface  and 


Digitized  by 


Google 


286  HUGHES  vs.  MODEL  STOKER  CO. 

Opinion  of  the  CJourt  [124 

grate  surface  contained  in  each  boiler.  Under  effective 
heating  surface  shall  be  understood  the  outer  surface 
of  the  water  tubes  and  fire  exposed  parts  of  headers 
and  steam  drums  as  far  as  water  covered. 

"Fifth — To  prevent  disputes  and  litigations,  the 
Inspector  of  Buildings  shall  in  all  cases  determine 
the  amount,  quality  and  acceptability  .  of  the  work 
which  is  to  be  paid  for  under  the  contract ;  shail  deter- 
mine all  questions  in  relation  to  said  work  and  the 
performance  thereof,  and  shall  in  all  cases  decide  every 
question  which  may  arise  relative  to  the  fulfillment  of 
the  contract  on  the  part  of  the  contractor.  His  esti- 
mate and  decision  shall  be  final  and  conclvrsive,  and  in 
case  any  question  shall  arise  between  the  parties  touch- 
ing the  contract,  such  estimate  and  decision  shall  be  a 
condition  precedent  to  the  rights  of  the  contractor  to 
receive  any  moneys  under  the  contract." 

The  Model  Stokers,  or  furnaces  contracted  to  be  furnished 
by  the  Basshor  Company  were  supplied  by  the  appellee  and 
installed  under  its  instruction.  The  contract  price  of  the  four 
furnaces  to  the  Basshor  Company  was  $3,525.00,  on  which 
that  company  paid  $1,259.82,  leaving  a  balance  of  $2,265.18 
due  on  the  contract  price.  After  the  furnaces  had  been 
installed  and  the  heating  plant  put  in  operation,  the  furnaces 
were  condemned  by  the  inspector  of  buildings  and  were 
removed  by  the  city  and  replaced  by  other  furnaces.  The 
city  refused  to  pay  the  Basshor  Company  for  the  furnaces 
and  charged  it  with  a  large  sum  for  removing  the  furnaces 
and  installing  new  ones. 

On  December  20, 1911,  Mr.  Clarence  E.  Stubbs,  the  inspec- 
tor of  buildings,  wrote  the  Basshor  Company  as  follows  : 
"After  having  made  several  tests  of  the  boilers  and 
stokers  at  the  Bay  View  power  house,  I  find  that  said 
stokers  are  not  constructed  for  the  capacity  of  the 
boilers  installed  at  said  power  house,  in  that  they  have 
failed  to  meet  with  the  requirements  of  the  specifi- 
cations for  said  boilers  and  stokers. 
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"You  are  hereby  notified  to  remove  said  stokers  and 
replace  the  same  by  stokers  immediately  that  will 
meet  with  the  requirements  of  the  specifications. 

"It  is  imperative  that  one  battery,  consisting  of  two 
(2)  boilers,  be  operated  day  and  night  from  this  date 
on,  until  acceptance  of  the  power  plant.  Said  boilers 
to  be  operated  at  your  expense." 

On  December  27,  1911,  Mr.  Stubbs  wrote  the  Basshor 
Company  another  letter,  as  follows : 

"It  has  been  reported  to  me  that  you  have  work- 
men at  the  Bay  View  power  house  cutting  out  the 
grates  of  the  boilers,  for  the  purpose  of  installing 
blower  in  connection  with  present  furnaces. 

"I  notified  you  on  December  20,  1911,  that  the  pres- 
ent furnace  would  have  to  be  removed  and  that  other 
furnaces  of  entirely  different  make,  equal  to  the  ones 
specified,  or  the  stokers  specified  in  the  specifications, 
for  the  installation  of  the  above  boilers,  etc.,  would 
have  to  be  installed  in  place  of  the  present  stokers. 

^Hinder  the  terms  of  the  specifications  which  form 
a  part  of  your  contract  and  bond  under  'General  Con- 
ditions,' page  7,  I  hereby  notify  you  to  remove  the 
present  stokers  now  in  place  and  replace  stokers  im- 
mediately that  will  meet  with  the  requirements  of 
the  specifications,  and  that  during  the  removal  of  said 
rejected  stokers,  it  is  imperative  that  one  battery  con- 
sisting of  two  (2)  boilers,  be  operated  day  and  night 
from  this  date  on. 

"ITnless  said  rejected  work  and  materials  are  re- 
moved from  the  premises  within  three  days  from  date 
hereof  (December  27th,  1911),  I  shall  enter  upon  and 
complete  the  work  as  the  interests  of  the  city  demand, 
and  the  payments  under  the  contract  shall  cbase. 

'1  have  sent  a  copy  of  this  letter  to  your  bonding 
company. 

"I  also  understand  that  there  has  been  only  one 
man  firing  the  boilers  for  the  past  few  days,  and  that 


Digitized  by 


Google 


2SH  IirGHES  vs.  MODEL  STOKER  CO. 

Opinion  of  the  CJourt  [124 

it  will  be  impossible  for  him  to  keep  steam  up  when 
the  engines  and  generators  are  turned  over. 

"Also  must  notify  you  that  the  receiver  installed  by 
you  in  Insane  Asylum  some  time  ago  is  not  working 
properly." 

Mr.  Stubbs  testified  in  the  case,  and  said  he  disapproved 
>f  the  furnaces  for  the  reason  that  they  did  not  work  prop- 
erly and  could  not  get  up  sufficient  steam  to  heat  the  build- 
ings; that  he  had  complaints  about  the  plant  not  heating 
properly,  and  that  he  made  several  visits  to  the  institution, 
and  '^1  saw  from  the  gauge  myself  that  the  steam  could  not 
get  up  more  than  30  pounds  on  the  gauge,  which  was  not  suffi- 
cient to  carry  the  steam  or  to  force  the  steam  through  the 
tunnels  to  the  buildings  for  which  this  plant  was  erected  to 
heat.  *  *  *  From  noticing  the  gauge  and  from  the  several 
complaints  that  I  had  had  from  time  to  time  that  they  were 
not  getting  sufficient  steam,  and  after  having  seen  the  prem- 
ises, seeing  myself  that  the  gauge  would  not  roister  over  30 
pounds  of  pressure,  T  took  it  upon  myself  at  that  time,  upon 
the  advice  of  IMr.  Adams,  and  also  Mr.  Fairley,  who  was 
called  in  as  a  consulting  engineer,  to  suggest  flat  shaking 
grates  which  were  afterwards  installed  after  the  stokers  were 
removed,  and  since  that  time  the  stokers  were  removed  and 
the  flat  shaking  grates  have  been  installed  I  haven't  had 
any  complaints  about  the  pressure  of  steam  there.  *  *  *  ;Mr. 
Cotton  told  me  from  time  to  time  if  I  permitted  him  to  do 
this,  that  or  the  other  it  would  be  all  right,  and  one  of  the 
things  he  did  was  the  putting  in  of  a  fan  creating  a  forced 
draft.  He  said  he  would  get  a  proper  amount  of  steam  to 
heat  the  buildings  and  also  turn  over  the  generators  to  operate 
the  elevators.  Xone  of  them  worked  properly,  and  I  had  to 
resort,  after  I  found  out  they  could  not  get  up  sufficient  steam, 
to  removing  the  stokers." 

Mr.  Stubbs  testified  that  he  acted  practically  upon  his  own 
judgment  formed  from  personal  observation  of  the  working 
of  the  furnaces  in  ordering  their  removal,  although  he  advised 
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with  Messrs.  Adams  and  George  E.  A.  Fairley,  oonsulting 
engineers.  He  said  that  Mr.  Cotton,  the  president  of  the 
appellee  company,  was  at  the  institution  for  about  a  month 
trying  different  things. 

The  furnaces  were  sold  to  the  Basshor  Company  by  O.  C. 
Woolson,  the  general  sales  agent  of  the  appellee  company  and 
were  to  conform  to  the  specifications. 

We  find  as  a  fact  that  the  appellee  had  knowledge  of  the 
specifications  and  that  a  copy  thereof  was  shown  to  Mr.  Wool- 
son  and  were  inhis  possession  before  the  contract  was  finally 
accepted. 

The  appellee  must,  therefore,  be  held  bound  by  the  terms 
and  provisions  of  the  specifications,  one  of  which  was  that 
they  should  be  equally  binding  on  sub-contractors  for  all 
branches  of  work  therein  mentioned.  By  another  provision 
of  the  specifications  it  was  declared  that  the  inspector  of 
buildings  should  "in  all  cases  determine  the  amount,  quality 
and  acceptability  of  the  work,"  and  that  his  estimate  and 
decision  should  be  final  and  conclusive. 

The  inspector  of  buildings  did  decide  that  the  furnaces 
were  not  acceptable,  that  they  did  not  conform  to  the  speci- 
fications, and  ordered  their  removal.  His  decision,  in  the 
absence  of  fraud,  or  bad  faith — and  there  is  no  all^ation  or 
evidence  of  either  in  the  record — is  not  reviewable  by  the 
Courts.  The  Courts  of  all  the  States,  except  Indiana,  hold 
that  an  express  stipulation,  such  as  the  one  contained  in 
these  specifications,  is  valid  and  binding,  and  that  the  deci- 
sion of  the  person  designated  to  decide  the  question  in  dis- 
pute is»  when  rendered,  conclusive  of  the  matter  passed  upon, 
in  the  absence  of  fraud  or  bad  faith. 

In  Lynn  v.  B.  &  0.  R.  B.  Co.,  60  Md.  404,  which  was  an 
action  to  recover  damages  for  the  breach  of  a  written  con- 
tract by  which  the  plaintiff  agreed  to  furnish  a  certain 
quantity  of  ice  to  the  defendant.  The  contract  contained  a 
provision  that  the  ice  was  to  be  good,  clear,  solid  stock,  not 
less  than  six  inches  thick,  clear  of  snow,  and  subject  to  the 
inspection  and  approval  of  an  agent  of  the  company.  J.  F. 
VOL.  124  19 
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Legge  was  appointed  by  the  company  to  inspect  and  approve 
the  ice.  The  plaintiff  submitted  to  Legge  samples  of  tiie  ice 
he  proposed  to  furnish  which  Legge  rejected  and  no  ice  waa 
ever,  in  fact,  delivered.  The  two  following  prayers  were 
offered  by  the  defendant  and  granted  by  Judges  Axvey  and 
MoTTER  in  the  lower  Court: 

First:  If  the  jury  find  that  in  pursuance  of  the  contract 
in  evidence  the  said  N.  S.  Hill  selected  John  F.  L^ge,  an 
agent  of  the  defendant,  to  inspect  and  approve  the  ice  offered 
by  the  plaintiff,  and  that  said  Legge  accepted  the  duty  and 
undertook  its  performance,  and  that  he  (plaintiff)  submitted 
specimens  of  ice  from  time  to  time  to  the  inspection  of  Legge. 
then  in  order  to  recover  under  the  pleadings  in  this  case  it  is 
incumbent  on  the  plaintiff  to  prove  that  the  said  L^ge  did 
approve  of  ice  so  submitted  for  his  inspection  and  approval, 
unless  the  jury  further  find  that  Legge  fraudulently,  or  in 
bad  faith,  rejected  the  ice  offered  by  the  plaintiff. 

Second :  That  according  to  the  terms  of  the  contract  between 
the  plaintiff  and  defendant,  read  in  evidence,  it  was  the  duty 
of  the  said  E".  S.  Hill  to  have  appointed  some  agent  of  the 
company  (defendant),  to  inspect  and  approve  of  the  ice  to 
be  furnished  by  the  plaintiff;  and  if  the  jury  find  that  John 
F.  Legge  was  selected  and  appointed  by  N.  S.  Hill  to  per- 
form that  duty,  and  that  Legge  was  an  agent  of  the  defend- 
ant, and  that  Le^e  accepted  the  appointment,  and  undertook 
the  duty  assigned  him,  and  that  the  plaintiff  accordingly, 
from  time  to  time,  submitted  to  Legge  specimens  of  ice  for 
his  inspection  and  approval;  and  further  find,  that  he  did 
inspect  the  ice  offered  by  the  plaintiff,  for  the  acceptance  of 
the  defendant ;  but  that  he  did  not  approve  of  such  ice,  and 
rejected  it;  then,  even  though  the  jury  may  believe  from  the 
evidence  that  L^ge  unreasonahly  rejected  the  ice,  the  plain- 
tiff cannot  recover  in  this  action  unless  the  jury  find  that 
the  action  of  Legge  in  rejecting  the  ice  offered  was  fraudvlent 
or  doTie  in  bad  faith. 

Both  prayers  were  approved  on  appeal,  and  the  rule  of 
law  which  they  announce  has  been  consistently  followed  by 
this  Court. 
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In  considering  the  fourth  prayer,  the  Court,  speaking 
through  Judge  Miller,  said:  "By  granting  the  fourth 
prayer,  the  jury  were  instructed  that  it  was  not  sufficient 
for  them  to  believe,  from  the  evidence,  that  Legge  unreason- 
ably rejected  the  ice,  unless  they  find  that  his  action  in  this 
respect  was  fraudulent  or  done  in  bad  faith ;  and  by  the  fifth 
instruction  they  were  told  that  it  is  not  enough  to  establish 
the  fraud  charged ;  that  they  may  believe,  from  the  evidence, 
that  Legge  rejected  ice  which  they  may  believe  he  ought  tc 
have  accepted,  or  that  he  rejected  ice  which,  in  their  opin- 
ion or  that  of  others,  corresponded  in  all  particulars  with 
that  described  in  the  agreement;  but  in  order  to  maintain 
the  charge  of  fraud  imder  the  pleadings  and  evidence  in  this 
ease,  they  must  find  that  his  judgment  and  action  was  the 
result  of  fraud  or  bad  failii,  as  described  in  the  preceding 
prayers.  While,  as  we  have  already  said,  the  condition  pre- 
cedent in  this  contract  will  be  dispensed  with  by  proving  that 
the  judgment  of  the  agent  to  whom  the  parties  entrusted  the 
duty  of  inspection  and  approval  was  the  result  of  his  fraud  or 
mala  fides,  it  is  plain  that  nothing  less  will  suffice." 

The  appellee  contended  and  offered  evidence  tending  to 
prove  that  the  furnaces  did  conform  to  the  requirements  of 
the  contract,  and  that  their  failure  to  heat  the  building  was 
due  to  conditions  for  which  it  was  in  no  way  responsible. 
But  for  the  reasons  stated,  its  contentions  are  not  open  to 
consideration  in  this  Court.  They  are  finally  and  conclu- 
sively determined  adversely  to  the  appellee  by  the  decision 
of  the  inspector  of  buildings.  It  follows  that  the  exceptions 
to  the  allowance  of  the  appellee's  claim  should  have  been 
sustained  and  that  their  claim  should  have  been  rejected. 

The  order  reversed  amd  cause  remanded 
that  an  order  may  be  passed  in  con- 
formity  to  this  opinion;  the  appellee  to 
pay  the  costs  above  and  below. 
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LAMBEKT  H.  THIESS 

vs, 

MARY  C.  THIESS. 

Divorce :  adultery;  burden  of  proof;  sufficiency  and  quality  of 
evidence;  presumption  of  innocence. 

On  a  bill  for  divorce,  on  the  ground  of  adultery,  the  burden 
of  proof  is  upon  the  complainant,  and  the  evidence  must  estab- 
lish affirmatively  that  actual  adultery  was  committed.        p.  295 

Direct  proof  by  eye-witnesses,  however,  is  not  required;  yet 
where  it  is  sought  to  prove  adultery  by  circumstantial  evidence, 
the  latter  must  lead  to  the  conclusion  of  guilt  by  fair  inference, 
and  as  a  necessary  conclusion.  p.  395 

The  presumption  of  innocence  attains  in  civil  as  well  as  in 
criminal  cases,  where  the  issue  involves  a  charge  of  moral 
turpitude.  pp.  295-296 

Where  facts  relied  on  to  prove  adultery  may  as  well  import 
innocence  as  guilt,  they  must  be  held  to  import  innocence,  p.  297 

The  proof  must  be  clear,  satisfactory  and  convincing,  to  over- 
come the  presumption  of  innocence.  p.  297 

Decided  December  2nd,  IQlJf.' 
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Appeal  from  the  Circuit  Court  of  Baltimore  City.  (Duffy, 

J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bkiscob, 
BuBKE,  Thomas^  Pattison^  Tkner,  Stockbridge  and  Con- 
stable^ JJ. 

Geo.  W.  Cameron,  for  the  appellant. 

Chas,  Lee  Merriken,  for  the  appellee. 

Bbiscoe^  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  on  the  12th  of  February, 
1913,  by  a  wife  against  her  husband,  for  a  divorce  a  vinculo 
Diatrimonii,  on  the  ground  of  adultery. 

By  the  fourth  paragraph  of  the  bill,  it  is  averred,  thatthe 
plaintiff  ever  since  her  marriage  has  conducted  herself  as  a 
chaste,  dutiful  and  affectionate  wife,  but  that  the  defendant, 
Lambert  H.  Thiess,  on  divers  occasions,  has  assaulted  and 
beaten  her,  that,  heretofore,  to  wit,  on  or  about  the  eighth  day 
of  July,  1912,  she  discovered  that  her  husband  had  been  con- 
sorting with  lewd  and  abandoned  women  and  that  from  and 
after  this  date,  she  refused  to  live  with  him,  and  that  her 
separation  has  continued  since  that  date. 

By  the  fifth  paragraph,  it  is  averred,  that  on  or  about  the 
eighth  day  of  July,  1912,  suspicions  which  she  had  previously 
entertained  respecting  the  conduct  of  her  husband  were  con- 
firmed and  on  or  about  this  date,  she  discovered  that  her  hus- 
band had  committed  the  crime  of  adultery  with  one  Anna 
Vitak  and  other  lewd  and  abandoned  women  whose  names 
are  unknown;  that  she  has  not  lived  with  her  husband  since 
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the  discovery  of  the  adulteries  and  has  not  condoned  or  for- 
given his  offenses. 

The  bill  then  prays  for  a  divorce  a  vinculo  nmtrimoim, 
on  the  ground  of  adulter}',  the  care  and  custody  of  the  infant 
children,  their  support  by  the  husband,  permanent  alimony 
and  for  general  relief. 

On  the  24th  of  February,  1913,  the  defendant  answered 
the  bill,  denying  the  allegation  that  he  had  been  guilty  of  the 
acts  of  adultery  as  charged  in  the  bill  and  also  denying  each 
and  all  the  material  averments  contained  therein. 

By  the  fourth  paragraph  of  the  answer  it  is  alleged  that 
any  struggles  of  the  plaintiff  to  support  either  herself  or  the 
children  are  entirely  the  result  of  her  own  wishes  and  deter- 
mination, since  on  the  date  therein  stated,  this  defendant 
was  driven  from  the  home  that  had  been  bought  and  paid  for 
by  the  efforts  of  the  defendant  and  given  to  the  plaintiff,  and 
at  that  time,  he  was  informed  by  the  plaintiff,  that  she  wanted 
neither  his  presence,  nor  his  support.  That  it  has  always 
been  his  desire  to  live  with  and  support  the  plaintiff  and  his 
children  and  is  now  his  desire,  but  that  he  is  restrained  from 
so  doing  by  the  plaintiff. 

The  fifth  paragraph  of  the  answer  further  avers,  that  in 
addition  to  the  premises  2106  E.  Madison  street,  which  was 
bought  by  the  defendant  and  given  to  the  plaintiff  sometime 
ago,  that  recently  the  plaintiff  has  acquired  the  premises  2122 
E.  Monument  street  where  she  is  conducting  a  grocery  store 
to  advantage  and  profit. 

The  case  was  heard  upon  bill,  answer  and  proof,  and  from 
a  decree  of  the  Circuit  Court  of  Baltimore  City  granting  an 
absolute  divorce,  permanent  alimony  and  the  custody  of  the 
children,  this  appeal  has  been  taken. 

The  plaintiff  and  defendant  were  married  on  the  22nd 
day  of  June,  1887,  in  the  City  of  Baltimore  and  lived  to- 
gether as  husband  and  wife,  until  the  8th  day  of  July,  1912. 
Upon  this  last  named  date,  after  a  violent  and  turbulent  in- 
terview between  the  parties,  resulting  in  an  announcement 
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by  the  wife  that  ahe  would  not  live  with  him  any  longer,  the 
defendant  left  the  home  and  they  have  not  lived  together 
since.  The  issue  of  the  marriage  consists  of  five  children, 
the  oldest  being  about  eighteen  yeairs  old,  and  the  youngest 
about  eight 

The  single  question  in  the  case,  is  whether  the  charge  of 
adultery  as  alleged  in  the  plaintiff's  bill,  is  sustained  by  the 
proof,  as  disclosed  by  the  record.  In  other  words,  whether 
the  plaintiff  has  met  the  burden  of  proof  i*equired  in  such 
cases  to  entitle  her  to  the  relief  sought  by  the  bill. 

It  is  conceded,  that  there  is  no  direct  proof  whatever  of 
the  commission  of  adulterous  intercourse  between  the  defend- 
ant, and  the  co-respondent  Anna  Vitak,  but  it  is  contended, 
that  there  are  such  facts  and  circumstances  proved  by  the 
record  as  to  lead  to  the  conclusion  of  guilt  "by  fair  inference, 
as  a  necessary  conclusion." 

The  general  rules  of  law  concerning  cases  of  this  character 
have  been  announced  by  the  decisions  of  this  Court,  and  can- 
not admit  of  any  dispute.  Kremelberg  v.  Kremelherg,  52 
Md.  r^o:^;Shnfeidt  v.  Shufeldf,  86  Md.  529;  Rcuich  v.  Rasdv 
105  Md.  504;  Bobbins  v.  Robbhw,  121  Md.  G95 ;  Marshall  v. 
Marshall,  122  Md.  604. 

In  Kremelberg's  case,  supra,  this  Court,  following  the  rules 
established  by  the  English  Ecelesiastic^il  Courts,  said: 

"The  burden  of  proof  is  upon  tlie  complainant,  and  the 
evidence  must  establish  affirmatively  that  actual  adultery  was 
committed,  since  nothing  less  than  the  carnal  act  itself  can  lay 
the  foundation  of  a  divorce  for  adulter\'. 

"Direct  proof,  that  is,  the  evidence  of  eye- witnesses,  is  not 
required,  for  such  is  the  nature  of  the  offense  and  the  secret 
and  clandestine  manner  in  which  it  is  committed,  that  proof 
of  this  kind  is  in  most  cases  unattainable ;  yet  where  it  is 
sought  to  be  inferred  from  circumstances,  the  latter  must 
lead  to  the  conclusion  of  guilt  by  fair  infen^nce,  as  a  neces- 
sary conclusion." 

All  of  the  decisions  declare,  and  the  text-writers  hold,  that 
the  presumption  of  innocence  obtains  in  civil  as  well  as  in 
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criminal  cases  where  the  issue  involves  a  charge  of  moral 
turpitude.  Mr.  Jones  in  his  work  on  Evidence,  says:  **Wheu 
fraud  or  criminal  conduct  is  imputed,  the  decisions  are  to 
the  effect  that  something  more  than  a  mere  preponderance  of 
evidence  must  be  produced  and  that  the  proof  must  be  clear 
and  satisfactory."  And  in  this,  he  is  supported  by  numerous 
decisions  of  this  and  other  Courts.  "  Conner  v.  Oroh,  90  Md. 
674;  Lalone  v.  U.  S.,  1G4  U.  S.  255 ;  U.  S.  v.  American  Tel 
Co.,  167  r.  S.  224. 

It  has  been  repeatedly  decided  in  this  State  that  in  cases 
of  this  kind  Courts  will  not  grant  a  divorce  a  vinculo  mafri- 
monii  except  upon  clear,  unequivocal  and  convincing  proof, 
and  upon  a  state  of  facts  that  satisfactorily  established  the 
guilt  of  the  defendant. 

Turning  now  to  the  record  in  this  case,  and  examining 
the  whole  evidence,  we  are  not  satisfied  that  the  plaintiff 
has  made  out  a  case,  under  the  requirements  of  tie  established 
rules  that  entitle  her  to  the  relief  sought  by  the  bill. 

There  are  two  allied  facts,  circumstances  or  incidents 
relied  upon  by  the  plaintiff  to  sustain  her  claim,  as  to  the 
guilt  of  the  defendant. 

First,  the  witness,  Elizabeth  Glance,  testified  that  she 
resided  at  726  S.  Dallas  street,  and  that  she  knew  i\nni(? 
Vitak,  who  lived  next  door  to  her,  on  the  same  street  (Xo. 
724  Dallas  street),  that  she  had  seen  the  defendant  and 
Annie  together  several  times.  In  answer  to  the  followin*: 
questions  she  testified  as  follows :  14  Q.  Has  he,  the  defend- 
ant, ever  spent  all  night  at  the  house  724  S.  Dallas  street? 
A.  He  certainly  has.  15  Q.  Can  you  tell  us  of  any  of  these 
occasions  ?  A.  He  came  there  in  the  evening  and  stayed  all 
night  around  Christmas  time,  and  about  six  or  eight  weeks 
ago,  when  that  fire  was  in  the  alley,  he  stayed  there  all  night. 
16  Q.  Were  there  any  other  occasions  that  you  can  recollect 
that  he  stayed  there  all  night  at  the  house  724  S.  Dallas 
street?    A.  No,  sir. 

Secondly,  the  witness,  Lizzie  Ruminske,  who  resided  on 
the  second  floor  of  the  house,  No.  724  Dallas  street,  in  answer 
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to  the  question,  "Have  you  ever  seen  the  defendant  at  the 
Vitak  house  at  night,  said,  "One  night  a  fire  broke  out,  and 
it  was  about  two  o'clock,  and  he  ran  out  to  see  the  fire,  it  was 
on  a  Saturday  night''  She  also  testified,  that  she  had  seen 
him  at  the  house  on  other  occasions,  but  had  never  seen 
anything  improper  going  on  between  them. 

There  were  four  other  witaeses  examined  on  the  part  of  the 
plaintiff,  but  as  their  testimony  has  no  direct  bearing  upon 
the  material  issue  sought  to  be  established,  we  find  it  unneces- 
sary to  go  into  an  extended  review  of  it 

It  will  be  seen,  upon  an  examination  of  the  record  that  th^ 
testimony  of  the  two  witnesses  (Glance  and  Ruminske)  as  to 
the  presence  of  the  defendant,  at  the  co-respondent's  home, 
on  the  dates  and  on  the  occasions  t^tified  to  by  them,  is  not 
only  directly  in  conflict  with  that  of  the  defendant  himself, 
but  also  in  conflict  with  the  evidence  given  by  the  defendant's 
witnesses*  Caltrider  and  Caska. 

The  whole  evidence  on  the  part  of  the  plaintiff  when  con- 
sidered in  connection  with  the  evidence  on  the  part  of  the 
defendant  is  not  sufficient,  in  our  judgment,  to  establish  the 
plaintiff's  case  as  required  by  the  rules  of  law,  herein  stated 
by  us. 

While  the  visits  of  the  defendant,  as  a  married  man  to  the 
home,  of  the  co-respondent,  a  married  woman,  may  be  open 
to  criticism  and  censure,  yet  they  are  not  sufficient,  standing 
alone,  under  the  facts  of  this  case,  to  constitute  proof  of  adul- 
tery or  to  establish  adulterous  relations  between  the  parties, 
on  the  8th  of  July,  1912,  as  charged  by  the  bill. 

It  is  well  settled  that  where  the  facts  relied  on  to  prove 
adultery  may  as  well  import  innocence  as  guilt,  they  must  be 
held  to  import  innocence.  The  burden  of  proof  rests  upon 
the  plaintiff  in  cases  of  this  character  to  establish  the  exist- 
ence of  the  crime  as  charged.  The  proof  must  be  clear,  satis- 
factory and  convincing  to  overcome  the  presumption  of  inno- 
cence and  to  establish  adulterous  intercourse  between  the 
parties.  Jones  on  Evidence,  sec.  195;  14  Cyc,  681  and  684, 
and  cases  there  cited. 
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The  language  of  Judge  Stockbridge,  in  MarshaM  v.  Mar- 
shall, in  122  Md.,  is  applicable  in  this  case.  "Certain  it  is 
that  the  proof  adduced  by  the  plaintiff  in  support  of  her 
charges  falls  far  short  of  what  would  be  expected  in  the  way 
of  proof  in  any  other  character  of  case,  and  the  granting  of 
a  decree  upon  such  proof  would  bo  to  relax  materially  the 
rules  which  have  always  obtained  in  Maryland  in  divorce 
cases.  This  Court  however  is  not  to  be  understood  as  saying 
that  the  defendant  is  guiltless  of  that  which  is  alleged  against 
him,  only  that  the  proof  as  adduced  falls  short  of  what  is 
required  as  sufficient  basis  upon  which  to  dissolve  a  marriage 
tie,  and  sever  a  relation  which  has  existed  for  more  than  a 
quarter  of  a  century." 

For  the  reasons  stated,  we  cannot  concur  in  the  conclusion 
reached  by  the  learned  Court  below,  on  the  record  in  this 
case,  so  the  decree  of  the  Court  below  will  be  reversed  and  the 
bill  dismissed. 

Decree  reversed,  bill  dismissed,  with  costs. 
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THE  BALTIMOEE  AND  OHIO  EAILROAD  CO. 

V8. 

ELIZABETH  KAHL. 


MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE 

vs. 
SAME. 

Streets :  change  of  grade;  liahility  for  damages;  municipal  cor- 
porations; railroad  companies.     Damages: 
compensation  only;  punitive — . 

Where  a  municipality  regrades  a  street,  skillfully  and  with- 
out trenching  upon  the  abutting  property  or  affecting  the  own- 
er's easements  of  light  and  air,  it  is  not  liable  in  consequential 
damages,  even  though  the  means  of  egress  from  and  ingress  to 
tie  property  are  affected  by  the  grade.  p.  302 

But  where  a  railway,  for  its  own  convenience,  changes  the 
grade  of  a  street,  it  is  liable  to  the  owner  of  the  abutting  land 
for  consequential  injuries,  even  though  the  change  is  authorized 
by  the  municipality.  p.  802 
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Apart  from  cases  of  punitive  damages,  compensation  for  in- 
juries should  be  precisely  commensurate  with  the  injury  done. 

p.  304 

When  the  permanent  depreciation  in  the  value  of  property, 
caused  by  the  acts  of  the  defendant,  has  been  ascertained  by 
using  the  rental  value  as  a  basis  of  calculation,  it  represents  the 
whole  damage  recoverable,  and  the  loss  of  rent  may  not  be  added 
a&  an  additional  and  independent  element  of  damages.        p.  304 

Where  abutting  property  was  permanently  injured  by  a  rail- 
road by  changing  the  grade  of  the  street,  it  was  held,  that,  tax 
bills  and  assessments  for  two  or  three  years  after  the  act  com- 
plained of,  were  of  too  remote  a  period  to  be  admissible  in  evi- 
dence, to  show  the  expenses  upon  the  property,  in  an  inquiry 
ro  esatblish  its  value.  p.  307 

Decided  December  2nd,  191Jf. 

Two  appeals  in  one  record  from  the  Baltimore  City  Court 

(SOPER,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  causes  were  argued  together  before  Boyd,  C.  J.,  Bris- 
coe, Burke,  Thomas,  Pattison,  Urneb  and  Coxstable,  J  J. 

Duncan  K,  Brent  and  Wm.  Irvine  Cross,  for  the  Baltimore 
and  Ohio  Railroad  Company,  one  of  the  appellants. 

Benjamin  \V,  McKindless,  Assistant  City  Solicitor,  for  the 
flavor  and  City  Council  of  Baltimore. 

Edward  M.  Hammond  and  Edward  L.  Ward,  for  the  appel- 
lee. 
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Burke,  J .,  delivered  the  opinion  of  the  Court. 

The  appellee,  Elizabeth  Kahl,  is  the  owner  of  a  leasehold 
lot  of  ground  located  on  the  north  side  of  Hamburg  street, 
in  Baltimore  City.  The  lot  is  improved  by  a  building  which 
was  formerly  used  as  a  private  residence,  but  for  some  time 
prior  to  the  infliction  of  the  injuries  complained  of  in  this 
case  was  used  as  a  store.  The  building  is  located  at  the  north- 
east comer  of  Hamburg  street  and  Plum  alley.  This  suit 
was  instituted  against  the  Baltimore  and  Ohio  Railroad 
Company  and  the  Mayor  and  City  Council  of  Baltimore  to 
recover  damages  alleged  to  have  been  caused  to  the  property 
by  the  construction  of  the  approaches  and  bridge  which  were 
erected  on  the  south  side  of  Hamburg  street  and  over  Eutaw 
and  Howard  streets  for  the  purpose  of  carrying  the  traffic 
over  those  streets.  In  front  of  the  plaintiff's  property  tJie 
approaqh  to  the  bridge  is  about  seven  feet  high  and  from  the 
north  side  of  the  approach  in  front  of  the  plaintiff's  lot  to  the 
curb  there  is  a  dear  space  of  approximately  nineteen  feet, 
and  from  the  north  building  line,  or  front  of  the  plaintiff's 
house,  to  the  north  side  of  the  approach  there  is  a  space  of 
about  twenty-nine  feet.  The  north  side  of  Hamburg  street 
from  the  approach  to  the  curb — a  distance  of  about  nineteen 
feet — ^is  not  closed  or  obstructed,  and  is  in  practically  the 
same  condition  as  it  was  before  the  approach  was  built.  There 
was  no  taking  of  the  plaintiff's  property.  The  plaintiff  offered 
evidence  tending  to  prove  that  the  property  had  been  injured 
by  the  construction  of  the  approach  and  bridge. 

Ordinance  No.  387  of  the  Mayor  and  City  Council  of  Bal- 
timore, approved  August  16,  1900,  which  authorized  the  con- 
struction of  the  bridge  and  its  approaches,  and  the  circum- 
stances which  led  to  its  passage,  as  well  as  the  manner  in 
which  the  actual  work  was  done,  have  been  fully  considered 
in  the  cases  of  Walters  v.  Baltimore  and  Ohio  Railroad  Com- 
pany, 120  Md.  644,  and  Baltvmore  and  Ohio  Railroad  Com- 
pany V.  Kane  et  al.,  ante  p.  231.  What  was  said  in  those  cases 
need  not  be  repeated  in  this  opinion.     The  trial  resulted  in 
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a  judgment  against  both  defendants,  and  this  appeal  was  taken 
by  both  defendants  from  the  judgment. 

At  the  conclusion  of  the  testimony  for  both  parties,  the 
Court  granted  two  prayers  on  behalf  of  the  plaintiff — ^her 
first  and  third.  Her  first  prayer  declared  her  right  to  recover 
against  both  defendants  in  case  the  jury  should  find  the  facts 
therein  submitted.  Her  third  prayer  related  to  the  measure 
of  damage.  The  first  and  second  prayers  of  the  Mayor  and 
City  Council  asked  to  withdraw  the  case,  as  to  it,  from  the 
jury  upon  the  ground  that  under  the  pleadings  there  was  no 
legally  sufficient  evidence  to  entitle  the  plaintiff  to  recover 
against  the  City.    The  Court  refused  these  prayers. 

For  the  reasons  and  upon  the  principle  stated  in  the  Kane 
case,  supra,  the  City  is  not  liable  to  the  plaintiff  for  the 
injuries  sued  for.  There  was,  therefore,  error  in  granting 
the  plaintiff's  first  prayer,  and  in  refusing  the  City's  first 
and  second  prayers,  and  inasmuch  as  there  could  be,  imder 
the  facts,  no  recovery  against  the  City,  its  third,  fourth,  fifth 
and  sixth  prayers  should  have  been  granted.  Upon  the  prin- 
ciples announced  in  the  Kane  (xise  the  Baltimore  and  Ohio 
Railroad  Company  is  liable  for  such  consequential  damages 
as  may  have  resulted  to  the  plaintiff's  property  from  the  con- 
struction of  the  approaches  and  bridge.  It  follows  that  there 
was  no  error  in  refusing  the  first  and  second  prayers  of  the 
Railroad  Company  which  asked  the  Court  to  direct  a  verdict 
in  its  favor  because  of  a  failure  of  l^ally  sufficient  evidence 
to  support  the  action  against  it 

The  measure  of  damage,  which  is  the  most  important 
question  in  the  case,  is  raised  under  the  plaintiff's  third 
prayer,  the  Baltimore  and  Ohio  Railroad  Company's  third 
prayer  and  the  City's  eighth  prayer.  That  question  will  now 
be  considered.  The  plaintiff's  third  prayer  is  here  tran- 
scribed : 

"The  plaintiff  prays  the  Court  to  instruct  the  jury,  that 
if  they  shall  find  in  favor  of  the  plaintiff,  then  in  consider- 
ing the  amount  of  damages  to  be  allowed,  they  may  take 
into  consideration  the  condition  and  fair  market  value  of 
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the  property  in  question  before  the  location  and  construction 
of  the  approach,  walls  and  abutment  mentioned  in  evidence 
and  the  condition  and  fair  market  value  of  the  property  in 
question  since  the  erection  and  construction  of  said  approach, 
walls  and  abutment,  so  far  as  said  fair  market  value  has 
been  affected  by  said  approach,  waDs  and  abutment,  together 
with  such  loss  of  rent  from  said  property,^ if  any,  occasioned 
to  the  plaintiff  by  virtue  of  said  approach,  walls  and  abut- 
ment, and  allow  to  the  plaintiff  such  a  sum  as  they  may 
believe  the  plaintiff  has  suffered  naturally  and  necessarily 
resulting  from  the  approach,  walls  and  abutment  mentioned 
in  evidence,  except  such  damages,  if  any,  as  the  plaintiff  could 
have  prevented  by  reasonable  expense  and  trouble  to  avoid 
the  same,  and  excepting  also  all  damage  which  they  may  find 
to  have  been  caused  to  said  property  in  common  with  the 
general  public  by  virtue  of  said  approach,  walls  and  abut- 
ment" 

The  record  shows  that  counsel  for  the  plaintiff  in  his  argu- 
ment before  the  jury  read  the  granted  prayers  and  said: 
"You  are  to  consider  the  fair  market  value  of  this  property 
before  the  construction  of  the  bridge  and  the  fair  market 
value  of  the  property  since  the  construction  of  the  bridge,  and 
the  difference  in  these  values  is  one  element  of  the  damage 
for  which  the  plaintiff  is  entitled  to  recover  under  the  instruc- 
tions, that  this  is  the  first  element  for  the  jury  to  consider; 
the  second  element  being  what  loss  of  rent,  if  any,  the  plain- 
tiff has  sustained  by  reason  of  the  construction  of  the  bridge. 
*  *  *  The  second  element  of  damage  is  what  loss  of  rent,  if 
any,  has  she  sustained  by  virtue  of  the  construction  of  that 
bridge.  The  evidence  shows  that  she  got  $18.00  a  month 
lent  before  and  now  she  gets  $13.00.  That  makes  a  loss  of 
$5.00  of  course.  *  *  *  So  she  is  entitled  first  to  recover  the 
difference  in  value  of  the  property,  and,  secondly,  tlie  loss 
of  rent,  to  wit:  $5.00  a  month.  I  think  this  loss  of  rent 
began  after  the  bridge  was  completed,  and  not  when  the 
bridge  was  started,  which  would  be  in  August,  1911.  That 
would  be  about  two  years  and  a  half  at  $5.00  a  month,  which 
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would  be  $150.00,  which  she  has  lost.  She  is  entitled  to 
recover  that,  we  submit" 

In  arriving  at  the  difference  in  the  market  value  of  the 
property  before  and  after  the  construction,  the  witnesses  for 
the  plaintiff  used  the  rental  value  before  and  after  the 
injury  in  fixing  the  depreciated  value  of  the  property.  By 
this  method,  the  rental  or  usable  value  of  the  property,  as 
affected  by  the  construction,  was  allowed  for  in  estimating 
and  fixing  its  depreciated  market  value.  Having  once  allowed 
for  the  depreciated  rental  value,  it  is  manifest  that  an  addi- 
tional allowance  for  loss  of  rent  would  be  in  effect  a  double 
assessment  of  damages.  In  case  of  permanent  injurv  to 
property,  either  leasehold  or  fee,  we  do  not  know  of  a  case  in 
this  State  where  such  a  measure  of  damage  as  that  laid  down 
in  this  prayer  has  been  announced,  and  it  is  not  in  accord 
with  the  rule  which  has  been  established  by  the  decisions  of 
this  Court.  Apart  from  those  cases  in  which  punitive  dam- 
ages may  be  allowed,  the  compensation  for  injuries  to  all 
classes  of  property  should  be  precisely  commensurate  with 
the  injurV'  done.  It  should  he  neither  more  nor  less,  and 
this  whether  it  be  for  injuries  to  the  person  or  propertj'.  The 
measure  of  that  compensation  in  a  case  of  permanent  injury, 
such  as  we  have  in  this  case,  is  the  depreciation  in  the  value 
of  the  property  oc(»asione<l  by  the  acts  of  the  defendant,  and 
when  that  depreciation  has  been  ascertained  by  using  the 
rental  value  as  a  basis  it  represents  the  whole  damages  to 
which  the  plaintiff  is  entitled,  and  it  would  be  manifestly 
unjust  to  super-add  the  loss  of  rent  as  an  independent  and 
additional  element  of  damage,  as  was  done  by  the  plaintiff's 
third  prayer.  This  rule,  of  course,  would  not  apply  in  cases 
of  temporary  injuries  and  it  is  possible  that  cases  of  perma- 
nent injuries  might  arise  where  rent  as  such  might  be  recov- 
ered, but  there  is  nothing  in  this  case  to  take  it  out  of  the 
general  rule. 

Counsel  for  the  appellee  rely  in  support  of  the  prayer  upon 
the  cases  of  Lal-e  Boland  Company  v.  Webster,  81  Md..  529, 
and  Birch  v.  Lake  Roland  Compa/ny,  83  Md.  362,  and  assert 
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in  their  brief  that  they  "are  conclusive  of  the  proposition  that 
the  recovery  includes  the  difference  in  the  market  value  of 
the  property,  together  with  the  loss  in  the  rental  or  usable 
value  of  such  property  to  the  date  of  such  triaL"  But  this 
is  an  evident  misapprehension  of  the  decisions  in  those  cases. 
In  the  Webster  case  the  plaintiff's  granted  prayer  on  damages 
was  as  follows : 

"The  plaintiff,  by  his  counsel,  prays  the  Court  to  instruct 
the  jury,  that  if  they  shall  find  from  the  evidence  that  the 
rental  value  of  the  premises  known  as  Nos.  206  and  208 
^JTorth  street,  and  occupied  by  the  plaintiff  as  tenant  of  Wil- 
liam H.  Birch  imder  the  written  lease  offered  in  evidence, 
has  been  diminished  by  the  construction  and  use  of  the  ele- 
vated railway  of  the  defendant  corporation  on  N^orth  street, 
then  the  plaintiff  is  entitled  to  recover,  and  the  measure  of 
damages  in  the  amount  which  the  jury  shall  find  said  rental 
value  has  been  so  diminished." 

That  the  Court  did  not  understand  the  prayer  to  mean 
what  the  plaintiff's  counsel  insist  it  did  mean,  and  that  the 
Court  did  not  decide  what  they  insist  it  did  decide  is  per- 
fectly clear  from  the  language  of  Judge  Bryak,  who  wrote 
the  opinion  in  that  case.  "The  plaintiff's  prayer,"  he  said, 
"claims  damages  for  the  diminution  of  the  rental  value  of  his 
leasehold  property.  His  testimony  was  that  before  the  build- 
ing of  the  road  the  annual  value  of  the  property  was  twelve 
hundred  dollars,  and  the  construction  and  use  of  the  road 
reduced  this  value  so  much,  that  it  was  worth  nothing.  His 
landlord  remitted  three  hundred  dollars  of  the  rent,  leaving 
him  still  bound  to  pay  nine  hundred  dollars  a  year.  If  the 
jury  found  that  the  usable  value  of  the  property  was  destroyed 
or  diminished  by  the  cause  alleged,  they  were  justified  in 
finding  a  verdict  for  the  damage  done.  Great  exception  is 
taken  to  the  language  of  the  prayer.  But  it  seems  to  us 
that  its  fair  meaning  is  that  the  jury  are  to  find  the  dam- 
ages which  the  plaintiff  sustained  as  tenant  of  the  premises 
by  the  diminution  of  its  rental  value.  It  could  not  easily  be 
construed  as  meaning  that   they  were  to  find   the  damages 
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which  the  landlord  had  suffered.  It  is  not  questioned  that 
the  draughtsman  of  the  prayer  might  have  presented  the 
question  of  damages  in  a  different  manner,  as  was  done  in 
Rices  case,  73  Md.  307.  He  has  chosen,  however,  to  ask 
compensation  for  the  diminution  of  the  usable  value  of  his 
premises.  This  was  certainly  an  injury  to  him  and  he  cei^ 
tainly  ought  to  recover  for  it."  In  Rice's  case,  which  was 
referred  to  and  approved,  the  Court  said,  in  discussing  the 
prayers  on  the  measure  of  damages:  "In  the  first  prayer  of 
the  City  the  Court  instructed  the  jury  that  they  could  award 
him  only  the  fair  market  value  of  his  interest  in  the  brick 
yard,  less  the  fair  market  value  of  his  interest  in  so  much 
thereof  as  would  remain  after  the  opening  of  Clare  street 
This  seems  to  cover  the  whole  question.  The  prayer  granted 
in  behalf  of  Rice  presents  the  same  theory  of  the  law  in  a 
different  form." 

The  Birch  coise  was,  as  stated  by  the  Court  in  its  opinion, 
"in  almost  every  material  respect,"  identical  with  the  decision 
in  the  Webster  case,  and  the  rule  of  damage  laid  down  in  that 
case  was  followed.  In  the  Birch  case  the  Court  quoted  from 
the  opinion  of  Chief  Judge  MoSherry  in  C  &  P.  Tel.  Co. 
V.  Mackenzie,  74  Md.  50,  that  "where  the  land  of  the  plaintiff 
is  not  taken  nor  his  soil  actually  invaded,  the  measure  of  dam- 
ages as  adjudged  in  many  cases,  is  either  first,  the  extent  to 
which  the  rental  or  usable  value  of  the  particular  property  has 
been  diminished  by  the  trespass  or  injury  complained  of.  Bal- 
timore  and  Ohio  Railroad  Company  v.  Boyd  et  al.,  67  Md.  41 ; 
Wood,  etc.,  V.  Staie,  use  of  White,  66  Md.  61 ;  or,  secondly, 
the  difference  in  the  value  of  the  property  before  the  con- 
struction of  the  pole,  and  its  value  afterwards,  if  the  depre- 
ciation in  value  has  been  caused  by  the  erection  and  main- 
tenance of  the  pole." 

It  is  clear  that  neither  in  the  Webster  case,  nor  the  Birch 
case,  did  the  Court  decide  that  in  addition  to  the  diminution 
of  the  rental  or  usable  value  of  the  property  there  could  be  a 
recovery  for  loss  of  rent.  Had  the  italicized  portion  of  the 
prayer  been  omitted,  it  would  have  announced  the  true  meas- 
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ure  of  damage  applicable  to  the  case.  It  follows  that  the  third 
prayer  of  the  Baltimore  and  Ohio  Railroad  Company,  which 
was  on  the  subject  of  damages^  should  have  been  granted. 
The  eighth  prayer  of  the  City  ignored  the  duty  of  the  plain- 
tiff to  minimize  the  damages  and  it  does  not  exclude  such 
damages  as  she  might  have  suffered  in  common  with  the  gen- 
eral public,  and  it  was  properly  refused. 

The  record  contains  two  exceptions  taken  by  the  defend- 
ants to  the  refusal  of  the  Court  to  strike  out  the  testimony 
of  William  E.  Ferguson  as  to  the  value  of  the  plaintiff's  prop- 
erty after  the  construction  of  the  bridge.  The  grounds  of  the 
motions  were  that  in  arriving  at  the  value  of  the  property 
after  the  work  was  completed  the  witness  used  the  tax  bills 
for  the  year  1914,  and  the  assessment  for  1913.  The  bridge 
was  finished  in  August,  1911,  and  it  was  undoubtedly  im- 
proper for  the  purpose  of  ascertaining  the  expenses  on  the 
property  with  a  view  of  fixing  its  value  after  the  injury  to 
have  used  the  assessment  and  tax  bills  for  years  so  remote 
from  the  date  of  the  injury.  While  this  was  improper,  and 
may  be  avoided  in  the  retrial  of  the  case,  we  would  not,  in 
view  of  the  whole  testimony  of  the  witness,  reverse  the  case 
for  these  reasons.  What  we  have  said,  we  think,  is  sufficient 
to  indicate  our  opinion  on  all  the  questions  presented  by  the 
record. 

Judgment  reversed,  and  new  irial  awarded; 
the  appellee  to  pay  the  costs  above  amd  « 
helow. 
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HENRY  J.  GLICK 


V8, 


THE  CUMBERLAND  AND  WESTERNPORT  ELEC- 
TRIC RAILWAY  COMPANY. 

Railway  crossings:  duty  at — ;  structures  that  obscure  the  view; 

steam  and  electric  roads;  suburban  lines; 

siganls.    Automobiles. 

Railroad  tracks  are  a  signal  of  danger.  p.  312 

In  order  to  avoid  the  imputation  of  negligence,  one  attempt- 
ing to  cross  a  railroad  track  must  first  look  and  listen,  and  if 
the  view  is  obstructed,  he  must  stop,  look  and  listen,  pp.  312,  313 

And  if  these  are  obstructions  which  prevent  a  clear  view  of 
the  tracks  in  both  directions,  then  one  about  to  cross  the  tracks 
must  stop,  look  and  listen,  after  he  has  passed  the  obstructions. 

pp.  313,314 

This  rule  has  for  its  object  the  protection,  not  only  of  those 
who  travel  the  public  roads,  but  of  those  who  travel  in  steam 
c»r  electric  railroad  cars.  p.  314 

The  same  degree  of  care  is  to  be  used  in  crossing  the  tracks 
of  suburban  electric  railways  as  of  steam  railroads.  p.  315 

The  rule  applies  as  well  to  electric  roads,  using  public  roads^ 
as  to  those  using  private  rights  of  way.  p.  315 

Both  from  the  standpoint  of  their  own  safety,  and  from  that 
of  the  menace  they  are  to  the  safety  of  others,  the  observance 
of  these  rules  is  especially  incumbent  ijpon  the  drivers  of  auto- 
mobiles, p.  316 
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The  fact  that  a  railroad  had  failed  to  observe  the  law  reqtiir- 
ing  signs  to  be  erected  at  crossings,  does  not  excuse  one  who 
crosses  the  railroad,  at  that  point,  negligently,  and  while  know- 
ing the  railroad  was  there.  p.  318 

The  fact  that  a  railroad  has  constructed  a  car  bam  near  a 
crossing,  in  a  way  that  obstructs  the  view,  does  not  affect  the 
rule  as  to  contributory  negligence,  nor  relieve  persons  of  the 
effects  of  their  crossing  the  tracks,  without  the  exercise  of  due 
care  and  caution.  p.  319 

Negligence  on  the  part  of  a  defendant  does  not  relieve  the 
plaintiff  of  the  duty  to  exercise  due  care  and  caution,  or  relieve 
him  of  the  consequences  of  his  failure  to  do  so.  p.  319 

Decided  December  2iid,  19 IJ^. 

Appeal  froin  the  Circuit  Court  for  Allegany  County. 
(Hendebson,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  Ivefore  Boyd,  C.  J.,  Briscoe. 
BuRKE^  Thomas^  Pattisox^  Turner  and  Constable^  JJ. 

Albert  A,  Dovh  (with  whom  was  W.  C,  Devecmon  on  the 
brief),  for  the  appellant. 

Benj,  A.  Richmond  (with  whom  was  D.  James  Bla^kisfon 
on  the  brief),  for  the  appellee. 

Thomas^  J.,  delivered  the  opinion  of  the  Court. 

The  appellee  operates  an  electric  railway  between  Cumber- 
land and  Westemporjt,  in  Allegany  County,  Maryland. 

Between  Frostburg  and  Westemport  the  track  of  the  appel- 
lee, for  the  greater  portion  of  the  way,  is  located  on  the  side 
and  occupies  a  part  of  one  of  the  public  roads  of  the  county. 
The  railway  runs  through  the  open  country,  the  track  is  con- 
structed with  "T"  rails,  and  the  cars  are  operated  at  a  high 
^peed. 
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At  a  ix>iiit  called  Reynolds  the  appellee  erected  a  car  barn, 
one  hundred  and  twenty  feet  long  and  about  thirty-seven  feet 
wide,  on  one  side  of  the  public  road  and  a  power  house  on 
the  opposite  side.  Assuming  that  the  public  road,  at  this 
point,  runs  north  and  south,  the  bam  is  on  the  east  side  of 
the  road,  and  the  track  of  the  appellee,  for  the  entire  length 
of  the  bam,  is  located  between  the  bam  and  the  driveway  of 
tho  road.  Just  below  the  south  end  of  the  barn  the  pul)lie 
road  makes  a  sharp  cun^e  and  crosses  from  the  west  side  to 
the  east  side  of  the  railway  track.  South  of  this  crossing, 
towards  Westemport,  the  railway  track  runs  on  the  west  side 
of*  and  on  a  level  with  the  public  road.  A  person  driving 
north  on  the  road  has,  for  a  long  distance  before  reaching  the 
crossing,  an  unobstructed  view  of  the  railway  track  and  the 
crossing,  but  until  he  reaches  the  point  where  the  road  turns 
to  cross  the  track  his  view  of  the  track  beyond  or  north  of  the 
crossing,  and  of  a  car  approaching  the  crossing  from  the  north, 
is  partially  if  not  completely  obstructed  by  the  car  bam.  The 
evidence  further  shows  that  when  you  are  traveling  over  the 
road  south  of  the  crossing  the  bam  also  interferes  with  the 
sound  of  a  car  approaching  the  crossing  from  the  north,  and 
the  sound  of  its  whistle,  and  that  the  motorman  in  charge  of 
the  car  cannot  see  a  person  driving  on  the  public  road  south 
of  the  bam  until  that  person  reaches  the  point  where  the  road 
turns  to  cross  the  railway  track. 

On  the  day  of  the  accident  which  gave  rise  to  this  suit,  and 
which  occurred  about  four  o'clock  in  the  afternoon  of  July 
28th,  1913,  the  appellant  drove  in  his  automobile,  a  seven 
passenger  touming  car,  from  Cumberland  to  a  village  called 
Franklin,  several  miles  south  of  Reynolds,  He  was  accom- 
panied by  his  wife  and  two  friends,  and  the  car  was  driven 
by  an  experienced  chauffeur  who  had  been  in  the  employ  of 
the  appellant  for  several  years. 

The  appellant  and  the  chauffeur  were  familiar  with  the 
road,  the  location  of  the  appellee's  track  and  knew  that  the 
cars  were  operated  at  great  speed.  They  drove  over  the  cross- 
ing on  their  way  down  to  Franklin,  and  after  remaining 
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there  about  half  an  hour  started  back  to  Cumberland  over  the 
same  road.  As  they  approached  the  crossing,  with  a  clear 
view  of  the  track  and  the  crossing,  the  chauffeur  says  he  was 
driving  at  the  rate  of  about  fifteen  miles  an  hour  until  he  got 
to  within  about  thirty  feet  of  the  crossing,  when  he  reduced 
the  speed  of  the  automobile  to  about  eight  or  ten  miles  an 
hour,  and  changed  from  high  to  the  second  gear  in  order  to 
get  sufficient  power  to  take  him  over  the  crossing,  there  being 
a  slight  ascent  from  the  east  side  of  the  road  over  the  cross- 
ing to  the  west  side  of  the  track.  The  appellant  and  the 
chauffeur  say  that  as  they  approached  the  crossing,  and  were 
traveling  at  the  rate  mentioned,  they  were  looking  and  listen- 
ing for  a  car,  but  did  not  see  or  hear  one.  The  chauffeur 
states  that  when  he  "got  almost  on  the  track''  he  saw  a  car 
coming  from  behind  the  barn,  '^and  when  I  got  stopped,  the 
front  wheels  were  on  the  track  and  the  car  struck  me."  He 
says  further  that  as  they  drove  up  the  road  towards  the  cross- 
ing the  machine  made  very  little  noise,  and  not  enough  "to 
drown  the  sound  of  a  car  or  its  whistle;  that  it  was  a  clear 
day,  and  that  he  can  hear  the  whistle  of  a  car  half  a  mile 
away;  that  the  automobile  makes  a  little  more  noise  when 
running  on  the  second  gear;  that  the  bam  obstructed  the 
view  of  the  track  beyond  the  crossing ;  that  he  did  not  stop 
the  machine  to  look  or  listen  for  a  car,  and  that  the  fender 
on  the  car  struck  the  right  front  wheel  of  the  automobile  and 
turned  the  automobile  around.  The  appellant,  who  was  sit- 
ting in  the  front  seat  with  the  chauffeur,  says  that  they 
passed  a  car  on  their  way  down  to  Franklin,  and  that  when 
they  were  returning  and  were  approaching  the  crossing  ho 
looked  and  listened  for  a  car;  that  the  barn  obstructed  his 
view  of  the  track  beyond  the  crossing,  and  that  as  he  did  not 
see  or  hear  a  car  ''we  kept  on  until  we  seen  the  approach  of 
a  car,  and  the  man  stopped,  and  unfortunately  we  were  left 
on  the  track,  and  the  car  struck  us  and  shoved  us  eight  or  ten 
feet  down  the  track."    As  the  result  of  the  collision  the  auto- 


Digitized  by 


Google 


312        GLICK  vs.  CUMB.  &  W.  ELEC.  RY.  CO. 

Opinion  of  the  Court  [124 

mobile  was  damaged  and  the  appellant's  head  was  cut  and 
his  knee  injured. 

The  motomian  of  the  electric  car,  whose  testimony  was 
corroborated  by  the  conductor  and  a  number  of  passengers  on 
the  car  at  the  time  of  the  accident,  states  that  he  blew  the 
whistle  for  a  road  crossing  a  short  distance  north  of  the  bam ; 
that  as  he  approached  the  bam  he  blew  the  whistle  again  for 
the  crossing  at  which  the  accident  happened,  and  reduced 
the  speed  of  the  car  to  about  seven  or  eight  miles  an  hour ; 
that  there  is  a  slight  descent  in  the  track  from  the  north  end 
of  the  barn  to  the  crossing;  that  as  he  was  coming  along 
towards  tlie  south  end  of  the  bam,  when  he  got  about  twenty 
feet  from  the  crossing  he  saw  the  appellant's  automobile  ap- 
proaching the  crossing;  that  the  automobile  was  about  fifteen 
feet  from  the  track  when  he  first  saw  it ;  that  he  threw  on  the 
brakes  of  the  electric  car,  locked  the  wheels  of  the  car  and  did 
everything  he  could  to  stop  it.  He  describes  what  followed 
as  follows :  "As  I  got  to  the  crossing  I  was  almost  to  a  stop 
and  this  auto  came  right  up,  and  right  on  that  crossing  is 
where  we  both  met,  and  he  run  his  car  right  into  my  fender, 
his  front  wheels  right  into  my  fender.  The  glass  on  the  front 
of  his  car  was  broken,  and  my  fender  was  broken  and  bent 
up."  He  states  further  that  when  the  car  and  automobile 
collided  the  car  pushed  the  automobile  two  or  three  feet  be- 
fore the  car  stopped ;  that  he  was  looking  towards  the  cross- 
ing as  he  approached  it ;  that  he  saw  the  automobile  as  soon 
as  it  was  possible  for  him  to  have  seen  it,  and  that  he  stopped 
the  car  within  about  twenty-two  feet. 

At  the  conclusion  of  the  testimony  the  Court  below  with- 
drew the  case  from  the  jury  on  the  ground  that  the  plaintiff 
had  been  guilty  of  contributory  negligence,  and  this  appeal 
is  from  the  judgment  accordingly  entered  for  the  defendant. 

That  a  railroad  track  is  a  signal  of  danger,  and  that  one 
attempting  to  cross  it  must,  in  order  to  avoid  the  imputation 
of  negligence,  first  look  and  listen,  and  if  the  view  be  ob- 
structed, stop,  look  and  listen  for  an  approaching  car,  is  a 
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principle  too  firmly  rooted  in  the  law  of  this  State  to  admit 
of  any  further  question.  It  expresses  the  fixed  standard  of 
necessary  caution  and  care,  and  has  for  its  object  the  protec- 
tion not  only  of  those  who  travel  on  the  public  roads  but  also 
those  who  require  the  service  of  steam  and  electric  cai's.  In 
the  case  of  P.,  W.  &  B,  R.  R.  Co.  v.  Ilogeland,  m  Md.  149, 
the  late  Chief  Judge  Alvey,  after  referring  to  the  duty  of 
railroad  companies,  said :  ''But  while  such  is  the  plain  duty 
of  the  managers  of  railroad  trains,  it  is  equally  the  duty  of 
those  approaching  the  crossings  as  travelers  on  the  highways, 
to  approach  with  care,  and  the  more  difficult  and  dangerous 
the  crossing,  the  greater  the  care  required.  The  rule  is  now 
firmly  established  in  this  State,  as  it  is  elsewhere,  that  it  is 
negligence  per  se  for  any  person  to  attempt  to  cross  tracks 
of  a  railroad  without  first  looking  and  listening  for  approach- 
ing trains;  and  if  the  track  in  both  directions  is  not  fully  in 
view  in  the  inmiediate  approach  to  the  point  of  intersection 
of  the  roads,  due  care  would  require  that  the  party  wishing 
to  cross  the  railroad  track,  should  stop,  look  and  listen,  before 
attempting  to  cross.  Especially  is  this  required  where  a 
party  is  approaching  such  crossing  in  a  vehicle,  the  noise 
from  which  may  prevent  the  approach  of  a  train  being  heard. 
And  if  a  party  neglect  these  necessary  precautions,  and  re- 
ceives injury  by  collision  with  a  passing  train,  which  might 
have  been  seen  if  he  had  looked,  or  heard  if  he  had  listened, 
he  will  be  presumed  to  have  contributed,  by  his  own  negli- 
gence, to  the  occurrence  of  the  accident;  and  imless  such 
presumption  be  repelled,  he  will  not  be  entitled  to  recover 
for  any  injury  he  may  have  sustained.  This  is  the  estab- 
lished rule,  and  it  is  one  that  the  Courts  ought  not  to  relax, 
as  its  enforcement  is  necessary  as  well  for  the  safety  of  those 
who  travel  in  railroad  trains  as  those  who  travel  on  the  com- 
mon highways."  That  this  rule  has  not  been  relaxed  is 
shown  by  the  statement  of  the  present  Chief  Judge  of  this 
Court  in  Brehm  v.  P.,  B.  &  W.  R.  Co.,  114  Md.  302,  where 
it  is  said:    "It  is  now  thoroughly  established  in  this  State 
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that  if  the  view  be  obstructed  it  is  the  duty  of  a  traveler  to 
stop,  look  and  listen  before  attempting  to  cross  a  railroad. 
That  rule  is  not  complied  with  by  merely  stopping,  looking 
and  listening  once,  if  the  object  in  doing  so  cannot  there  be 
accomplished,  but  can  be  closer  to  the  tracks.  A  traveler 
might  as  well  stop,  look  and  listen  a  quarter  of  a  mile  from 
the  railroad  as  thirty  or  forty  feet  away,  if  he  can  neither 
see  nor  hear  at  the  latter  point,  although  he  can  before  he 
attempts  to  cross  the  track  *  *  *.  It  may  be  that  the  traveler 
can  better  determine  whether  it  is  safe  to  cross  by  stopping 
at  a  point  fifty  or  a  hundred  feet  from  the  crossing  than  he 
could  by  stopping  closer,  as  sometimes  the  view  up  and  down 
the  track  is  more  extensive  at  a  remote  than  a  closer  point, 
owing  to  the  conditions,  but  it  would  be  useless  to  adopt  the 
rule  which  requires  a  traveler  on  the  highway  to  use  care, 
before  attempting  to  cross  the  railroad  tracks,  if  such  care  is 
to  be  exercised  away  from  the  track,  and  then  uttterly  n^- 
lected  as  he  approaches  near  to  it.  That  rule  is  for  the  pro- 
tection of  travelers  on  a  highway  as  well  as  of  the  passengers 
and  employees  on  the  trains  *  *  *  the  traveling  public  of  the 
present  day  demands  speed,  and  distance  is  overcome  by  it, 
it  is  to  be  hoped  that  the  day  is  not  far  distant  when  grade 
crossings  will  be  unknown — at  least  such  as  are  frequently 
used  by  the  public — ^but  until  that  time  arrives  the  law  at 
least  must  protect  passengers  and  trainmen  to  the  extent  of 
discouraging  recklessness  on  the  part  of  those  crossing  the 
tracks." 

Learned  counsel  for  the  appellant  disclaims  a  purpose  to 
question  the  application  of  this  rule  to  crossing  the  tracks  of 
steam  railroads,  but  suggests  that  it  should  not  be  extended 
to  electric  railways.  No  good  reason,  however,  can  be  sug- 
gested why  it  should  not  apply  to  suburban  and  interurban 
electric  railways  such  as  the  defendant  operates.  The  great 
speed  at  which  their  cars  are  operated,  and  which  they  must 
attain  in  order  to  meet  the  convenience  of  the  public,  ren- 
ders it  necessary  for  the  safety  of  those  using  the  public 
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roads  and  the  cars  tliat  the  same  degree  of  care  should  be 
exercised  in  crossing  their  tracks.  That  the  principle  does 
apply  to  crossing  the  tracks  of  electric  railways  of  the  kind 
mentioned  has  been  fully  recognized  by  this  Court.  In  the 
case  of  Carey  v.  The  Appellee  in  this  case,  106  Md.  529, 
Judge  Schmucker,  speaking  for  the  Court,  said:  "It  has 
long  been  the  settled  law  of  this  State  that  it  is  negligence 
per  se  for  any  one  to  attempt  to  cross  the  tracks  of  a  railway 
without  first  looking  and  listening  for  approaching  trains 
and  stopping  to  look  if  the  view  be  obstructed,  and  if  he  neg- 
lect these  precautions  and  is  injured  by  a  collision  with  a 
passing  train,  which  he  might  have  seen  if  he  had  looked  or 
heard  if  he  had  listened,  he  will  be  presumed  to  have  con- 
tributed to  the  occurrence  of  the  accident,  and  unless  that 
presumption  be  overcome  he  cannot  recover  for  the  injury. 
That  this  proposition  applies  to  attempts  to  cross  suburban 
electric  railways  has  been  held  by  us  in  McNab  v.  United 
Railways,  94  Md.  727 ;  Hatcher  v.  McDermott,  103  Md.  78, 
and  other  cases." 

It  is  also  urged  on  behalf  of  the  appellant  that  a  distinc- 
tion should  be  made  between  a  railroad  or  an  electric  railway 
which  occupies  its  private  right  of  way,  and  a  railway  using 
one  of  the  public  highways.  But  the  application  of  the  prin- 
ciple does  not  rest  upon  the  title  to  the  right  of  way.  Those 
using  public  crossings  of  railroads  or  railways  are  not  tres- 
passers. They  have  a  right  to  use  them,  and  all  that  the  rule 
requires  is  that  they  shall  exercise  reasonable  care  and  cau- 
tion in  doing  so  for  their  own  protection  and  the  safety  of 
those  on  the  cars.  If  due  care  and  caution  requires  a  per- 
son to  stop,  look  and  listen  for  an  approaching  train  before 
attempting  to  cross  the  tracks  of  a  suburban  or  interurban 
electric  railway  using  its  own  private  right  of  way,  the  same 
degree  of  care  must  be  required  where  the  railway  uses  a 
part  of  the  bed  of  a  public  road.  The  crossing  is  not  less 
dangerous  because  it  is  approached  by  the  cars  of  a  railway 
company  over  its  private  right  of  way.    In  the  case  of  NcNab 
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V.  United  Rys.  Co,,  94  Md.  719,  and  the  case  of  Phillips  v. 
W.  &  R.  By.  Co.,  1Q4  Md.  455,  the  tracks  of  the  defendant 
companies  were  laid  along  the  side  of  public  highways,  yet 
this  Court  held  that  the  plaintiffs  in  those  cases  were  bound 
by  the  same  rule  of  care  and  caution  in  crossing  the  defend- 
ants' tracks  that  applies  to  crossing  the  private  right  of  way 
of  electric  railways. 

Since  the  introduction  into  common  use  of  automobiles 
there  is  even  greater  reason  for  a  strict  adherence  to  the  rule 
stated.  The  great  size  and  weight  of  these  machines,  the 
speed  at  which  they  are  driven  over  the  public  roads,  and  the 
temptation  to  those  operating  it  to  dash  over  railroad  cross- 
ings without  stopping  to  look  or  listen  for  an  approaching 
train,  subjects  those  in  trains  and  cars  to  increased  danger. 
In  the  case  of  New  York  C.  &  H.  R.  R.  Co.  v.  Maidment, 
21  L.  R.  A.  (N.  S.)  794,  the  United  States  Circuit  Court 
of  Appeals  said:  "With  the  coming  into  use  of  the  auto- 
mobile, new  questions  as  to  reciprocal  rights  and 'duties  of 
the  public  and  that  vehicle  have  and  will  continue  to  arise. 
At  no  place  are  those  relations  more  important  than  at  the 
grade  crossings  of  railroads.  The  main  consideration  hither- 
to with  reference  to  such  crossings  has  been  the  danger  to 
those  crossing.  A  ponderous,  swiftly  moving  locomotive  fol- 
lowed by  a  heavy  train  is  subjected  to  slight  danger  by  a 
crossing  foot  passenger,  or  a  span  of  horses  and  a  vehicle ;  but, 
when  the  passing  vehicle  is  a  ponderous  steel  structure,  it 
threatens,  not  only  the  safety  of  its  own  occupants,  but  also 
those  on  the  colliding  train.  And,  when  to  the  perfect  con- 
trol of  such  a  machine  is  added  the  factor  of  high  speed,  the 
temptation  to  dash  over  a  track  at  a  terrific  speed  makes  the 
automobile,  unless  carefully  controlled,  a  new  and  grave  ele- 
ment of  crossing  danger.  On  the  other  hand,  when  properly 
controlled,  this  powerful  machine  possesses  capabilities  con- 
tributing to  safety.  When  a  driver  of  horses  attempts  to 
make  a  crossing  and  is  suddenly  confronted  by  a  train,  diffi- 
culties face  him  to  which  the  automobile  is  not  subject.    He 
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cannot  drive  close  to  the  track,  or  8top  there,  without  risk 
of  his  horse  frightening,  shying,  or  overturning  his  vehicle. 
He  cannot  well  leave  his  horse  standing,  and,  if  he  goes  for- 
ward to  the  track  to  get  an  unobstructed  view  and  look  for 
coming  trains,  he  might  have  to  lead  his  horse  or  team  with 
him.  These  precautions  the  automobile  driver  can  take,  care- 
fully and  deliberately,  and  without  the  nervousness  commu- 
nicated by  a  frightened  horse.  It  will  thus  be  seen  an  auto- 
mobile driver  has  the  opportunity,  if  the  situation  is  one  of 
uncertainty,  to  settle  that  uncertainty  on  the  side  of  safety, 
with  less  inconvenience,  no  danger,  and  more  surely,  than 
the  driver  of  a  horse.  Such  being  the  case,  the  law,  both 
from  the  standpoint  of  his  own  safety  and  the  menace  his 
machine  is  to  the  safety  of  others,  should,  in  meeting  these 
new  conditions,  rigidly  hold  the  automobile  driver  to  such 
reasonable  care  and  precaution  as  go  to  his  own  safety  and 
that  of  the  traveling  public  *  *  *.  The  duty  of  an  automobile 
driver  approaching  tracks  where  there  is  restricted  vision  to 
stop,  look  and  listen,  and  to  do  so  at  a  time  and  place  where 
stopping  and  where  looking  and  where  listening  will  be  effec- 
tive, is  a  positive  duty,  and  these  safeguarding  steps  the  plain- 
tiff failed  to  take.  He  stopped  where  stopping  served  no 
purpose,  and  failed  to  stop  where  stopping  would  have  dis- 
closed danger.  He  made  chance,  and  not  sight,  ifbe  guaranty 
of  his  safety.  We  are .  clear  he  was  guilty  of  contributory 
negligence."    Brommer  v.  P.  JB.  R.  Co,,  179  Fed.  577. 

In  the  case  at  bar  the  evidence  produced  by  the  plaintiff  is 
to  the  effect  that  as  he  approached  the  crossing  the  car  bam 
obstructed  his  view  of  the  track  beyond  the  crossing.  He  did 
not  at  any  point  stop  to  look  and  listen  for  a  car,  but  at- 
tempted to  rush  over  the  crossing  at  the  speed  of  eight  or  ten 
miles  an  hour.  If  he  had  stopped  his  car  at  or  near  the  track 
he  could  have  seen  the  approaching  car  and  thus  avoided  the 
injuries  complained  of.  Or  if  he  had  reduced  the  speed  of 
his  car  and  kept  it  under  such  control  as  would  have  enabled 
him  to  stop  it  as  soon  as  he  saw  an  approaching  car  the  colli- 
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sion  would  not  have  happened.     Having  failed  to  exercise 

these  precautions,  it  is  clear  that  his  own  negligence  directly 

contributed  to  the  accident. 

The  appellant  relies  upon  Section  280  of  Article  23  of  the 

Code  of  1912,  which  pro\ddes  that — 

"Every  railroad  company  organized  under  this  arti- 
cle shall  be  required  to  erect  at  all  points  where  its 
road  shall  cross  any  public  road,  at  a  sufficient  eleva- 
tion from  such  public  road  to  admit  of  the  free  passage 
of  vehicles  of  every  kind,  a  sign  with  large  and  dis- 
tinct letter  placed  thereon,  to  give  notice  of  the  prox- 
imity of  the  railroad,  and  warn  persons  of  the  neces- 
sity of  looking  out  for  the  cars,  and  any  company  neg- 
lecting or  refusing  to  erect  such  sign  shall  be  liable  in 
damages  for  all  injuries  occurring  to  persons  or  prop- 
erty from  such  neglect  or  refusal." 

The  evidence  shows  that  there  was  no  sign  at  the  crossing 
in  question  of  the  character  referred  to  in  the  above  section, 
and  the  appellant  contends  that  it  should  have  been  left  to 
the  jury  to  determine  whether  the  accident  might  not  have 
been  avoided  if  the  defendant  has  complied  with  its  pro- 
visions. 

The  evident  purpose  of  that  section  was  to  provide  for  a 
notice  to  persons  using  the  public  roads  of  the  proximity  of 
the  railroad  track,  and  thus  warn  them  of  the  necessity  of 
looking  out  for  cars.  Here  the  plaintiff  and  his  chauffeur 
knew  of  the  proximity  of  the  railway  track,  and  did  look  and 
listen  for  a  car.  Under  such  circumstances  it  would  be  im- 
possible to  attribute  the  accident  to  the  failure  of  the  defend- 
ant to  erect  a  sign  at  the  crossing,  even  if  we  assume  that  the 
provision  of  the  Code  applies  to  electric  railways.  In  the 
case  of  Bacon  v.  K.  R,  Co,,  58  Md.  482,  Judge  Alvey  said: 
"That  it  was  quite  immaterial  that  the  whistle  was  not 
sounded  as  the  train  approached  the  crossing;  for  conceding 
that  omission  to  have  been  negligence  on  the  part  of  the 
defendant  in  respect  to  the  deceased,  yet,  if  the  latter  saw 
or  heard  the  approaching  train  in  time  to  get  from  the  track, 
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the  sounding  of  the  whistle  would  have  added  nothing  to  the 
admonition  to  escape."  Phil.  &  Balto.  B.  Co.  r.  HoldeUj  93 
Md.  417. 

The  fact  that  the  car  barn,  which  obstructed  the  appel- 
lant's view  of  the  track  beyond  the  crossing,  was  erected  by 
the  defendant,  does  not  affect  the  rule  of  contributory  negli- 
gence. Negligence  on  the  part  of  the  defendant  does  not 
relieve  the  plaintiff  of  the  duty  to  exercise  due  care  and  cau- 
tion, or  relieve  him  of  the  consequences  of  his  failure  to  do 
so.  Annapolisj  etc.,  R.  Co,  v,  Hickox,  104  Md.  659 ;  Keyley 
V.  Central  R.  Co.,  64  N.  J.  Law  E«p.  355. 

The  plaintiff  offered  to  prove  "that  between  the  towns  of 
Lonaconing  and  Reynolds,  where  this  accident  happened,  a 
distance  of  about  five  miles,"  the  defendant's  **track  crossed 
over  the  county  road  some  twelve  or  fifteen  times — that  two 
other  places  where  these  crossings  take  place,  the  view  is 
obstructed  by  buildings,  preventing  a  driver  from  seeing  an 
approaching  car,"  and  his  first  exception  was  to  the  refusal 
of  the  Court  to  admit  the  evidence.  The  theory  upon  which 
this  evidence  was  offered,  as  stated  in  the  brief  of  the  appel- 
lant, is  that  where  a  traveler  over  a  public  highway  in  the 
country  is  forced  to  cross  over  the  tracks  of  a  railroad  so  fre- 
quently he  becomes  indifferent  to  the  danger  of  crossing  and 
naturally  does  not  exercise  the  same  degree  of  care  and  cau- 
tion, and  that  he  should  not  be  required  to  "exercise  more 
caution  than  the  prudence  of  ordinary  man  suggests."  To 
adopt  this  rule  would,  on  the  same  principle,  exempt  railroad 
companies  from  liability  for  negligence  whenever  their  em- 
ployees, because  of  frequent  railroad  crossings,  become  in- 
different to  the  danger  of  crossings,  and  neglect  the  precau- 
tions required  of  them.  The  second  and  only  remaining  ex- 
ception was  to  the  action  of  the  Court  below  in  withdrawing 
the  case  from  the  jury,  and  as  we  find  no  error  in  either  of 
these  rulings  the  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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THE  BELMONT  DAIRY  OO.AIPANY  and  EDWARD 
C.  THOMAS 

vs, 
B.  ALBERT  THRASHER. 

Promissory  notes:  corporations;  personal  signature  of  officer; 
when  liability  is  personal;  evidence.    Nego- 
tiable Instruments  Act. 

Under  the  Negotiable  Instruments  Act  (Code,  Art.  13,  sec. 
39),  the  mere  addition  of  words  describing  the  maker  as  argent, 
or  as  filling  a  representative  character,  without  disclosing  his 
principal,  deos  not  exempt  him  from  personal  liability. 

pp.  325-336 

An  officer  of  a  corporation,  who,  after  the  name  of  the  cor- 
poration written  or  stamped,  as  the  maker  of  a  note,  signs  his 
own  name,  without  any  qualification,  or  description,  or  the  ad- 
dition of  his  official  title,  is  prima  facie  personally  responsible 
on  the  note.  p.  326 

"  L  an  action  by  a  payee  on  such  a  note,  the  use  of  the  form 
promise  to  pay,"  suggests  the  intention  that  he  was  per- 
Uy  bound.  p.  324 

an  officer  of  the  corporation  signs  his  own  name  after  the 
oration's  name  to  a  promissory  note,  merely  to  complete 
signature  of  the  corporation,  and  not  with  the  intention  of 
ing  himself  personally  liable,  for  such  a  defense  to  prevail, 
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is  an  action  against  him  on  the  note,  it  must  appear,  and  the 
jury  must  find  from  the  evidence,  that  such  was  the  understand- 
ing between  the  parties  at  or  before  the  note  was  issued. 

pp.  327, 329 

Decided  December  2nd,  1914. 

Appeal  from  the  Circuit  Court  for  Montgomery  County. 
(Peter  and  Wobthington,  JJ.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe^ 
Burke,  Thomas,  Pattison,  Urner  and  Constarlb^  JJ. 

li,  E.  L.  Smith,  for  the  appellants. 

Albert  8.  Brown,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 
The    appellee    sued  the    Belmont    Dairy    Company    and 
Edward  C.  Thomas  on  the  following  promissory  note : 

'TVashinqton,  D.  C,  Nov.  18,  1912.  $394.30. 

"Three  months  after  date  we  promise  to  pay  to  the 
order  of  B.  A.  Thrasher,  three  hundred  ninety-four 
and  30/100  dollars,  for  value  received  with  interest 
from  date  at  rate  of  6  per  cent,  per  annum  until  paid. 

"Negotiable  and  payable  at  United  States  Trust 
Company,  Fourteenth  and  U  Streets,  IS.  "W. 

"Belmont  Dairy  Co.,  Inc. 

"E.  C.  Thomas.'^ 

The  Belmont  Dairy  Compauy  was  adjudicated  a  bankrupt 
and  the  case  against  it  having  been  non  prossed,  the  suit  pro- 
ceeded against  Edward  C.  Thomas  alone.     There  was  a  ver- 

voL.  124  21 
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diet  against  him  far  $426.29,  and  this  appeal  was  taken  from 
the  judgment  rendered  thereon.  He  filed  the  general  issue 
pleas  of  never  promised  and  never  indebted,  and  a  third  plea, 
which  on  motion  of  the  plaintiff  was  stricken  out.  In  addi- 
tion to  the  ruling  on  that  motion  the  appellant  complains  of 
the  action  of  the  Court  in  excluding  certain  testimony  offered 
by  him  and  in  granting  the  plaintiff's  second  and  third  pray- 
ers, rejecting  the  deefndant's  first  prayer  and  amending  his 
second. 

The  theory  of  the  defense  is  that  the  defendant  who  was 
president  of  the  Dairy  Company  signed  his  name  on  the  note 
to  authenticate  the  signature  of  the  corporation  and  did  not 
sign  it  with  the  intent  to  make  himself  a  party  to  the  note 
or  to  make  himself  liable  thereon. 

The  testimony  shows  that  the  Dairy  Company  was  in- 
debted to  the  plaintiff  in  the  sum  of  $394.30  for  cream  fur- 
nished it  by  him,  and  on  the  8th  of  November,  1912,  John 
Thrasher,  a  brother  of  the  plaintiff,  called  at  the  office  of  the 
company  in  Washington  for  the  purpose  of  getting  a  settle- 
ment of  plaintiff's  account.  It  will  be  well  to  keep  before 
us  the  parts  of  the  testimony  giving  the  versions  of  the  re- 
spective parties  of  what  occurred  at  the  interview  held  at 
that  time.  Mr.  Thomas'  evidence  is  thus  stated  in  the  rec- 
ord: "Witness  told  Mr.  Thrasher  that  the  corporation  was 
not  in  a  position  to  pay  him  cash,  but  that  it  would  give  him 
a  note ;  that  the  winter  business  was  its  best,  and  that  from 
that  time  on  he  thought  the  company  would  be  able  to  make 
him  monthly  payments  for  further  shipments  of  cream ;  after 
some  further  talk  Mr.  Thrasher  agreed  to  take  a  note  and 
went  away ;  nothing  was  said  about  whose  note  it  should  be, 
and  nothing  was  said  about  witness  joining  with  the  corpora- 
tion upon  the  note ;  or  about  other  security  for  the  payment 
of  the  note ;  that  witness,  as  president  of  the  company,  had 
authority  to  execute  notes  for  the  corporation,  and  some  time 
thereafter  prepared  the  note  in  the  form  shown  and  sent  it  to 
the  plaintiff,  but  he  has  no  recollection  of  how  he  sent  it; 
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that  the  note  was  signed  by  impressing  the  name  of  the  cor- 
poration in  the  place  for  signature  by  the  use  of  a  rubber 
stamp  and,  to  authenticate  the  signature  of  the  corporation, 
witness  signed  his  name  under  the  rubber  stamp  impression ; 
that  he  did  not  sign  his  name  with  the  intent  to  make  himself 
a  party  to  the  note,  or  liable  thereon." 

On  cross-examination  he  said:  "That  he  did  not  tell  Mr. 
Thrasher  that  the  note  would  be  paid  in  full  when  it  came 
due;  that  Mr.  Thrasher  did  not  decline  to  take  the  note  of 
the  Belmont  Dairy  Company;  that  the  plaintiff  resumed  the 
shipment  of  cream  before  the  note  was  sent  to  him ;  shipment 
having  been  stopped  by  the  plaintiff  a  few  days  prior  to 
November  8th ;  and  that  he  knew  the  company  was  in  finan- 
cial difficulty  at  the  time ;  would  have  given  him  a  check,  but 
on  looking  at  his  bank  account  found  he  had  not  funds  to 
make  a  substantial  payment." 

John  Thrasher  said  he  went  to  Washington  at  the  request 
of  the  plaintiff;  that  he  "went  to  get  money — it  was  cash  be 
wanted ;  Mr.  Thomas  said  he  could  not  give  him  cash ;  that 
the  company  was  short  and  offered  him  a  note;  he  objected 
and  declined  to  take  a  note  but  Mr.  Thomas  said  if  he  would 
refunie  shipment  be  would  send  him  a  check  or  a  note  that 
w(-uld  1)0  paid ;  that  was  all  he  eaid.  After  some  further  con- 
versation, finding  that  was  the  best  he  could  do  he  agreed  to 
take  it.  Mr.  Thomas  said  if  plaintiff  would  resume  shipping 
they  would  be  in  position  to  pay  monthly  thereafter,  but  the 
cream  subsequently  shipped  was  never  paid  for;  and  upon 
cross-examination  that  he  had  related  all  that  occurred  as 
far  as  he  can  remember ;  that  he  went  to  the  Belmont  Dairy- 
Company's  office  to  get  cash,  but  as  he  could  not  get  cash,  he 
agreed  to  take  a  note,  because  that  was  the  best  he  could  do ; 
that  he  went  home  and  reported  to  plaintiff  and  shipments 
were  resumed." 

The  plaintiff  (appellee)  "testified  that  his  brother  reported 
the  interview  with  Mr.  Thomas  and  he  resimied  shipment 
and  about  ten  days  thereafter  he  received  the  note  sued  on  by 
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mail ;  that  it  was  enclosed  in  a  piece  of  blank  paper,  in  an 
envelope,  without  any  writing;  has  had  no  communication 
from  the  defendant  about  the  note,  and  no  interview  about 
it  with  him.  Took  the  note  for  what  it  appears  to  be  on  its 
face.'' 

After  stating  in  chief  what  we  have  quoted  above  the  de- 
fendant testified  that  the  company  had  been  doing  business 
with  the  plaintiff  for  many  years,  he  thought  about  sixteen 
years,  and  offered  to  prove  that  the  plaintiff  had  accepted 
other  notes  of  the  corporation.    An  objection  to  that  evidence 
was  sustained  and  the  action  of  the  Court  is  presented  by  the 
first  bill  of  exceptions.     The  proffer  was  not  to  prove  that 
the  plaintiff  had  accepted  notes  of  the  company  in  the  form  of 
the  one  sued  on,  but,  regardless  of  that,  proof  of  the  accept- 
ance of  notes  of  the  company  in  the  past  would  not  have  re- 
flected upon  the  issues  in  this  case.     The  record  shows  thai 
the  company  was  not  only  in  financial  difficulty,  which  Mr. 
Thomas  admitted  was  known  to  him,  but  it  was  declared  a 
bankrupt  on  February  Gth,  1913,  which  was  before  this  note 
matured.     The  plaintiff  might,  therefore,  have  been  willing 
to  accept  the  company's  notes  in  former  years  while  he  would 
not  then  have  done  so  without  security,  and  the  inference  to 
be  drawn  from  the  evidence  is  tliat  something  occurred  at 
tho  interview  mentioned  which  induced  the  plaintiff  to  re- 
sume shipments  of  cream.     So  without  dis(?ussing  it  further, 
there  can  be  no  doubt  about  the  correctness  of  the  Court's 
ruling  in  the  first  bill  of  exceptions. 

The  third  prayer  of  the  plaintiff,  **that  the  legal  effect  of 
the  promissory  note  offered  in  evidence  is  prima  facie  to 
make  the  defendant  Thomas  personally  liable  as  maker,"  will 
first  be  considered.  That  prayer  announced  a  correct  propo- 
sition of  law.  As  we  have  seen,  from  the  copy  of  the  note 
above  set  out,  the  defendant  did  not  affix  the  word  president 
to  his  signature  or  in  any  way  show  on  the  note  that  he  signed 
as  an  officer  or  agent  of  the  company,  but  he  simply  signed, 
below  the  name  of  the  company,  his  own  name,  and  that  too 
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to  a  note  which  read,  "we  promise  to  pay/'  etc  If  defend- 
ant's intention  had  admittedly  been  to  bind  himself  person- 
ally his  signature  would  have  been  just  as  it  was  on  this  note 
and,  although  it  is  of  course  not  conclusive,  the  use  of  the 
expression,  "we  promise"  may  be  said  to  have  been  at  least 
suggestive  of  such  an  intention,  when  considered  in  connec- 
tion with  the  signatures. 

We  are  not  called  upon  to  determine  whether  there  would 
have  been  any  difficulty  in  holding  the  company  liable  on  the 
note  by  reason  of  the  use  of  the  rubber  stamp,  instead  of  the 
name  being  written  in  ink,  as  the  judgment  is  against  Mr. 
Thomas  and  not  against  the  company,  but  the  terms  oif  the 
note  and  the  signature  of  the  defendant  are  at  least  sufficient 
to  make  him  prima  facie  liable.  In  Haile  v.  Peirce,  32  Md. 
327,  the  Court  said:  "Where  individuals  subscribe  their 
proper  names  to  a  promissory  note,  prima  facie  they  are  per- 
sonally liable,  though  they  add  a  description  of  the  character 
in  which  the  note  is  given,  but  such  presumption  of  liability 
may  be  rebutted,  as  between  the  original  parties,  by  proof 
that  the  note  was  in  fact  given  by  the  makers  as  agents,  with 
the  payee's  knowledge."  And  in  Sumwalt  v.  Ridgely,  20 
Md.  108,  it  is  said :  "The  established  rule  seems  to  be,  that 
an  agent  in  making  a  promise  for  a  principal  is  liable  on  the 
promise,  unless  it  be  expressed  in  terms  which  show  that  it 
was  made  for  and  on  behalf  of  the  principal,  and  where  an 
agent  makes  a  promissory  note  to  a  third  person  in  terms 
sufficient  to  bind  himself  ag  principal,  the  mere  addition  of 
the  word  agent  or  other  description  of  his  office  or  capacity 
to  his  signature  does  not  change  or  vary  the  legal  effect  of 
the  promise  itself."  The  Negotiable  Instruments  Act  pro- 
vides in  Section  39  of  Article  13  of  the  Code  that,  "Where 
the  instrument  contains,  or  a  person  adds  to  his  signature, 
words  indicating  that  he  signs  for  or  on  behalf  of  a  princi- 
pal, or  in  a  representative  capacity,  he  is  not  liable  on  the 
instrument  if  he  was  duly  authorized ;  but  the  mere  addition 
of  words  describing  him  as  an  agent,  or  as  filling  a  repre- 
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sentative  character,  without  disclosing  his  principal,  does  not 
exempt  him  from  personal  liability."  The  law  as  announced 
in  the  above  cases  has  therefore  been  somewhat  changed,  but 
it  does  not  affect  a  case  such  as  this,  unless  it  be  that  the 
inference  is  that  when  a  note  is  made  as  this  is  and  the  indi- 
vidual signing  does  not  in  any  way  indicate  that  he  signed 
only  for  the  purpose  of  authenticating  the  company's  signa- 
ture, it  was  the  intention  to  bind  him  personally. 

Indeed  under  the  construction  placed  on  Section  15  of 
Article  13  by  us  in  Vanderford  v.  Farmers  Bank,  105  Md. 
164,  it  may  well  be  questioned  whether  the  prayer  was  not 
more  liberal  to  the  defendant  than  the  plaintiff  was  required 
to  be,  but  treating  the  case  as  presented,  and  without  deem- 
ing it  necessary  to  go  further,  it  seems  to  us  clear  that 
Thomas  is  at  least  prima  fade  personally  liable  as  maker. 
Counsel  for  appellant  said  in  his  brief,  "There  is  no  case  re- 
ported that  counsel  have  been  able  to  find  where  the  signature 
to  a  note  was  like  the  signature  at  bar — i.  e.,  merely  the 
name  without  the  official  designation — ^but  the  reports  fur- 
nish one  case,  and  that  a  most  valuable  one,  where  a  cashier's 
draft  was  signed  merely,  ^Wm,  Paton,  Jr.' "  That  is  the 
case  of  Mechanies  BwnJc  of  Alexandria  v.  Ba/nk  of  Columbia, 
5  Wheat.  326.  In  that  case,  however,  Wm,  Paton,  Jr.,  was 
the  cashier  of  the  Mechanics  Bank  and  on  the  draft  used  by 
him  was  the  name  of  the  bank  in  two  places.  It  was  a  bank 
draft  and  was  in  fact  signed  by  the  cashier,  although  he  did 
not  add  "Cashier"  to  his  name.  The  bank  made  the  defense 
but  the  Court  refused  to  let  it  escape  for  that  omission. 

In  one  of  the  cases  relied  on  by  the  appellant  Liebscher  v. 
Kranis,  74  Wis.  387,  the  Court  after  referring  to  some  author- 
ities which  held  that  the  corporations  only  were  liable,  said: 
"The  principle  of  these  authorities  seems  to  be  *that  if  the 
agent  sign  the  note  with  his  own  name  alone,  and  there  is 
nothing  on  the  face  of  the  note  to  show  that  he  was  acting  as 
agent'  he  will  be  personally  liable,  but  if  his  agency  appears 
vdth  his  signature,  then  his  principal  only  is  bound' "    In- 
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deed  without  referring  to  them,  other  eases  cited  by  the 
appellant  tend  to  sustain  the  contention  of  the  appellee  in 
this  esse. 

So  without  discussing  the  form  of  the  prayer,  we  are  of 
the  opinion  that  the  appellant  cannot  complain  of  the  prin- 
ciple therein  announced.  The  defendant's  first  prayer  was 
in  our  judgment  properly  rejected.  It  sought  to  take  the 
case  from  the  consideration  of  the  jury  on  the  ground  that 
there  was  not  suflScient  evidence  to  justify  a  verdict  for  the 
plaintiff.  What  we  have  already  said  in  sufficient  to  indi- 
cate our  views  on  that  question.  The  plaintiffs  second  prayer 
as  modified  by  the  Court  was  as  follows :  "The  plaintiff  by 
his  coimsel  prays  the  Court  to  instruct  the  jury  that  if  the 
jury  shall  find  from  the  evidence  that  the  name  E.  C.  Thomas, 
the  defendant,  was  by  said  E.  C.  Thomas  written  on  the  face 
of  the  note  sued  on  in  this  case,  at  the  time  said  note  was 
issued,  by  the  said  E.  C.  Thomas,  if  the  jury  shall  so  find, 
and  if  the  jury  shall  further  find  that  said  note  was  by  said 
Thomas  placed  in  an  envelope,  wrapped  in  a  blank  sheet  of 
paper  and  forwarded  to  said  payee,  B.  Albert  Thrasher,  the 
plaintiff,  without  any  explanation  or  qualification  of  said 
signature,  then  the  verdict  of  the  jury  must  be  for  the  plain- 
tiff, unless  the  jury  shall  find  from  the  preponderance  of  evi- 
dence that  said  Thomas  signed  said  note  as  president  of  the 
Belmont  Dairy  Company  to  authenticate  the  signature  of 
said  company  and  not  a  joint  maker  with  said  Dairy  Com- 
pany, and  such  was  the  understanding  between  the  parties 
at  or  before  said  note  was  issued." 

The  defendant's  second  prayer  as  originally  offered  was 
as  follows:  "The  jury  are  instructed  that  if  they  find  from 
the  evidence  that  the  promissory  note  sued  on  was  given  to 
the  plaintiff  by  the  Belmont  Dairy  Company,  a  corporation, 
in  consideration  of  a  debt  due  plaintiff  by  said  corporation, 
and  that  the  defendant,  E.  C.  Thomas,  was  an  officer  of  said 
corporation,  and  that  he  prepared  the  note  and  stamped  the 
corporation's  name  thereon,  with  a  stamp,  and  signed  his 
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own  name  after  the  corporation's  name,  to  complete  the  signa- 
ture of  the  corporation,  and  not  with  the  intention  of  making 
himself  personally  a  party  to  said  note,  and  liable  for  its 
payment,  the  verdict  must  be  for  the  defendant."  The  Court 
struck  out  the  last  seven  words  and  added  these  words,  ''and 
that  such  was  the  understanding  between  the  parties  at  or 
before  said  note  was  issued,  then  their  verdict  must  be  for 
the  defendant."  The  objection  urged  by  the  appellant  to  the 
modification  of  his  prayer  is  that  it  required  the  jury  to  find 
aflSrmatively  an  understanding  between  the  parties  that 
Thomas  should  not  be  liable,  while  he  contends  that  the  rule 
announced  in  Lafliyi  and  Band  Powder  Co.  v.  Sinsheivier, 
48  Md.  411,  only  required  the  jury  to  find  an  absence  of 
understanding  to  be  liable.  It  is  true  that  the  expression 
used  in  the  first  prayer  of  the  defendant  in  that  case  was 
"and  that  it  was  not  the  understanding  or  intention  of  either 
plaintiff  or  defendant,  at  the  time  the  acceptance  was  made, 
that  the  defendant  should  be  bound  personally  for  the  same/' 
but  the  Court  did  not  understand  that  prayer  to  have  the 
narrow  meaning  contended  for  by  the  appellant  in  this  case, 
as  is  shown  by  the  opinion  delivered  by  Juixse  Robinson, 
for  after  holding  that  it  was  permissible  to  offer  parol  evi- 
dence to  explain  the  ambiguity  in  the  acceptance  and  the 
circumstances  under  which  it  was  made,  said:  "The  evi- 
dence therefore  offered  in  this  case  being  admissible,  if  it 
established  the  fact  that  the  bill  was  drawn  for  materials 
furnished  the  Lancaster  Furnace  &  Mining  Co.,  and  the 
appellee  was  authorized,  and  did  in  fact  accept  it  as  treas- 
urer of  the  corporation,  and  it  was  understood  between  the 
payee,  plaintiff  below,  and  the  acceptor,  that  the  latter  wa-* 
not  to  be  liable  personally,  then  the  plaintiff  was  not  entitled 
to  recover,  and  there  was  no  error  in  granting  defendant'^; 
first  prayer."  In  the  later  case  of  Vanderford  v.  Farmers 
Bank,  105  Md.  104,  Judge  Bueke  after  saying  that  under 
the  authority  of  Ives  v.  Bosley,  35  Md.  262 ;  Owings  v.  Baker ^ 
54  Md.  82,  and  Keyser  v.  Warfield,  100  Md.  72,  it  would  be 
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open  to  the  defendant,  either  under  the  general  i.^siie  or  under 
a  special  plea  in  bar  to  show  that  he  was  surety  on  the  note 
and  that  he  was  discharged  from  liability  thereon,  said :  ^^The 
principle  announced  in  those  cases  is  that  if  the  contract  set 
up  is  different  from  that  which  attached  by  presumption  of 
law,  it  must  be  established  by  proof  that  it  was  the  under- 
standing of  ail  the  parties  to  the  instrument,  and  it  neces- 
sarily follows  that  if  a  different  contract  from  that  which 
arises  from  the  terms  of  the  instrument  is  relied  on  by  special 
pleas  in  bar,  it  must  be  alleged  and  proven  that  such  was  the 
understanding  of  all  the  parties."  It  follows  therefore  that 
there  was  no  error  in  the  modification  of  the  defendant's  sec- 
ond prayer,  and  the  plaintiff's  second  as  granted  contained 
in  substance  the  same  rule  and  was  properly  granted. 

We  do  not  understand  why  the  plaintiff  withdrew  its  de- 
murrer to  the  third  plea  and  made  a  motion  of  ne  redpiatvr, 
or  why  that  motion  was  granted,  but  as  the  defendant  was 
permitted  to  offer,  under  the  general  issue  plea,  evidence 
for  the  purpose  of  supporting  such  averments  as  were  in  the 
special  plea,  he  was  not  injured  by  having  the  plea  stricken 
out  and  hence  it  is  unnecessary  to  pass  on  the  motion. 

It  follows  from  what  we  have  said  that  the  judgment  must 
be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay  the 
costs,  above  and  helow. 
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HEXRY  B.  SCIINEPFE,  Executor. 


vs. 


CAROLINE  M.  SCIINEPFE. 

Administrators:  payment  of  claims;  sections  88,  97,  99  and  100, 
etc.,  of  Article  93  of  Code;  claims  already  established  hy 
judicial  decisions;  deficient  estate;  protection  of  ad- 
ministrator.  Husband  and  wife :  ante-nuptial  con- 
tracts; dower;  jurisdiction  of  equity; 
desertion  hy  wife. 

Sections  83,  97,  99  and  100,  etc.,  of  Article  93  of  the  Code, 
providing  that  administrators  shall  not  discharge,  or  be  allowed 
for,  any  claims  against  their  decedents,  unless  first  passed  by 
the  Orphans'  Courts,  do  not  exclude  from  distribution  claims 
established  by  courts  of  justice.  p.  335 

At  common  law,  ante-nuptial  agreements  were  not  sufficient 
to  bar  dower.  p.  337 

Courts  of  equity  have  jurisdiction  to  enforce  ante-nuptial 
contracts.  p.  337 

The  mere  fact  that  a  wife  has  separated  from  her  husband, 
is  not  sufficient  to  defeat  her  enforcement  of  an  ante-nuptial 
contract.  pp.  343-344 
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Where  a  testator's  estate  is  not  sufficient  to  pay  in  full  an 
equitable  claim  against  it,  the  decree  therefor  should  be  so 
framed  as  to  protect  the  executor.  p.  345 

Decided  December  2nd,  19 H. 

Appeal  from   Circuit   Court  No.    2   of  Baltimore   City. 

(GOBTEJR,  J.) 

Ihe  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyb,  C.  J.,  Briscoe, 
BuBKE,  Pattison,  Ubneb  and  Constable,  JJ. 

August  W,  Schnepfe  and  Oeorge  G.  Schnepfe,  for  the 
appellant. 

]YUliam  Colton  and  F.  N.  Tannar,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 
On  the  9th  day  of  June,  1904,  Caroline  Mahle,  who  was 
ihen  a  widow,  entered  into  a  marriage  settlement  with  John 
Henrj'  Schnepfe,  which  began  with  the  recital  that 

'Whereas,  a  marriage  is  intended  to  be  solemnized 
between  the  said  Caroline  Mahle  and  John  Henry 
Schnepfe,  and  in  view  of  which  they  desire  to  provide 
that  certain  real  and  personal  property  shall,  after  the 
said  intended  marriage  has  taken  place,  be  possessed, 
enjoyed  and  disposed  of  as  though  they  were  immar- 
ried  *  *  *  ." 

In  paragraph  1  it  was  agreed  that  "In  consideration  of  the 
said  intended  marriage  and  certain  other  good  and  valuable 
considerations"  said  Caroline  Mahle  shall  continue  to  possess 
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the  real  and  personal  property  which  she  then  owned,  with 
power  to  dispose  of  it,  absolutely  or  conditionally,  by  deed  or 
will,  notwithstanding  her  coverture,  and  a  similar  provision 
was  made  as  to  property  acquired  by  her  during  coverture, 
and  Mr.  Schnepfe  agreed  to  unite  with  her  in  the  execution 
of  such  deeds  and  conveyances  as  might  be  required. 
Paragraph  2  provided  that : 

"In  consideration  of  the  said  Caroline  Mahle  unit- 
ing in  marriage  with  the  said  John  Henry  Schnepfe, 
the  said  John  Henry  Schnepfe  doth  agree  to  pay  in 
lieu  of  any  dower  interest  which  she,  the  said  Caroline 
Mahle,  would  acquire  in  his,  the  said  John  Henry 
Schnepfe's  estate,  the  sum  of  $12,000.00;  the  said 
$12,000.00  to  be  paid  to  the  said  Caroline  Mahle  upon 
the  death  of  the  said  John  Henry  Schnepfe  out  of 
whatever  estate  the  said  John  Henry  Schnepfe  may  die 
seized  of,  said  payment  to  be  made  prior  to  the  distri- 
bution of  said  estate;" 

and  provision  was  made  that  in  the  event  of  the  death  of 
Caroline  Mahle  during  said  Schnepfe's  lifetime  he  was  to 
pay  the  $12,000.00  to  her  children  by  Jacob  Mahle,  and  he 
further  agreed  to  relinquish  all  right,  title  and  interest  which  ^ 
he  would  acquire  by  way  of  curtesy  in  the  estate  of  Caroline 
Mahle. 

Paragraph  3  is  as  follows : 

"3.  That  in  consideration  of  said  marriage,  and  the 
further  consideration  of  the  payment  of  $12,000.00 
aforesaid  by  the  said  John  Henry  Schnepfe  to  the  said 
Caroline  Mahle,  the  said  Caroline  Mahle  doth  relin- 
quish all  right,  title  and  interest,  which  she,  the  said 
Caroline  Mahle,  shall  acquire  by  way  of  dower  in  the 
estate  of  the  said  John  Henry  Schnepfe,  and  she,  the 
said  Caroline  Mahle,  doth  further  agree  to  unite  with 
the  said  John  Henry  Schnepfe  in  the  execution  of  all 
such  needful  deeds  or  conveyances  or  instruments  in 
law  as  may  be  required  by  the  said  John  Henry 
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Schnepfe  to  transfer  or  convey  any  or  all  of  the  prop- 
erty of  which  the  said  John  Henry  Schnepfe  may  be 
now  possessed  or  shall  hereafter  acquire." 

The  appellee  filed  the  bill  in  tliis  case  against  the  executor 
of  the  said  John  Henry  Schnepfe  in  which  she  alleges:  (1) 
that  on  or  about  the  13th  of  November,  1913,  said  Schnepfe 
died  seized  and  possessed  of  a  very  considerable  estate,  made 
up  of  real  and  personal  property  and  securities,  and  cash  of 
great  value  and  amount;  (2)  that  she  and  said  Schnepfe 
were  married  on  the  11th  of  July,  1904,  in  Baltimore, 
wherein  she  and  he  resided  until  the  time  of  his  death, 
although  for  a  great  many  years  since  their  marriage  they 
lived  separate  and  apart;  (3)  that  shortly  before  their  mar- 
riage they  made  the  ante-nuptial  contract  referred  to  above, 
a  copy  of  which  is  filed ;  (4)  she  refers  specially  to  the  pro- 
vision of  the  agreement  that  he  was  to  pay  the  $12,000.00; 
(5)  alleges  that  at  the  time  of  making  the  agreement  and 
at  the  time  of  the  marriage  he  had  subject  to  call  upwards  of 
$42,000.00  deposited  in  bank  and  stocks,  &c.,  which  are  set 
out  in  the  bill;  (6)  that  he  left  what  purported  to  be  a  will, 
a  copy  of  which  is  filed  ^  (7)  that  said  will  was  admitted  to 
probate  and  Henry  B.  Schnepfe  qualified  as  executor;  (8) 
that  many  questions  must  arise  in  the  administration  of  the 
estate  which  required  the  construction  of  the  will;  (9)  states 
various  questions  which  she  alleges  must  arise;  (10)  that  her 
rights  can  only  be  protected  by  the  administration  of  the 
estate  under  the  direction  and  control  of  the  lower  Court; 
(11)  that  she  has  not  been  able  to  discover  and  ascertain  what 
property  and  estate  said  Schnepfe  left.  "Nor  has  she  been 
able  to  ascertain  and  discover  where  and  how  invested,  if  at 
all,  the  sum  of  twelve  thousand  dollars,  hereinbefore  recited 
and  mentioned  in  the  ante-nuptial  (contract)  or  agreement 
herein  exhibited,  is  or  may  be,  if  indeed  such  fund  or  the 
proceeds  thereof  actually  exists,  and  may  be  directly  iden- 
tified or  ear-marked;"  (12)  that  her  husband  was  at  the 
time  of  his  death  in  his  75th  year,  and  she  was  in  her  76th 
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year;  (13)  that  so  far  nothing  has  been  accomplished  in  the 
Orphans'  Court  by  the  executor,  except  he  has  qualified  as 
such,  so  far  as  the  records  show. 

The  prayers  of  tlie  bill  are:  (1)  That  the  estate  be  admin- 
istered under  the  direction  and  control  of  the  lower  Court; 
(2)  that  the  will  be  construed;  (3)  that  the  executor  answer 
the  bill  under  oath,  and  disclose  and  set  forth  in  detail  all 
the  property  and  estate  of  the  said  John  Henry  Schnepfe, 
real,   personal  and  mixed,  money  in  bank,  the  securiti^, 
stocks,  bonds  and  choses  in  action  in  his  name,  and  subject 
to  his  order ;  that  the  real  and  leasehold  property  of  which  he 
died  seized  and  possessed  be  described,  and  if  the  sura  of 
$12,000.00  was  set  apart  by  the  deceased  in  his  deposit  box 
at  the  Drovers  &  Mechanics  National  Bank,  or  elsewhere,  or 
stocks,  bonds  or  securities  representing  such  amount  are  in. 
his  possession,  identified  or  ear-marked  as  the  property  of 
the  plaintiff ;  or  if  they  have  not  come  into  his  possession  but 
defendant  has  knowledge  and  information  thereof,  that  he 
may  disclose  the  same  fully  and  at  large  in  his  answer;  (4) 
"That  the  said  ante-nuptial  contract  or  agreement  herein- 
before set  out  between  your  oratrix  and  the  said  John  Henry 
Schnepfe  deceased,  her  husband,   may  be  established  and 
enforced  herein,    and   that  the  said   defendant,   Henry  B. 
Schnepfe,  executor  as  aforesaid,  may  be  decreed  to  pay  over 
unto  your  oratrix  said  sum  of  twelve  thousand  dollars,  or 
turn  over  to  her  such  securities,  stocks  or  bonds  of  the  full 
value  thereof,  if  such  be  in  the  custody  and  possession  of  the 
said  defendant,  together  with  such  income  accrued  and  accru- 
ing thereon  and  thereupon,  if  any,  in  the  hands  of  said  de- 
fendant, and  due  unto  your  oratrix,  and  to  account  with  her 
therefor,"  and  (5^  for  general  relief. 

An  answer  was  filed  at  length  and  among  other  allegations 
in  it  is  one  that  the  plaintiff  had  abandoned  the  said  John 
Henry  Schnepfe  for  more  than  three  years,  which  abandon- 
ment bars  her  from  enforcing  the  ante-nuptial  agreement, 
and  another  is  that  the  bill  does  not  state  such  a  case  as  en- 
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titles  her  to  relief  in  equity — ^the  jurisdiction  of  a  Court  of 
Equity  being  denied.  A  copy  of  an  inventory  containing 
stocks  and  personal  property  and  cash  amounting  to  $15,- 
963.45  was  filed  with  the  answer. 

The  lower  Court  passed  a  decree  requiring  the  defendant 
to  pay  the  plaintiff  the  sum  of  $12,000  and  the  costs  of  the 
proceeding,  but  denied  all  other  relief  prayed  for.  From 
that  decree  this  appeal  was  taken. 

Although  the  attorneys  for  the  appellant  have  displayed 
commendable  zeal  and  industry  in  the  preparation  of  their 
brief,  it  will  not  be  necessary  to  separately  pass  on  all  the 
points  raised  by  them  or  refer  to  all  of  the  authorities  cited. 
It  may  be  well  to  say  in  the  beginning  that  we  cannot  assent 
to  the  position  taken  by  the  coimsel  for  the  appellant  that  the 
fact  that  the  claim  of  the  plaintiff  was  not  passed  by  the 
Orphans'  Court  or  proven  as  provided  for  in  Article  93  pre- 
cludes her  from  maintaining  this  bill.  It  is  true  that  Section 
83  of  Article  93  says  that  no  administrator  shall  discharge 
any  claim  against  his  decedent  (otherwise  than  at  his  own 
risk),  unless  it  be  first  passed  by  the  Orphans'  Court,  or  be 
proven  according  to  the  rules  prescribed  in  that  article,  and 
Section  97  provides  that  **No  administrator  shall  be  allowed 
in  his  account  for  any  claim  discharged  by  him  unless  he 
produce  the  claim  passed  by  the  Orphans'  Court  or  proven 
as  herein  directed,"  but  those  sections  are  not  intended  to 
exclude  from  distribution  a  claim  established  by  a  Court  of 
justice.  Section  99  provides  that  no  administrator  shall  be 
obliged  to  discharge  a  claim  of  which  vouchers  and  proof 
shall  be  exhibited  as  aforesaid,  but  may  reject  and  at  law 
dispute  the  same,  in  case  he  has  reason  to  believe  that  the 
deceased  never  owed  the  debt  or  had  discharged  the  same  or 
a  part  thereof,  or  had  a  claim  in  bar,  and  Section  100  pro- 
vides that  in  no  case  shall  the  order  of  the  Orphans'  Court  or 
Register  of  Wills  that  an  account  or  claim  will  pass  when 
paid  be  deemed  of  validity  to  establish  such  claim  or  ac- 
count.   If  a  creditor  knows  that  his  claim  will  be  contested. 
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or  if  he. cannot  procure  the  proof  that  is  necessary  in  order 
to  comply  with  the  provisions  of  Article  93,  there  can  be  no 
reason  why  he  should  not  sue,  in  law  or  equity,  as  the  nature 
of  the  claim  may  require  or  authorize.  Indeed  Section  116 
says: 

"No  administrator  shall  be  bound  to  take  notice  of 
any  claim  against  his  decedent  unless  the  same  shall  be 
exhibited  to  such  administrator  legally  authenticated; 
or  unless  such  claim  shall  have  been  passed  by  the 
Orphans'  Court  and  entered  by  the  Register  upon  his 
docket,  or  unless  a  suit  shall  he  pending  against  suck 
administrator  for  such  claim/* 

Other  sections  might  be  referred  to  but  we  do  not  deem  it 
necessary.  What  was  said  in  Steuart  v.  Carr,  6  Gill,  430, 
on  page  444,  in  reference  to  the  statute  then  under  consid- 
eration may  be  applied  to  this  case.  It  was  there  said :  "The 
only  answer  that  need  be  given  to  this  new  ground  of  defense 
is  that  this  section  of  the  Act  of  Assembly  never  was  designed 
to  apply,  and  by  the  judicial  tribunals  of  the  State  never 
has  been  held  as  applying  to  cases  where  the  notice  to  the 
executor  or  administrator  has  been  given  through  the  medium 
of  a  lis  pendens  or  been  in  due  time  followed  by  it.  Numer- 
ous cases  must  arise  and  have  arisen  where  the  authentica- 
tion of  claims  in  the  particular  mode  prescribed  by  the  Acts 
of  Assembly  was  impracticable,  and  for  the  recovery  of 
which,  resort  to  a  Court  of  justice  was  the  only  alternative 
left  to  the  creditor  for  the  recovery  of  his  claim."  The  posi- 
tion taken  in  this  case  by  the  executor  shows  that  it  would 
have  been  useless  for  the  appellee  to  have  proven  his  claim  in 
the  Orphans'  Court,  even  if  it  be  conceded  that  it  could  have 
been  validly  determined  by  that  Court. 

It  will  not  be  necessary  to  consider  all  of  the  prayers  of 
the  bill,  for  if  the  decree  was  justified  under  any 'of  them, 
that  is  sufficient,  regardless  of  whether  other  relief  could  be 
granted.  Without  now  referring  to  other  prayers  in  the  bill, 
the  third  and  fourth,  laying  aside  any  question  about  the 
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one  for  general  relief,  were  suflScient  to  give  the  Court  juri&- 
diction  to  pass  the  decree  appealed  from.  An  ante-nuptial 
agreement  was  not  sufficient  to  bar  dower  at  common  law, 
and  hence  they  have  been  frequently  before  Courts  of  equity- 
In  the  note  to  Eroell  vs.  Kroell,  219  111.  105,  as  reported  in 
4  Am.  &  Eng.  Ann.  Cas.  801,  it  is  said:  ''Ante-nuptial  con- 
tracts, by  which  it  is  attempted  to  regulate  and  control  the 
interest  which  each  of  the  parties  to  the  marriage  shall  take 
in  the  property  of  the  other,  during  coverture  or  after  death, 
such  as  dower  and  the  like,  are  favored  by  the  Courts  and  will 
be  enforced  in  equity  according  to  the  intention  of  the  par- 
ties, whenever  the  contingency  provided  for  by  the  contract 
arises."  In  the  note  to  Rieger  v.  Schaiile,  81  ilTeb.  33,  as 
reported  in  16  A.  &  E.  Ann.  Cas.  700,  the  more  recent  cases 
are  cited.  It  will  be  seen  by  an  examination  of  them  that  a 
Probate  Court  or  Orphans'  Court,  or  by  whatever  name  the 
Court  having  jurisdiction  of  probate  matters  may  be  known, 
has  determined  many  of  the  questions  which  arose  under 
ante-nuptial  contracts,  but  they  are  either  when  such  Courts 
have  been  given  sufficient  powers  by  statute,  or  the  question 
was  such  as  those  Courts  could  properly  determine,  and  many 
of  them  expressly  recognize  the  jurisdiction  of  Courts  of 
equity.  The  case  of  Naill  v.  Maurer^  25  Md.  532,  which  is 
one  of  the  leading  cases  on  the  subject,  is  cited  in  the  note 
in  4  A.  &  E.  Ann.  Cas.,  and  in  the  principal  case  in  16  A. 
&  E.  Ann.  Cas.  The  bill  was  filed  in  that  case  by  the  appellee 
for  an  allowance  of  dower  in  the  real  estate  of  her  husband. 
The  defense  was  that  her  right  to  dower  was  barred  by  an 
ante-nuptial  contract,  and  the  Court  so  finding  reversed  the 
decree  and  dismissed  the  bill.  In  speaking  of  the  contract* 
the  Court  said :  "The  main  object  in  view  was  the  consumma- 
tion of  the  marriage,  and  it  was  to  that  end  that  the  contract 
was  executed.  It  seemed  almost  impossible  to  view  the  con- 
tract as  foimded  on  any  other  consideration,  although  the 
reciprocal  character  of  the  stipulations  might  be  held  to  con- 
stitute one  sufficient  to  make  the  contract  binding  and  eflFec- 
tive."  The  Court  then  held  that  section  289  (now  306)  of 
VOL.  124  22 
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Art.  93,  in  reference  to  an  estate  settled  on  a  married  woman 
by  the  husband  by  jointure,  or  other  settlement  before  mar- 
riage, did  not  deprive  the  wife  of  her  power  to  bar  her  dower 
by  any  other  form  of  ante-nuptial  contract.  The  Court  said  t 
"Her  power  to  bind  herself  by  such  a  contract,  in  equity, 
must  be  admitted,  and  we  do  not  doubt  that  this  contract 
constitutes  an  equitable  bar  to  the  claim  sought  to  be  enforced 
by  this  bill,"  and  cited  cases  which  distinguish  an  equitable 
from  a  l^al  bar  of  dower — showing  an  ample  reason  why 
such  cases  should  be  entertained  by  Courts  of  equity. 

The  case  of  Schnepfe  v.  Schnepfe,  108  Md.  139,  was  an 
appeal  by  the  husband  from  a  decree  rendered  against  him 
in  favor  of  the  appellee,  by  which  he  was  required  to  pay  into 
Court  sufficient  cash  to  buy  stock  of  the  City  of  Baltimore 
to  the  amount  of  $20,000.00,  in  order  to  secure  the  $12,000.00 
named  in  this  contract.  Under  the  decree  the  clerk  was  to 
act  as  trustee  and  was  to  pay  over  the  income  therefrom  to 
the  defendant  during  his  life  and  at  his  death  to  turn  the 
stock  over  to  his  executors,  who  were  directed  to  sell  it,  and 
out  of  the  proceeds  to  pay  $12,000.00  to  his  widow,  or  if 
she  was  dead,  to  her  children.  That  decree  was  reversed, 
and  after  giving  other  reasons  for  the  reversal  the  Court  said : 
"The  appellee's  counsel  contend,  however,  that  the  decree 
is  in  effect  the  specific  enforcement  of  the  ante-nuptial  con- 
tract, and  therefore  clearly  within  the  powers  of  a  Court  of 
equity.  But  we  think  if  allowed  to  stand  the  decree  would 
in  effect  make  a  different  contract  from  that  entered  into  by 
the  parties.''  It  was  not  intimated  or  suggested  by  the  Court 
that  there  was  any  doubt  about  the  jurisdiction  of  a  Court 
of  equity  to  pass  a  decree  enforcing  this  ante-nuptial  con- 
tract, but  the  decree  which  was  j)assed  by  the  lower  Court 
in  the  judgment  of  this  Court  in  effect  made  a  new  contract 
for  the  parties,  and  it  might  have  been  added  that  the  time 
for  the  enforcement  of  it  had  not  arrived.  In  that  case  the 
Court  said :  ^  We  do  not  discover  in  the  whole  conduct  of  the 
defendant  any  purpose  to  defeat  the  rights  of  his  wife  under 
the  ante-nuptial  agreement  entered  into  between  them.    On 
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the  contrary,  when  he  was  considering  the  propriety  of  put- 
ting the  bulk  of  his  property  and  estate  in  possession  of  two 
of  his  sons,  as  above  mentioned,  he  was  advised  to  keep 
enough  in  his  own  right  to  meet  his  obligation  to  his  wife 
under  the  ante-nuptial  agreement,  and  he  expressly  reserved 
the  bank  stock,  worth  then  more  than  $12,000.00,  and  yearly 
increasing  in  value,  for  that  very  purpose.  There  was  no 
intimation  anywhere  in  the  evidence  that  the  defendant  had 
evinced  any  intention  of  disposing  of  this  stock,  and  so  far 
as  appears,  it  will  remain  intact  for  the  purpose  for  which 
it  was  set  aside.^' 

It  will  be  remembered  that  that  was  a  case  in  which  the 
appellee  prayed  for  a  divorce  a  mensa  et  thoro,  for  alimony, 
and  counsel  fees,  and  for  an  injunction  to  prevent  the 
defendant  from  disposing  of  his  property  for  the  purpose  of 
defeating  the  marriage  contract,  and  in  showing  that  the 
evidence  did  not  warrant  the  belief  that  the  defendant 
intended  to  dispose  of  his  property  for  that  purpose,  the 
Court  said  it  was  true  he  had  divided  among  his  children  a 
large  part  of  his  fortune,  "but  he  expressly  reserves  fifty-two 
shares  of  stock  in  the  Drovers  and  Mechanics  Xational  Bank 
of  Baltimore,  which  according  to  the  testimony  is  worth 
$240.00  per  share,  or  more  than  $12,000.00  in  all,  for  the 
purpose  of  meeting  his  obligation  to  his  wife  under  the  ante- 
nuptial agreement"  The  Court  then  spoke  of  the  fact  that 
he  had  placed  in  the  hands  of  two  of  his  sons  stocks,  bonds 
and  money  to  the  value  of  about  $81,000.00,  which  they  held 
under  a  verbal  trust  to  dispose  of  according  to  their  father's 
wishes.  In  view  of  such  facts  being  found  by  the  Court, 
based  on  the  record  before  it,  as  to  the  property  of  Mr. 
Schnepfe,  in  a  case  where  the  same  ante-nuptial  contract  was 
being  considered,  can  it  be  doubted  that  the  proper  and  most 
natural  remedy  was  to  ask  for  discovery  and  disclosure  as 
to  the  $12,000.00  and  for  a  decree  to  enforce  it?  It  will  be 
seen  from  this  record  that  the  inventory  filed  by  the  executor 
shows  that  he  had  in  hand  52  shares  of  the  Drovers  and 
Mechanics  National  Bank,  the  exact  number  of  shares  which 
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Mr.  Sclmepfe  proved  in  the  other  case  he  had  reserved  for 
the  purpose  of  meeting  his  obligation  to  his  wife. 

But  if  any  additional  authority  be  necessary  to  show  that 
a  Court  of  equity  has  jurisdiction  to  enforce  an  ante-nuptial 
contract,  Offutt  v.  OffvM,  106  Md.  236,  is  sufficient.  In  that 
case  this  Court  not  only  enforced  such  a  contract,  based  on  a 
letter  of  the  husband,  but  it  remanded  the  cause  that  the 
proceedings  might  be  referred  to  the  auditor  to  ascertain 
from  testimony  to  be  produced  before  him  the  proper  sum 
to  be  allowed  the  plaintiff  for  her  support,  the  promise  being 
to  take  care  of  and  support  his  intended  wife  as  long  as  she 
lived.  A  number  of  cases  there  cited  show  that  ante-nuptial 
contracts  are  enforceable  in  equity. 

We  are  therefore  of  the  opinion  that  there  was  ample 
ground  for  the  lower  Court  granting  the  relief  it  did,  unless 
the  appellee  had  barred  herself  of  the  right  to  such  relief. 

That  brings  us  to  the  question,  whether  the  separation  of 
Mr.  and  Mrs.  Schnepfe  prevents  her  from  having  this  con- 
tract enforced.  The  appellant  has  cited  statutes  in  a  num- 
ber of  States  declaring  the  effect  of  desertion  on  the  property 
rights  of  a  husband  or  wife,  but  as  we  have  no  such  statute 
they  cannot  reflect  upon  this  case,  unless  it  be  that  it  nmy  be 
inferred  that  it  was  thought  necessary  in  those  States  to  pass 
statutes,  in  order  that  desertion  should  have  such  effect  as  is 
here  claimed.  A  number  of  authorities  were  also  cited  to 
show  a  denial  of  property  rights  because  the  party  seeking 
relief  had  been  guilty  of  desertion.  The  only  one  which 
seems  to  us  to  be  really  in  point  is  York  v.  Ferner,  59  Iowa, 
487.  Without  meaning  to  conamit  ourselves  to  the  rule  an- 
nounced by  that  learned  Court,  it  is  sufficient  to  say  that  the 
facts  of  that  case,  as  stated  in  the  opinion,  differ  widely  from 
those  in  this  record.  It  is  there  said  that  the  wife  without 
cause  utterly  refused  to  live  with  her  husband  longer  than 
seven  weeks  and  three  days  after  the  marriage,  and  that  she 
abandoned  hitn  without  lawful  cause.  The  excuse  set  up  hj 
the  wife  for  leaving  her  husband  was  his  drunkenness,  hut 
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the  Court  said  his  habits  were  not  different  from  what  they 
were  when  she  entered  into  the  contract  and  married  him. 

While  it  is  true  that  this  bill  admits  that  Mr.  and  Mrs. 
Schnepfe  were  separated  and  the  answer  **  avers  the  deliberate 
and  uninterrupted  abandonment  for  more  than  tnree  years 
by  the  plaintiff,  Caroline  M.  Schnepfe,  of  her  husband,  John 
Henry  Schnepfe,  bars  the  plaintiff  from  enforcing  the  ante- 
nuptial agreement,"  the  plaintiff  filed  a  replication  to  the 
answer  and  there  is  not  sufficient  in  the  record  to  show  that 
she  did  not  have  sufficient  cause  to  separate  from  her  hus- 
band. In  the  case  referred  to  above  and  reported  in  108 
Md.,  the  appellee  did  seek  to  obtain  a  divorce  a  mensa  et 
thorOy  which  was  denied  by  the  lower  Court  and  was  not 
passed  on  by  this  Court,  but  the  opinion  was  filed  by  us  over 
six  years  ago,  and  it  does  not  necessarily  follow  that  because 
a  divorce  was  refused  the  appellee  was  so  much  to  blame  for 
the  separation  that  the  ante-nuptial  agreement  cannot  be 
enforced.  On  the  contrary,  the  same  learned  Judge  who  re- 
fused to  grant  the  divorce  passed  the  decree  which  was  re- 
viewed in  that  case,  and  also  the  one  which  is  now  being 
considered.  Even  if  that  divorce  had  been  granted,  it  would 
not  have  deprived  the  wife  of  her  dower  or  her  share  in  the 
personal  property.  Hokamp  v.  Hagaman,  36  Md.  517.  But 
regardless  of  that,  the  general  rule,  as  stated  in  Section  367 
of  Schouler  on  Hushand  and  Wife,  is  that  "There  is  this 
difference  pointed  out  between  promises  and  agreements  in 
consideration  of  marriage,  and  all  other  agreements ;  namely, 
that  the  contract,  though  broken  by  one  of  the  parties,  re- 
mains binding  upon  the  other.  The  reason  for  this  is,  that 
such  promises  and  agreements  affect  not  only  the  rights  of 
the  married  pair,  but  those  of  their  offspring;  the  children 
being,  in  fact,  regarded  as  purchasers,  but  where  the  per- 
formance is  sought  by  the  defaulting  party,  the  contract  can- 
not be  enforced  against  the  person  injured  through  such  de- 
fault; though  performance  by  one  party  is  not  necessarily  a 
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condition  precedent  to  a  right  to  sue  the  other."     See  also  10 
Am.  &  Eng.  Ency.  of  Law,  1244. 

But  we  are  not  without  authority  in  this  State  relative  to 
the  subject.     In  Mc/rey  v.  Michael,  18  Md.  227,  the  bill  was 
filed  by  the  executrix  of  Catharine  Michael  and  her  husband 
against  the  husband  of  said  Catharine  to  recover  a  sum  of 
money  which  it  was  alleged  the  husband  had  received  from 
Catharine  under  an  ante-nuptial  contract,  subject  to  a  power 
of  appointment  by  her  will,  and  to  which  the  plaintiffs  were 
entitled  under  the  will  of  said  Catharine.     It  was  held  that 
the  power  in  the  contract  was  not  executed  by  the  will,  and 
hence  all  that  the  plaintiffs  were  entitled  to  recover  was  the  in- 
terest which  matured  in  the  lifetime  of  Mrs.  Michael.  The  case 
was  remanded  without  affirming  or  reversing  the  decree,  and 
the  contract  came  before  the   Court   again   in  Michael  v. 
Morey,  26  Md.   239, — the  daughter  of  Catharine  Michael 
and  her  husband  being  the  appellees.    A  defense  then  inter- 
posed was  that  the  appellee,  Caroline  Morey,  who  was  a 
daughter  of  Mrs.  Michael  by  a  former  marriage,  was  not  a 
cestui  que  trust  under  the  ante-nuptial  contract,  which  should 
be  construed  to  embrace  only  children  by  the  marriage  with 
Michael.     The  Court  held  that  Mrs.  Morey  was  within  the 
letter  and  spirit  of  the»  contract,  but  the  answer  also  insisted 
^'that  Catharine  Midiael  violated  all  the  stipulations  of  the 
marriage  contract  without  any  cause  whatever,  which  he  is 
advised  renders  all  the  covenants  and  stipulations  to  be  per- 
formed after  the  death  of  the  said  Catharine  utterly  null 
and  void,  and  that  he  is  not,  in  equity,  bound  to  comply  with 
or  perform  any  of  the  covenants  in  said  contract  not  to  be 
performed  in  the  lifetime  of  the  said  Catharine."    The  Court 
said  that  was  not  sustained  by  reason  or  authority,  and  added 
'^Although  the  defaulting  party  may  not,  in  some  instances 
be  allowed  to  enforce  the  articles  specifically,  the  children, 
the  innocent  objects  of  parental  solicitude  and  care,  are  en- 
titled to  all  the  benefit  of  the  uses  imder  the  settlement,  not- 
withstanding there  had  been  a  failure  on  one  sida     Mac 
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Queen  on  Husband  and  Wife,  sec  3,  title  ^Ante-nuptial 
Agreements'  and  cases  there  cited/'  Again  it  was  said: 
*'Tliere  can  be  no  equity  in  inflicting  upon  the  only  child  of 
a  former  marriage  *  *  *  the  penalty  of  forfeiture  because  of 
the  subsequent  misconduct  of  her  mother."  The  Court  then 
referred  to  Sydney  v.  Sydney,  3  P.  Wms.  274,  where  the  bill 
was  filed  by  the  wife  for  specific  performance  of  marriage 
articles  and  the  defense  was  that  she  had  withdrawn  herself 
from  her  husband,  lived  separate  from  him,  and  very  much 
misbehaved  herself,  and,  although  there  was  a  violent  pre- 
sumption of  adultery.  Lord  Chancellor  Talbot  held  that 
^*the  articles  being  that  the  husband  should  settle  such  and 
such  lands  in  certainty  on  his  wife  for  her  jointure,  this  is 
pretty  much  in  the  nature  of  an  actual  and  vested  jointure; 
in  regard  to  what  is  covenanted  for  a  good  consideration  to 
be  done  is  considered  in  equity  as  done,  consequently  this  is 
a  jointure  and  not  forfeitable,  either  by  adultery  or  elop- 
ment,  and  it  was  decided  that  the  husband  should  perform  his 
marriage  articles."  Again  it  was  said :  "The  cases  referred 
to  by  the  appellant  to  sustain  his  defense  are  generally  cases 
where  the  application  was  on  the  part  of  the  defaulting  party 
for  a  settlement  out  of  her  separate  estate,  in  the  absence  of 
Articles  of  agreement,  in  which  of  course  the  parties  would 
be  remitted  to  purely  equitable  rights." 

The  Court  concluded  by  saying :  **There  is  no  pretence  here, 
however,  of  any  misconduct  on  the  part  of  the  wife,  greater 
than  the  use  of  intemperate  language,  and  separation  from 
husband  because  of  unhappy  domestic  circumstances.  There 
is  no  ground  for  any  imputation  upon  her  purity  as  a  wife. 
She  maintained  respectable  associates,  notwithstanding  her 
separation." 

So  without  now  adopting  the  principle  quoted  from  the 
Lord  Chancellor  in  3  P.  Wms.,  in  jt^o  far  as  it  applies  to 
adulter}',  the  clear  inference  to  be  drawn  from  the  conclusion 
of  the  opinion  of  this  Court  is  that  mere  separation  from 
her  husband  by  a  wife  is  not  sufficient  to  defeat  her  enforce; 
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ment  of  such  a  contract  That  case  would  certainly  have 
been  conclusive  if  the  appellee  had  died  before  her  husband 
and  her  children  by  her  former  marriage  were  seeking  to 
enforce  the  contract,  and  it  would  seem  to  be  a  peculiar  rule 
of  equity  which  would  allow  the  enforcement  of  a  contract 
against* a  husband's  estate  in  favor  of  the  children  of  his 
wife  by  another  husband,  whom  he  was  under  no  legal  obli- 
gations to  support  or  provide  for,  but  would  not  enforce  the 
contract  for  his  wife  in  her  old  age,  who  but  for  said  contract 
would  still  be  in  a  position  to  demand  her  rights  as  his 
widow. 

In  Busey  v.  McCwrley,  61  Md.  436,  ^^unfortunate  dissen- 
sions and  alienation  of  feeling  occurred,  which  resulted  in  a 
separation  of  the  parties  "about  two  years  prior  to  the  death 
of  the  husband,  but  compensation  was  decreed  instead  of 
specific  execution  of  the  covenant  which  would  have  been 
attended  "with  no  little  difficulty." 

These  parties  were  not  divorced  and  there  is  no  evidence 
that  Mr.  Schnepfe  ever  attempted  to  procure  a  divorce  from 
his  wife  for  abandonment,  or  other  cause.  He  had  a  large 
and  valuable  estate,  and  without  deeming  it  necessary  to  deter- 
mine whether  the  expression  used  in  the  ante-nuptial  con- 
tract— "all  right,  title  and  interest,  which  she,  the  said  Caro- 
line Mahle,  shall  acquire  by  way  of  dower  in  the  estate  of  the 
said  John  Henry  Schnepfe" — ^when  taken  in  connection  with 
the  preamble  and  other  parts  of  the  contract,  would  necessar-  ' 
ily  limit  its  effect  to  "dower"  in  its  strict  sense,  if  the  con- 
tract be  stricken  down,  then  the  appellee  would  not  only  be 
entitled  to  dower  in  the  real  estate,  if  any  left  by  him,  but 
to  her  share  of  his  personal  property.  That  might  involve  a 
controversy  for  a  widow's  share  in  the  large  amount  of  monev 
and  other  personal  property  referred  to  in  the  prior  case 
as  placed  in  the  hands  of  two  of  the  sons  of  the  deceased, 
which,  in  the  language  of  that  opinion,  "they  hold  under  a 
verbal  trust  to  dispose  of  according  to  their  father's  wishes." 
as  well  as  any  other  personal  property  he  may  have  disposed 
of  in  a  way  that  might  be  deemed  suggestive  of  an  attempt  to 
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SO  place  it  as  to  be  beyond  the  reach  of  his  widow.  It  is  not 
a  meritorious  defense  for  the  executor  to  now  set  up,  when 
the  testator  can  no  longer  speak  for  himself — to  seek  to  avoid 
the  obligation  solemnly  made  by  the  testator,  and  so  far  as 
appears  from  the  record,  intended  by  him  to  be  provided 
for  out  of  part  of  his  estate  set  apart  for  that  purpose,  by 
ailing  a  ground,  the  real  facts  as  to  which  no  one  knew 
better  than  the  testator  himself,  and  yet  he  did  not  in  his 
lifetime  seek  to  obtain  a  divorce.  Inasmuch  as  the  appellee 
would  in  the  absence  of  the  agreement  have  been  entitled  to 
dower  and  her  share  of  the  personal  estate  left  by  the  hus- 
band, even  if  it  be  true  that  she  abandoned  him,  as  there  was 
no  divorce,  we  are  of  the  opinion  that  the  abandonment  (if 
conceded)  does  not  nullify  the  ante-nuptial  contract,  or  make 
it  inequitable  in  this  case  to  enforce  it. 

No  question  has  been  raised  about  the  sufficiency  of  the 
estate  to  pay  the  decree.  If  the  estate  left  by  the  testator 
was  not  sufficient,  of  course  the  testator  should  not  be 
required  to  pay  it  in  full,  and  ordinarily  a  decree  should  be 
80  framed  as  to  protect  an  executor  in  case  of  an  insufficiency 
of  assets.  But  inasmuch  as  there  has  been  no  suggestion  that 
the  estate  is  not  sufficient,  and  so  far  as  appears  from  the 
record  it  is  ample,  we  will  not  for  that  reason  disturb  the 
decree,  but  will  affirm  it. 
f 

Decree  affirmed,  the  appellant  to  pay  the 
costs  above  and  below. 
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HARRY  C.  JOXES,  Trustee  in  Bankruptcy  of  John  P. 

SiNGLETOX. 
VS. 

FERDIiVANI)  C.  DUGAN  and  JOSEPH  N.  ULMAN, 

Receivers. 

Deeds:  equitable  title;  actual  interest  of  parties.    Partnerships: 
individual  and  partnership  property;  presumptions. 
Trustees  in  bankruptcy:  not  pur- 
chaser for  value. 

Where,  in  piirsuance  of  an  agreement  between  the  purchasers 
of  real  estate,  the  deed  was  taken  in  the  name  of  one  of  them, 
but  to  be  held  for  the  "joint  and  equal  benefit  of  both,''  and  the 
excess  contribution  made  by  one  of  them  to  the  consideration, 
to  be  considered  as  a  loan  to  the  other,  the  parties  are  to  be  con- 
sidered as  tenants  in  common,  in  proportion  to  their  contribu- 
tion, and  in  accordance  with  the  agreement.  pw348 

As  between  the  parties  to  a  deed,  it  is  always  competent,  in 
equity,  to  show  what  was  their  actual  interest.  p.  349 

Declarations  of  a  party,  favorable  to  himself,  are  not  admis- 
sible, unless  made  in  the  presence  of  the  other  party,  or  as  a 
part  of  the  res  gestce,  or  in  contradiction  of  evidence  previously 
given.  p.  350 

A  trustee  in  bankruptcy  is  not  a  purchaser  for  value,  and 
can  not  maintain  any  greater  claim  than  could  the  bankrupt. 

p.  350 

In .  the  absence  of  proof  that  the  real  estate  has  been  pur- 
chased with  partnership  funds,  for  partnership  purposes,  the 
property  is  deemed  to  be  held  by  the  parties  as  joint  tenants  or 
tenants  in  common.  p.  351 

Where  persons,  who  afterwards  become  partners,  buy  land 
in  their  individual  names,  and  with  their  individual  funds, 
before  the  making  of  a  partnership  agreement,  the  land  will  be 
regarded  as   the  individual  property  of  the  parties,   in  the 
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absence  of  a  clear,  explicit  agreement,  subsequently  entered  into 
bv  them,  to  make  it  firm  property,  or  in  the  absence  of  con- 
trolling circumstances  which  indicate  an  intention  to  convert 
it  into  firm  assets.  p.  352 

Property,  not  part  of  the  partnership  assets,  is  not  within 
the  terms  of  a  decree  appointing  trustees  for  the  "co-partner- 
ship." p.  353 

Property  not  bought  with  money  of  a  partnership  that 
did  not  come  into  existence  until  two  years  later,  that  was 
never  entered  on  the  partnership  books,  is  not  made  a  part  of 
the  firm  asserts,  merely  because  it  was  used  for  partnership 
purposes,  without  the  payment  of  rent.  p.  352 

In  general,  the  testimony  of  witnesses  as  to  matters  that  are 
purely  questions  of  law  is  not  admissible.  p.  353 

Decided  December  J^h,  1914. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
(Haelak,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Thomas, 
Urner,  Stockbridge  and  Constable,  JJ. 

Uenry  Zoller,  Jr.,  and  Edward  M.  Hammond  (with  whom 
were  N.  Rufvs  GUI  &  Sons  on  the  brief),  for  the  appellant. 

Louis  A.  Tuvim,  and  Clarence  A.  Tucker,  for  the  appellees. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

On  the  eleventh  of  April,  1007,  John  Singleton  and  John 
Real  entered  into  a  written  agreement,  in  which  it  was 
recited  that  Singleton  had  purchased  from  Mrs.  Mary  Meeter 
for  a  consideration  of  $7,000.00  a  piece  of  real  property,  in 
Westport,  Baltimore  County ;  and  that  the  parties  had  agreed 
that  Real  should  have  a  half  interest  in  it,  but  that  Singleton 
was  then  able  to  contribute  but  $2,000.00  towards  the  pur- 
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chase  money.  The  agreement  then  makes  the  following  pro- 
visions, that  the  title  to  the  lot  should  be  taken  in  the  name 
of  John  Singleton  alone;  that  Singleton  should  contribute 
towards  the  purchase  money  $2,000.00  and  Real  $5,000.00,  of 
which  $3,500.00  was  to  be  for  his  share  of  the  purchase 
money,  and  $1,500.00  as  a  loan  to  Singleton;  and  that  the 
property  was  to  be  held  for  "the  joint  and  equal  benefit  of 
the  parties." 

Five  days  later,  on  April  16th,  the  purchase  was  con- 
summated by  the  execution  of  the  deed.  In  legal  effect  the 
situation  was  then  this :  Singleton  was  the  holder  of  the  legal 
title,  the  beneficial  interest  being  in  himself  and  Real  in 
accordance  with  their  agreement,  the  law  raising  a  construc- 
tive trust  in  favor  of  Real  to  the  extent  of  his  contribution 
to  the  purchase  money  of  the  land.  They  were  thus  prac- 
tically in  the  relation  of  tenants  in  'Comiacm  of  the  property 
in  proportion  to  their  contributions  and  in  accordance  with 
the  agreement  entered  into. 

About  two  years  after  this  purchase  had  been  made  Sin- 
gleton and  Real  became  partners  in  the  manufacture  of 
barrels  and  baskets,  carrying  on  this  business  under  the 
name  of  the  Westport  Veneer  Barrel  and  Basket  Com- 
pany. The  manufacturing  was  done  on  the  property  bought 
in  1907,  and  continued  so  to  be  till  October,  1913.  There 
were  no  written  articles  of  partnership,  and  the  verbal 
arrangement  was  apparently  very  indefinite,  the  record  not 
containing  any  statement  as  to  the  terms  and  provisions  of 
the  partnership  agreement.  On  October  15,  1913,  a  bill  was 
filed  by  Real  for  a  dissolution  of  the  partnership,  the  appoints 
ment  of  receivers  and  the  winding  up  of  the  partnership 
business.  Insolvency  was  not  alleged,  but  the  relief  was 
asked  because  of  irreconcilable  differences.  There  was  a 
consent  answer  filed  at  the  same  time,  and  upon  these  a 
decree  was  passed  appointing  receivers.  This  was  followed 
on  the  I7th  of  October  by  an  application  in  the  TJ.  S.  District 
Court  to  have  Singleton  declared  a  bankrupt  and  on  the  20th 
an  adjudication  of  bankruptcy  was  entered. 
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The  receivers  appointed  by  the  Circuit  Court  for  Balti- 
more County  proceeded  promptly  to  make  sale  of  the  effects 
of  the  partnership,  including  the  land  acquired  from  Mrs. 
Meeter  and  standing  in  the  name  of  John  Singleton.  A  sale 
having  been  reported  the  Trustee  in  Bankruptcy  intervened 
and  excepted  to  the  sale,  and  it  is  from  the  ruling  of  the 
Court  upon  such  exceptions,  and  the  rulings  of  the  Court 
upon  certain  questions  of  evidence  reserved  during  the  hear- 
ing, that  the  case  comes  before  this  Court. 

The  important  question  in  the  case  is  whether  the  land 
involved  was  the  property  of  John  Singleton,  individually, 
in  which  case  it  would  of  course  pass  to  his  trustee  in  bank- 
ruptcy ;  or  whether  it  was  the  property  of  the  partnership, 
in  which  case  it  would  pass  to  the  receivers;  or  whether  at 
the  time  that  John  Singleton  was  adjudicated  a  bankrupt  it 
was  the  property  of  John  Singleton  and  John  Real  as  tenants 
in  common,  in  which  case  only  the  individual  interest  of 
Singleton  would  pass  to  his  trustee  in  bankruptcy  and  the 
remaining  undivided  interest  would  remain  in  John  Eeal. 

There  is  great  conflict  among  the  decisions  upon  questions 
of  this  character,  and  an  excellent  collection  of  them  will  be 
found  in  two  elaborate  notes,  one  to  be  found  in  Robinson 
Bank  v.  Miller,  27  L.  E.  A.  beginning  on  page  449  and  the 
other  in  Marcum  v.  Terry,  37  L.  R.  A.  (N.  S.),  page  889. 

In  Pennsylvania  the  doctrine  of  the  common  law  is  more 
rigidly  adhered  to  than  in  any  other  State,  and  is  to  the  effect 
that  under  all  circumstances  the  record  title  conclusively  con- 
trols (see  Owvnner  v.  Union  Trust  Co.,  226  Pa,  614).  In 
no  other  State  is  the  right  of  a  party  who  has  contributed  the 
funds,  or  the  greater  part  of  them,  with  which  the  property 
has  been  purchased,  so  circumscribed.  The  weight  of  author- 
ity is  that  as  between  the  parties  it  is  always  competent  to 
show,  in  equity,  what  the  actual  interests  were.  In  a  case 
of  bankruptcy  the  trustee,  for  some  purposes  stands  in  the 
position  of  the  creditors  of  the  bankrupt  and  for  others  in 
that  of  the  bankrupt  himself,  and  this  is  in  no  wise  affected 
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by  the  amendment  of  1910  to  the  Bankrupt  Act.  Given  its 
fullest  effect  that  amendment  only  vests  in  the  trustee  in 
bankruptcy  the  right  of  lien  v^hich  a  judgment  creditor 
would  have  against  the  property  of  the  bankrupt;  In  re 
Superior  Drop  Forge  &  Manufacturing  Co.,  31  A-  B.  R 
455, — it  does  not  vest  in  him  any  right  in  property  which 
the  bankrupt  himself  could  not  have  claimed. 

The  1st,  2nd,  3rd,  4th,  5th  and  8th  exceptions  all  arose 
from  rulings  of  the  Court  on  tenders  of  evidence  to  show 
statements  made  by  Singleton  to  different  parties  that  he  was 
the  owner  of  the  real  estate  in  question.  The  agreement  of 
the  parties  of  the  eleventh  of  April  had  already  been  offered 
in  evidence  and  the  sole  purpose  of  these  offers  must  have 
been  to  contradict  the  agreement  of  the  parties  as  set  out  in 
that  paper;  moreover  none  of  these  offers  were  pretended  to 
have  been  made  in  the  presence  of  Real,  and  it  is  a  well  estab- 
lished rule  of  evidence  that  declarations  of  a  party  favorable 
to  himself  are  not  admissible  unless  made  in  the  presence  of 
the  other  party,  or  as  a  part  of  the  res  gestae,  or  in  contradic- 
tion of  evidence  previously  given.  Williamson  v.  Dillon,  1 
H.  &  G.  444;  Hagan  v.  Hendry,  18  Md.  177;  Knight  v. 
House,  29  Md.  194;  Thompson  v.  Bowman,  6  Wall.  316. 

There  was  therefore  no  error  in  the  rulings  of  the  Court 
which  were  called  in  question  by  these  exceptions.  It  is  per- 
fectly clear  that  as  between  Real  and  Singleton  the  latter 
could  not  have  successfully  claimed  sole  and  exclusive  owner- 
ship of  the  property,  and  since  a  trustee  in  bankruptcy^  is  not 
a  purchaser  for  value  {In  re  Sup.  Drop  Forge  &  MdMufac- 
turing  Co.,  supra,)  he  cannot  maintain  any  greater  claim 
than  the  bankrupt  could  have  done. 

Is  then  the  property  l)ought  from  ^Irs.  Meeter  in  1^07  tc 
be  treated  as  partnership  property,  so  as  to  pass  to  the  re- 
ceivers ?  It  was  not  such  at  the  time  of  the  purchase  lior  no 
partnership  then  existed,  it  did  not  become  such  by  convey- 
ance to  the  firm  for  none  was  ever  executed,  and  there  is  no 
evidence  of  any  agreement  to  that  effect  as  one  of  the  terms  of 
the  partnership.  In  the  cases  where  property  held  or  acquired 
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by  persons  who  were  or  subsequently  became  partners,  is 
deemed  and  adjudged  to  have  been  the  property  of  the  firm 
and  not  of  the  individuals,  that  result  has  followed  as  the 
result  of  certain  acts  with  regard  to  it.  The  acts  which  are 
most  frequently  held  as  bringing  this  about  are  where  the 
property  is  purchased  with  partnership  funds  and  used  for 
partnership  purposes,  or  where  it  is  entered  upon  the  books 
of  the  firm  as  one  of  the  assets  of  the  partnership.  In  the 
present  case  the  property  was  not  bought  with  money  of  a 
partnership  which  did  not  come  into  existence  till  two  years 
later,  it  never  was  entered  upon  the  books  of  the  firm  in  any 
manner  at  all,  but  it  was  used  for  partnership  purposes,  and 
for  the  use  of  which  no  rent  apparently  was  paid.  A  small 
shanty  on  one  part  of  the  lot  was  rented,  and  the  rent  so 
received  went  for  the  payment  of  taxes  and  expenses.  Some 
improvements  were  erected  for  storage  and  use  as  a  factory, 
which  were  paid  for  in  part  from  money  of  the  firm  and  in 
part  from  money  contributed  by  Eeal,  and  the  same  seems  to 
have  been  the  case  with  the  machinery'  installed.  A  wharf 
was  also  built  and  this  the  testimony  shows  was  paid  for  by 
the  wharfage  collected. 

Under  this  state  of  facts  what  is  the  rule  of  law  applicable  ? 
Without  citing  the  very  numerous  cases,  the  unmistakable 
trend  of  opinion  is  that  which  was  announced  by  the  Supreme 
Court  in  Thompson  v.  Bowmrni,  6  Wall.  316,  that  in  the 
absence  of  proof  that  the  real  estate  has  been  purchased  with 
partnership  funds,  for  partnership  purposes,  the  property  is 
deemed  to  be  held  by  the  parties  as  joint  tenants  or  tenants 
in  common.  See  also  Taber-Prang  Art  Co.  v.  Durant,  189 
Mass.  173 ;  Booker  v.  Perrill,  140  Tnd.  529 ;  Harney  v.  Bank, 
52  K  J.  E.  697;  McKinnon  v.  McKinnon,  5  C.  C.  A.  530; 
Caldwell  v.  Parmer's  Admrs.,  56  Ala.  405.  The  case  of 
Robinson  BarJc  v.  Miller,  153  111.  244,  will  be  found  strik- 
ingly similar  to  the  present  one.  In  that  case  the  question 
arose  with  regard  to  a  mill  and  four  acres  of  land  adjoining. 
Three  persons  each  held  an  undivided  one-third  interest  in 
it,  the  purchase  money  came  from  the  separate  individuals. 


Digitized  by 


Google 


352  JOJsES  vs.  DUGAN. 

Opinion  of  the  Court  [124 

and  the  property  was  not  entered  on  the  books  of  the  firm, 
but  the  firm  gave  its  notes  for  repairs  made  on  the  mill  and 
new  machinery  purchased.     In  that  case  as  in  this  the  firm 
was  formed  after  the  purchase  of  the  property,  but  it  was 
used  for  the  partnership  business ;  the  property  however  was 
held  not  to  belong  to  the  firm  but  to  the  individuals.     The 
Court  saying:    ''When  the  intention  of  the  partners  to  con- 
vert the  land  into  firm  property  is  inferred  from  circum- 
stances, the  circumstances  must  be  such  as  do  not  admit  of 
any  other  reasonable  and  satisfactory  explanation  ''  '^  *.  The 
weight  of  authority  seems  to  support  the  position  that  where 
persons,  who  afterwards  become  partners,  buy  land,  in  their 
individual  names  and  with  their  individual  funds  before  the 
making  of  a  partnership  agreement,  the  land  will  be  regarded 
as  the  individual  property  of  the  partners  in  the  absence  of 
a  clear,  explicit  agreement  subsequently  entered  into  by  them 
to  make  it  firm  property,  or  in  the  absence  of  controlling  cir- 
cumstances which  indicate  an  intention  to  convert  it  into 
firm  assets." 

In  line  with  this  is  the  decisign  of  this  Court  in  Union 
Bank  V.  Meclianics  Bamk,  80  Md.  371.  In  that  case  the 
paper  mills  and  farming  lands  of  William  II.  Hoffman  had 
passed  by  his  will  to  his  children,  certain  of  whom  were  part- 
ners in  the  manufacture  of  paper,  and  the  lands  so  devised 
to  the  sons  were  entered  on  the  books  of  the  firm,  and  the 
mills  used  for  the  purposes  of  the  firm,  but  this  Court,  speak- 
ing through  Judge  Boyd,  held  the  individual  creditors  of 
the  members  of  the  firm  to  be  entitled  to  a  priority  over 
creditors  of  the  firm  as  to  the  farming  lands,  while  if  the 
proof  showed  that  the  mills  were  put  into  the  business  as 
part  of  the  common  stock  and  so  entered  on  the  books  of 
the  firm,  then  as  to  them  the  creditors  of  the  partnership 
would  be  entitled  to  the  priority.  The  very  elements  thus 
pointed  out  are  entirely  lacking  in  the  present  case.  The 
proof  is  uncontradicted  that  the  land  now  involved  was  not 
entered  on  the  books  of  the  firm,  and  it  entirely  fails  to  show 
that  the  land  was  put  into  the  partnership  as  a  part  of  the 
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couimon  stock.  The  property  cannot  therefore  be  held  to 
have  been  partnership  property,  and  since  not  partnership 
property  was  not  within  the  terms  of  the  decree  appointing 
receivers  for  the  "co-partnership/'  and  the  Circuit  Court  was 
without  jurisdiction  to  direct  a  sale  of  the  same.  This  neces- 
sarily involves  a  reversal  of  the  order  by  which  the  exceptions 
to  the  sale  were  overruled  and  the  sale  ratified.  For  the 
reasons  already  set  forth^  the  inteiests  in  the  property  are 
now  vested  in  Harry  C.  Jones,  trustee  in  bankruptcy  of 
John  P.  Singleton  and  John  Real  as  tenants  in  common ;  of 
course  the  improvements,  machinery  and  tools  upon  the  prem- 
ises in  so  far  as  they  were  paid  for  out  of  moneys  belonging 
to  the  firm,  and  have  not  by  reason  of  their  character  become 
fixtures,  passed  to  the  receivers  of  the  partnership,  and  are 
liable  for  the  debts  due  by  the  firm,  leaving  unimpaired  the 
right  of  the  creditors  to  proceed  against  Real  individually  for 
anv  shortage  of  firm  assets  to  satisfy  their  claims. 

The  6th  and  7th  exceptions  were  reserved  to  the  ruliugs 
of  the  Court  by  which  the  witnesses  Ulman  and  Real  were 
permitted  to  state  the  source  from  which  the  money  was 
derived  with  which  the  improvements  on  the  property  were 
made.  From  what  has  already  been  said,  it  will  be  apparent 
that  no  error  was  committed  in  either  of  these  rulings.  The 
9th  exception  was  to  the  refusal  of  the  Court  to  permit  the 
witness  Singleton  to  answer  the  question :  ''Do  the  agreements 
as  set  forth  in  that  paper  (the  agreement  of  April  11,  1907) 
still  hold  good  ?"  This  was  calling  on  the  witness  to  express 
an  opinion  upon  a  question  of  law,  which  the  witness  was 
clearly  not  competent  to  answer,  and  the  ruling  of  the  Court 
was  correct. 

Order  reversed,  and  case  remanded  for  svch 
fv/rther  proceedings  as  may  he  appro 
priate,  the  costs  to  be  pnid  one-half  by 
each  party. 
VOL.  124  23 
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GEORGE  R  DEBNAM 

vs. 

OTTO  G.  SIMONSOIS^,  HERBERT  J.  WEST  and  THE 
NORMANDIE  APARTMENTS  COMPANY. 

Conspiracy :  interference  with  contractual  rights  of  others. 

Where  plaintiff  had  communicated  to  an  architect  his  inten- 
tion to  purchase  a  lot  of  ground,  for  the  improvement  of  which 
he  had  employed  the  architect,  a  declaration  that  recites  that 
the  architect  conspired  with  others  and  purchased  the  lot  for 
themselves,  but  does  not  allege  that  the  plaintiff  had  opened 
negotiations  with  the  owner  of  the  lot  for  its  purchase,  or  done 
anything  looking  to  the  acquisition  of  any  rights  thereto,  and 
that  does  not  contain  an  allegation  that  but  for  such  action  on 
the  part  of  the  architect  and  other  defendants,  the  plaintiff 
would  have  been  able  to  purchase  the  lot,  states  no  cause  of 
action.  pp.  358-359 

The  mere  fact  that  the  plaintiff  had  suffered  damage  or 
lost  an  opportunity  to  profit  financially,  because  of  the  action 
of  the  defendant  in  himself  purchasing  the  lot  of  ground  which 
the  plaintiff  had  intended  to  acquire,  gives  to  the  plaintiff  no 
right  of  action.  p.  358 

For  such  an  act  to  be  sufficient  basis  for  a  suit  for  damages, 
it  must  be  of  a  character  to  create  an  actionable  wrong,  and  to 
constitute  an  actionable  wrong,  some  legal  right  of  the  plaintiff 
must  have  been  invaded,  and  invaded  knowingly.  p.  358 

A  combination  or  conspiracy  to  commit  an  act  that  is  lawful 
in  itself,  does  not  render  the  act  unlawful.  p.  359 

Decided  December  Jfth,  19H. 
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Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
BuBKE,  Thomas,  Pattison,  Urner  and  Constable,  JJ. 

T.  Rowland  Slingluff  and  A.  Dana  Hodgdon  (with  whom 
was  Fielder  C.  Slingluff  on  the  brief),  for  the  appellant. 

Roiand  R,  Marchaivt  and  Henry  II,  Dmneeh  (with  whom 
were  Addison  E.  MvlUlcvn  and  Lloyd  L,  Jackson,  Jr.,  on  the 
brief),  for  the  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

The  allegations  contained  in  the  amended  narr.  in  this 

case,  upon  which  suit  was  instituted  by  the  appellant  against 

the  appellees,  are  as  follows : 

"*  *  *  that  the  plaintiff,  in  the  latter  part  of  the  year 
1912,  had  entered  into  and  was  about  to  enter  into  cer- 
tain contracts  under  which  a  company  was  to  be  organ- 
ized to  purchase  a  tract  of  land  situate  on  the  west  side 
of  St.  Paul  street  near  Twenty-sixth  street,  in  Balti- 
more City,  and  to  erect  an  apartment  house  thereon; 
and  for  that  the  plaintiff  had  submitted  his  said  con- 
tracts and  plans,  in  the  fullest  confidence,  to  the  defend- 
ant, Otto  G.  Simonson,  who  was  an  architect  in  the 
City  of  Baltimore.  The  defendant  Simonson  was  em- 
ployed by  the  plaintiff  to  prepare  a  set  of  plans  and 
specifications  for  the  erection  of  said  apartment  house, 
and  the  defendant  accepted  said  employment,  and 
agreed  with  the  plaintiff  to  accept  in  payment  for  his 
said  services,  in  lieu  of  cash,  six  per  cent,  of  the  total 
cost  of  the  apartment  house  in  the  stock  of  the  cor- 
poration to  be  organized  by  the  plaintiff ;  and  the  said 
defendant  had  prepared  a  set  of  plans  and  specifica- 
tions for  the  plaintiff,   and  had  given  them  to  the 
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plaintiff  to  be  used  by  him  in  completing  his  contracts 
and  plans  for  the  erection  of  the  apartment  house. 

"And  for  that  the  plaintiff,  with  the  full  knowledge 
of  said  defendant,  proceeded  to  make  the  necessary 
financial  agreements  to  carry  out  said  project,  and  was 
engaged  for  a  number  of  weeks  in  perfecting  the  same, 
and  had  secured  contracts/from  various  persons  to  fur- 
nish materials  and  labor,  and  had  entered  into  a  con- 
tract to  borrow  sufficient  moneys  to  fully  carry  out  and 
complete  said  project,  and  was  about  to  enter  into  a 
contract  for  the  purchase  of  the  said  lot  of  ground, 
and  was  in  every  way  prepared  and  ready  to  fully  com- 
plete the  said  project,  when  he  was  prevented  from  so 
doing  by  the  exertions  and  influence  of  said  Simon- 
son  in  the  manner  following,  to  wit:  Said  Simonson 
conspired  with  the  defendant  Herbert  J.  West,  and 
said  defendants  interfered  with  and  prevented  the 
plaintiff  from  completing  said  project  by  maliciously, 
unlawfully  and  fraudulently  betraying  the  trust  and 
confidence  reposed  in  them  or  some  of  them,  as  the 
result  of  their  employment  by  the  plaintiff,  and  pur- 
chasing, through  the  agency  of  the  defendant,  the  Nor- 
mandie  Apartments  Company,  the  tract  of  land  herein- 
before referred  to,  upon  which  the  plaintiff  intended 
to  build  his  apartment  house,  and  in  this  way  the  de- 
fendants interfered  with  and  prevented  the  carrying 
out  by  the  plaintiff  of  the  contracts  already  entered 
into  by  him,  as  well  as  the  contracts  about  to  be  en- 
tered into  for  the  purchase  of  said  land  and  the  erec- 
tion of  the  apartment  house  thereupon. 

"And  for  that  the  action  of  the  said  defendants  in 
so  conspiring  together  and  betraying  the  trust  and  con- 
fidence reposed  in  them,  or  some  of  them  was  unlawful 
and  in  fraud  of  the  rights  of  the  plaintiff,  and  was 
done  by  said  defendants  for  the  purpose  of  securing 
gain  and  profit  to  themselves. 

"And  for  that  by  the  actions  of  the  defendants 
aforesaid,  the  plaintiff  has  suffered  great  pecuniary 
loss  and  damage  by  being  prevented  from  completing 
his  said  contracts  and  buying  the  lot  of  ground  and 
building  the  apartment  house  thereon." 
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I  Each  of  the  defendants  demurred  to  this  amended  declara- 

tion.    These  demurrers  were  sustained  by  the  Court  below 
and  judgment  was  entered  thereon  for  defendants'  costs.    It 
is  from  the  action  of  the  Court  in  sustaining  such  demurrers 
that  this  appeal  is  taken. 
\  The  act  complained  of  which  interfered  with   and  pre- 

I  vented,  as  alleged  in  the  declaration,  the  fulfillment  of  the 

contracts  already  entered  into  by  the  plaintiff,  and  which 
interfered  with  and  prevented  the  plaintiff  from  entering 
into  other  contracts  which  he  was  about  to  enter  into,  was  the 
purchase  of  the  lot  of  land  by  the  defendants,  Simonson  and 
West,  through  the  agency  of  the  defendant,  the  Normandie 
Apartments  Company,  which  lot  of  land  the  plaintiff  had  con- 
templated purchasing  in  carrjdng  out  his  general  plan,  which 
embraced  the  organization  of  a  company  and  the  purchase 
of  said  lot  by  said  company  and  the  er^tion  of  an  apartment 
house  thereon. 

The  declaration  merely  states  that  the  plaintiff  "was  aboul 
to  enter  into  a  contract  for  the  purchase  of  said  lot  of 
srround,''  l^ot  that  he  had  entered  into  a  contract  or  that  he 
had  commenced  negotiations  with  the  owner  for  the  purchase 
of  said  land. 

It  is  only  upon  the  act  of  purchasing  said  lot  of  land  that 

ibe  defendants  are  charged  with  interfering  with  the  con- 

trsets   already  entered  into  by  the  plaintiff  or  interfering 

with   or  preventing  him  from  entering  into  other  contracts 

which  txe  was  about  to  enter  into  for  the  furtherance  of  the 

obj&GtQ   aforesaid.    The  inability  of  the  plaintiff  to  carry  out 

tbo    contracts  said  to  have  been  entered  into  by  him  with 

othGxrs    :foj-  financing  the  project  and  for  furnishing  material 

to  oo    Txsed  in  the  construction  of  said  apartment  house  is  not 

^  ^^^^<1  to  have  been  the  result  of  any  direct  interference  with 

or  ar^^y-    influence  directly  exerted  upon  the  parties  with  whom 

^^^:>ntracts  were  made,  but  was  the  result  of  the  purchase 

"^  ^     said  lot  of  land  by  the  defendants. 

.  \^^  ^  of  the  questions  here  to  be  considered  is,  was  the  act 

^    the  defendants  in  purchasing  this  lot  of  ground,  under 

Digitized  by  VjOOQ IC 


358  DEBNAM  vs.  SIMOXSON. 

Opinion  of  the  Court.  [124 

all  the  facts  and  circumstances  of  this  case,  an  unlawful  act, 
giving  a  right  of  action  to  the  plaintiff  to  recover  from  the 
defendants  for  damages  resulting  to  him  therefrom,  if  it  be 
shown  that  had  it  not  been  for  such  act  of  the  defendants, 
the  plans  made  by  the  plaintiff  would  have  been  fully  con- 
summated? 

The  mere  fact  that  the  plaintiff  has  suffered  damage  or  has 
lost  an  opportunity  to  profit  financially  because  of  his  failure 
to  consummate  his  plans  owing  to  the  purchase  of  said  lot  of 
land  by  the  defendants,  does  not  in  itself  give  him  the  right 
of  recovery  from  the  defendants  for  the  damage  sustained  by 
him.  The  act  must  be  of  such  a  character  as  to  create  an 
actionable  wrong  before  the  right  of  recovery  against  the 
defendants  exists,  and  to  create  an  actionable  wrong  the 
legal  rights  of  the  plaintiff  must  in  some  way  be  invaded. 
There  must  be  a  violation  of  a  legal  right  committed  know- 
ingly to  create  a  cause  of  action.  Qnickerhocker  v.  Gardiner 
Dairy  Co.,  107  Md.  566;  Cumberland  Glass  Co.  v.  Dewitt, 
120  Md.  381;  Sumwalt  v.  Knickerbocker,  114  Md.  403,  and 
other  cases^ 

What  legal  rights  of  the  plaintiff  in  this  case  have  been 
interfered  with  by  the  defendants  ? 

As  to  the  lot  herein  mentioned,  it  cannot  be  gathered  from 
the  allegations  contained  in  the  declaration  that  the  plaintiff 
had  any  rights  in  respect  thereto  or  in  connection  therewith 
superior  to  those  possessed  by  any  other  person.  Nor  can  it 
be  gathered  from  the  declaration  that  he  ever  appro«iched 
the  owner  of  the  lot  with  the  view  of  purchasing  it  or  that 
negotiations  were  ever  started  or  undertaken  by  him  in  any 
way  with  such  object  in  view,  or  that  he  could  have  purchased 
it  from  the  owner  had  he  attempted  to  do  so.  The  owner 
could  at  any  time  have  sold  said  lot  to  any  one  without 
infringing  upon  any  rights  of  the  plaintiff,  and  it  was  cer- 
tainly within  the  rights  of  the  defendant  West  or  the  Nor- 
mandie  Apartments  Company  to  purchase  it  either  alone  or 
in  combination  with  others.  This  being  true,  the  charge  of 
combination  or  conspiracy  found  in  the  declaration  do€S  not 
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make  the  act  of  such  defendants  here  complained  of  unlaw- 
ful. As  was  said  in  Sumwalt  v.  Knickerbocker,  '^li  the  act 
be  lawful,  the  combination  or  conspiracy  to  commit  it,  does 
not  make  the  act  unlawful ;  it  does  not  change  the  character  of 
the  act'' 

If  the  defendant  West  or  the  Xormandie  Apartments  Com- 
pany could  alone,  or  together,  or  in  combination  with  others, 
have  lawfully  purchased  said  lot  without  interfering  with  or 
infringing  upon  the  rights  of  the  plaintiff,  this  is  also  true  of 
Simonson,  unless  the  act  as  to  him  be  imlawful  because  of 
the  disclosures  made  to  him  by  the  plaintiff  and  his  employ- 
ment to  prepare  plans  and  specifications  for  the  building  to 
be  erected. 

We  are  to  consider  the  conduct  and  acts  of  Simonson  only 
in  respect  to  the  legal  effect  they  may  have  upon  the  question 
here  involved,  and  in  no  other  light.  It  cannot  be  said  that 
the  act  of  the  defendant  is  unlawful  in  the  sense  that  he  has 
invaded  the  rights  of  the  plaintiff,  merely  because  the  plain- 
tiff contemplated  the  purchase  of  said  land  and  had  dis- 
closed this  fact  to  him,  and  had  employed  him  for  the  pur- 
pose stated,  when  it  is  not  disclosed  by  the  declaration  that 
lie  had  entered  into  negotiations  with  the  owner  for  the  pui^ 
chase  of  said  lot  or  had  done  anything  looking  to  the  acquisi- 
tion of  any  rights  in  respect  thereto  or  in  connection  there- 
with. 

We  are  cited  to  the  case  of  Lewis  v.  Bloede,  202  Fed.  Rep.  7, 
where  the  Court  says :  *'It  having  been  settled  that  an  action, 
as  for  a  tort,  would  lie  for  a  malicious — that  is  wrongful — 
interference  with  the  performance  of  an  executory  contract 
the  question  naturally  arose  whether  the  principle  extended 
to  a  case  in  which  a  third  party,  with  like  motive  and  with 
out  lawful  excuse,  by  his  interference  prevented  one  from 
entering  into  or  making  a  contract.  The  answer  to  this 
question  is  dependent  upon  the  answer  to  another  which  lies 
at  the  threshold  of  the  inciuirv :  Does  the  right  to  enter  into 
or  make  a  contract  come  within  the  definition  of  a  l^al 


Digitized  by 


Google 


360  DEBNAM  vs.  SIMONSON. 

OpioioD  of  the  Court  *       [124 

right,  the  wrongful  interference  with  which  is  actionable? 
It  is  difficult  to  say,  in  many  cases,  at  what  stage  of  a  nego- 
tiation the  condition  has  arisen  when  it  can  be  said  that  two 
persons  would,  but  for  the  interference  of  a  third  party,  have 
entered  into  contract  relations.  If  A  makes  a  definite  pro- 
posal to  enter  into  a  contract  the  character,  terms,  etc,  of 
which  are  sufficiently  definite  to  be  capable  of  acceptance,  and,^ 
while  B  is  negotiating,  or  after  he  determines  to  accept  the 
proposal,  C  maliciously  interferes  and  prevents  the  acceptance 
on  the  part  of  B,  or  procures  a  withdrawal  of  the  proposition 
by  A,  by  reason  whereof  loss  is  sustained,  can  it  be  said  that 
the  party  who  is  injured  by  such  interference  has  sustained 
no  l^al  wrong,  and  that  by  reason  thereof  has  sustained  no 
injury — that  is  loss  ?" 

It  will  be  seen  that  the  opinion  in  that  case  recognizes  the 
necessity  of  at  least  some  negotiations  on  the  part  of  the 
plaintifl^  looking  towards  the  purchase  of  the  land  before  it 
can  be  said  that  his  status  in  respect  thereto  is  such  as  will 
entitle  him  to  recover  against  one  who  may  in  some  way 
have  interfered  with  or  prevented  him  from  purchasing  it. 
In  this  case,  as  we  have  said,  the  declaration  discloses  no 
such  n^otiations. 

In  addition  to  what  we  have  said,  this  declaration  is  also 
defective  because  it  does  not  allege  with  sufficient  clearness, 
if  at  all,  that  but  for  the  allied  interference  of  the  defend- 
ants the  plaintiif  would  have  become  the  purchaser  of  the 
property  and  would  have  succeeded  in  consummating  his 
alleged  contemplated  plans  or  project.  Such  an  allegation  is 
necessary.  Before  he  can  recover  it  must  be  shown  that  but 
for  that  interference  the  purchase  would  have  been  made  and 
his  plans  consummated. 

Finding  no  error  in  the  ruling  of  the  Court  below  the  judg- 
ment will  thei'efore  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appellees. 


Digitized  by 


Google 


HOESEY  vs,  WOODWARD.  361 

Md.]  Syllabas. 


JOHX  IT.  HORSEY 
vs. 

jero:me  h.  woodward. 

Court  of  Appeals:  rules;  ejfect  of — ;  preparation  of  record;  dis- 
agreement of  counsel;  delay  in  transmission. 

In  the  absence  of  proof  that  the  Clerk  of  Court  or  the  appellee 
was  delinquent,  the  presumption  is  that  the  appellant  was  re- 
sponsible for  the  delay  in  transmitting  the  record  to  the  Court 
of  Appeals,  and  he  must  satisfy  the  Court  that  the  record  could 
not,  by  proper  diligence,  have  been  prepared  and  transmitted 
ir  time.  p.  363 

Where  the  clerk  is  not  in  default,  a  very  strong  case  must  be 
Diade  out  to  rebut  the  presumption  of  negligence  on  the  part  of 
the  appellant.  p.  368 

The  rule  of  the  Court  of  Appeals,  in  regard  to  the  time  of 
transmitting  the  record,  and  of  taking  an  appeal,  has  the  bind- 
ing force  of  a  statute,  and  the  observance  is  obligatory  on  the 
Court  p.  363 

In  the  case  of  disagreement  between  counsel  as  to  what  the 
record  should  contain,  the  question  should  be  determined  by  the 
trial  judge.  p.  368 

Derided  December  Jf.th,  1914* 
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Appeal  from  the  Circuit  Court  for  Caroline  County.  (Ad- 
kins  and  Hopper,  JJ.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattison,  ITrner,  Stockbridge  and  Con- 
stable, JJ. 

Rettben  Garey  and  Wm,  L.  Marhury,  for  the  appellant. 

Howard  Bryant  (with  whom  were  /.  H.  C  Legg  and 
Oscar  Clark  on  the  brief),  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  a  judgment  for  the  sum  of  six 
hundred  and  thirty-two  dollars  and  twenty-five  cents  entered 
against  the  appellant  in  the  Circuit  Court  for  Caroline 
County  on  April  17,  1913.  On  June  13,  1913,  the  appellant 
filed  an  order  for  an  appeal  with  the  clerk  of  that  Court. 
The  transcript  of  the  record  was  not  filed  in  this  Court  until 
July  28.  1914 — ^after  the  lapse  of  more  than  a  year  from 
the  date  of  the  order  for  appeal. 

A  motion  has  been  made  to  dismiss  the  appeal  for  the 
reason  that  the  transcript  of  the  record  was  not  transmitted 
to  the  Court  within  three  months  from  the  time  of  appeal 
taken  as  required  by  section  6,  Article  5,  of  the  Code  of  1912. 
(Rule  2  of  this  Court  relating  to  Appeals  from  Courts  of 
Law.)  Rule  16  of  this  Court  (section  40,  Article  5,  of  the 
Code\,  provides  that: 

"No  appeal  shall  be  dismissed  because  the  transcript 
shall  not  have  been  transmitted  within  the  time  pre- 
scribed, if  it  shall  appear  to  the  Court  of  Appeals 
that  such  delay  was  occasioned  by  the  neglect,  omis- 
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sion  or  inability  of  the  clerk  or  appellee ;  but  such  neg- 
lect, omission  or  inability  shall  not  be  presumed,  but 
must  be  shown  by  the  appellant." 

Referring  to  this  rule  in  Steiner  v.  Harding,  88  Md.  343, 
the  Court  said :  "The  rule  has  the  binding  force  of  a  statute, 
and  its  observance  is  obligatory  on  the  Court.  We  have  no 
power  to  relax  it,  or  to  disregard  it  so  long  as  it  remains 
imrevoked.  Cases  falling  under  it  are  not  within  the  domain 
of  judicial  discretion,  but  they  are  governed  by  its  impera- 
tive provisions." 

It  is  conceded  that  the  delay  in  the  transmission  of  the 
record  was  not  due  to  the  neglect,  omission  or  inability  of 
the  clerk.  It  was  said  in  Wnrburton  v.  Robinson,  113  Md. 
24,  that:  "This  provision  of  the  Code  imposes  upon  the 
appellant  the  burden  of  showing  that  the  failure  to  forward 
the  record  within  three  months  after  the  entry  of  the  appeal 
was  not  the  result  of  his  own  neglect,  but  was  due  to  the 
default  of  the  clerk  or  appellee.  Parsons  v.  Padgett,  65  Md. 
356 ;  WiUis  v.  Jones,  57  Md.  362 ;  Estep  v.  Tuch,  109  Md. 
528;  M.,  D.  £  V.  By.  Co.  v.  Hammond,  110  Md.  124. 

'*In  the  absence  of  proof  that  the  clerk  or  appellee  was 
delinquent  the  presumption  is  that  the  appellant  was  respon- 
sible for  the  delay,  and  he  must  satisfy  the  Court  that  by 
proper  diligence  the  record  could  not  have  been  prepared 
and  transmitted  in  time.  Ewell  v.  Taylor,  45  Md.  573; 
X  C.  R.  R,  Co,  V.  Rutledge,  48  Md.  262 ;  Mason  v.  Gauer, 
62  Md.  263." 

Xo  fault  being  imputed  to  the  clerk,  the  sole  question  to 
be  determined  upon  this  motion  is  this:  Has  the  burden 
imposed  upon  the  appellant  been  discharged  ?  Five  affidavits 
have  been  filed.  That  of  John  H.  Hartnett,  Esq.,  the  official 
stenographer  for  the  Second  Judicial  Circuit,  shows  that  he 
was  requested  by  counsel  for  the  appellant  about  June  16, 
1913,  to  furnish  him  with  a  copy  of  the  testimony,  and  that 
it  was  furnished  about  the  last  of  August,  1913.  The  affi- 
davit of  Mr.  J.  Kemp  Stevens,  the  clerk,  shows  that  the 
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<ielay  in  sending  the  transcript  was  not  due  to  a  want  of  dili- 
gence on  his  part. 

An  affidavit  has  been  filed  by  Mr.  Reuben  Grarey,  counsel 
for  the  appellant,  and  two  by  counsel  for  the  appellee.  Upon 
material  points  the  statements  appearing  in  the  affidavits  of 
counsel  for  the  appellant  are  at  variance  with  those  contained 
in  the  affidavits  of  Messrs.  Clark  and  Legg,  the  counsel  for 
the  appellee.  Mr.  Garey  states  that  soon  after  the  receipt 
of  the  testimony  from  the  official  stenographer  had  been  re- 
ceived by  him  the  bills  of  exceptions  were  prepared  and 
*^that  promptly  after  the  preparation  of  such  bills  of  excep- 
tion, they  with  a  copy  of  the  testimony  in  the  case,  were  pre- 
sented to  the  counsel  for  the  adverse  side  who  lived  in  Den- 
ton, Maryland,  and  that  he  expressed  a  desire  to  consult  his 
associate  who  lived  in  Centreville,  Maryland,  before  signify- 
ing whether  or  not  such  bills  of  exception  were  satisfactory, 
and  for  that  purpose  retained  the  same  until  during  the  Octo- 
ber Term  of  Court,  1913,  at  which  time  said  counsel  stated 
that  they  were  not  satisfactory ;  that  said  bills  of  exceptions 
were  then  promptly  submitted  to  the  Court  who  was  asked 
to  determine  whether  or  not  they  were  sufficient  and  if  they 
were  not,  to  say  what  such  should  contain,  and  that  the  Court 
did  not  pass  on  their  sufficiency  until  about  November  26, 
1913,  when  it  concluded  they  were  not  sufficient;  that  the 
affiant  promptly  thereafter,  made  a  re-draft  of  the  bills  of 
exception,  adding  as  much  additional  testimony  as  he  thought 
could  possibly  be  required  to  present  the  case  fully  to  the 
Court  of  Appeals — said  re-draft  being  herewith  filed  as  part 
hereof,  and  marked  "Exhibit  B" ;  that  promptly  after  the 
completion  of  such  re-draft,  it  with  a  copy  of  the  testimony, 
on  or  about  January  19,  1914,  was  submitted  to  the  counsel 
in  Denton,  Maryland,  for  the  adverse  side,  for  consideration, 
who  after  retaining  such  re-draft  for  more  than  a  month,  dur- 
ing which  time  the  affiant  asked  several  times  respecting  it, 
each  time  being  told  that  he  and  his  associate  counsel  had  not 
had  an  opportunity  to  go  over  it  and  determine  as  to  its  suffi- 
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ciency,  about  February  25,  1914,  returned  it  with  the  state- 
ment that  it  was  not  satisfactory  and  that  nothing  less  than 
the  entire  testimony  would  satisfy  them — thus  making  it 
necessary,  if  the  Court  should  agree  with  them,  to  incor- 
porate in  the  record  a  large  body  of  testimony  which,  in  the 
humble  judgment  of  the  counsel  for  the  appellant,  was  not 
necessary,  and  which  usually  enhances  the  cost. 

The  affidavit  of  Mr.  Clark  which  is  corroborated  by  that 
of  Mr.  Legg,  states  that  the  bills  of  exceptions  were  handed 
to  him  by  Mr.  Garey  on  October  2,  1913;  that  he  at  once 
conmiunicated  with  Mr.  Legg,  his  associate  counsel,  and  sug- 
gested that  they  meet  in  Denton  October  6,  1913,  for  consul- 
tation concerning  the  exceptions ;  and  that  a  meeting  was  held 
in  Denton  on  October  6,  1913,  at  which  time  it  was  agreed 
by  Mr.  Garey  and  both  counsel  for  appellee,  that  Mr.  Legg 
should  take  the  testimony  and  bills  of  exceptions  to  his  home 
in  Centreville  for  examination,  promising  to  return  them  on 
the  following  Wednesday ;  "that  on  said  Wednesday,  October 
8,  1913,  and  said  Legg  returned  to  Denton,  bringing  the 
papers,   and  discussed  them  with  this  deponent;   that  the 
affiant  Garey  came  to  deponent's  office  and  was  told  that, 
after  having  fully  considered  the  said  bills  of  exception, 
counsel  for  the  appellee  had  arrived  at  the  conclusion  that  the 
appellee  was  entitled,  under  the  prayers  passed  upon  by  the 
Court  in  the  trial,  to  have  the  testimony  in  the  case  incor- 
porated at  large  in  the  bills  of  exception  to  be  filed;  that 
the  affiant  Garey  disagreed  with  this  conclusion  of  counsel 
for  the  appellee,  and  said,  'Let's  put  it  up  to  the  Court  to 
decide,'  referring  to  the  judges  of  the  Circuit  Court  for  Caro- 
line County;   that  this  deponent's  associate  coimsel   then 
called  attention  to  the  fact  that  the  Court  was  sitting  at 
Denton,  and  proposed  that  the  matter  of  the  sufficiency  of 
the  said  bills  of  exceptions  be  forthwith  submitted  to  the 
Court,  which  was  done  in  the  presence  of  counsel  for  both 
the  appellant  and  the  appellee,  on  the  eighth  day  of  October, 
1913,  and  the  Court,  on  the  same  day,  decided  that  the  con- 
tention of  counsel  for  the  appellee  that  the  said  bills  of 
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exception  were  insxifficierii,  was  sound,  and  stated  to  counsel 
that  under  the  prayers  passed  upon  in  the  trial  of  the  case 
the  appellee  was  clearly  and  undeniably  entitled  to  have  all 
the  testimony  in  the  case  incorporated  in  the  bills  of  excep- 
tion to  be  filed  by  counsel  for  the  appellant. 

"That  this  deponent  believed  the  contention  between  coun- 
sel for  the  two  parties  as  to  the  sufficiency  of  the  said  bills  of 
exception,  marked  Exhibit  A  and  attached  to  the  affida\at  of 
counsel  for  the  appellant  heretofore  filed  in  the  Court  of 
Appeals  of  Maryland,  had  been  settled  beyond  question  by  the 
ruling  of  the  Circuit  Court  for  Caroline  County  on  October 
8,  1913,  and  this  deponent  heard  nothing  more  from  the 
affiant  Garey  concerning  the  same  until  a  few  days  prior  to 
the  twenty-sixth  day  of  November,  1913,  when  he  was  advised 
by  the  said  Garey  that  he,  Gurey,  had  made  an  appointment 
with  Judges  Adkins  and  Hoppee  to  hear  him  in  reference 
to  bills  of  exceptions  in  the  above  entitled  cause  on  said 
date,  and  asked  that  counsel  for  the  appellee  be  present  at 
the  hearing.  This  deponent  immediately  acquainted  his  asso- 
ciate, Legg,  of  this  request  of  Garey,  and  the  three  appeared 
before  Judoks  Adkins  and  Hopper  at  Easton,  Maryland,  on 
November  26,  1913.  After  hearing  argument  by  counsel  for 
the  appellant  on  the  sufficiency  of  the  bills  of  exception  then 
presented,  this  deponent  and  his  associate  counsel  learned 
that  they  were  identically  the  same  bills  of  exceptions  sub- 
mitted to  the  Court  in  Denton  on  October  8,  1913,  'not  a 
syllable  being  changed,'  in  the  language  of  the  affiant  Garey 
at  the  Easton  hearing.  Upon  the  conclusion  of  the  argument 
by  the  said  Garey,  and  without  hearing  counsel  for  the  appel- 
lee, Judges  Adkins  and  Hopper  affirmed  the  Court's  ruling 
of  Octol)er  8,  1913,  and  again  advised  the  counsel  for  the 
appellant  that  the  bills  of  exceptions  offered  for  the  second 
time  wore  palpably  insufficient,  and  directed  that  the  testi- 
mony in  the  case  be  incorporated  in  the  bills  of  exception. 

"That  late  in  the  month  of  January,  in  the  year  nineteen 
hundred  and  fourteen,  the  affiant  Garey  presented  to  this 
deponent  a  re-draft  of  the  said  bills  of  exception — referred  to 
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in  the  affidavit  of  said  Garey  hereinbefore  mentioned  as 
Exhibit  B — for  his  inspection,  and  requested  that  this  re- 
draft be  agreed  to  by  counsel  for  the  appellee  as  constituting 
and  being  sufficient  bills  of  exception  in  the  above  entitled 
cause;  to  which  request  of  the  said  Garey  this  deponent  at 
once  replied  that  counsel  for  the  appellee  would  make  no 
such  agreement^  but  at  the  expressed  desire  of  the  said  Garey 
this  deponent  did  communicate  by  telephone  with  his  asso- 
ciate counsel  at  Centreville  concerning  the  request  of  the 
affiant  Garey,  and  immediately  thereafter  advised  the  said 
Garey  that  his  associate  agreed  with  this  deponent  that  the 
bills  of  exceptions  must  be  made  to  conform  to  the  Court's 
direction  as  to  the  incorporation  therein  of  the  testimony, 
and  that  no  draft  of  bills  of  exceptions  not  thus  conforming 
to  the  Court's  ruling  of  October  8,  1913,  would  be  accepted 
by  counsel  for  the  appellee  as  meeting  the  requirement  of 
sufficiency;  and  within  two  or  three  days  thereafter  the  re- 
draft given  this  deponent  by  the  affiant  Garey  was  by  this 
deponent  returned  to  the  office  of  the  clerk  of  the  Circuit 
Court  for  Caroline  County,  of  which  return  of  said  paper 
the  said  Garey  was  at  once  notified  by  this  deponent/' 

The  record  shows  that  on  the  24th  of  November,  1913,  the 
appellee  filed  in  the  lower  Court  a  petition  to  dismiss  the 
appeal.  It  appears  from  the  facts  stated  that  a  disagreement 
existed  between  the  counsel  as  to  what  the  bills  of  exceptions 
should  contain ;  that  this  agreement  arose  as  early  as  October 
8,  1913 ;  that  counsel  for  appellant  was  fully  aware  of  the 
attitude  of  the  appellee's  counsel  at  that  time,  and  that  he 
had  no  reason  to  suppose  that  they  would  abandon  their 
contention  as  to  what  facts  should  be  incorporated  in  the 
record.  They  did  not  mislead  him  in  any  way.  He  under- 
stood their  position  perfectly.  And  it  also  appears  that  the 
bills  of  exceptions  were  not  handed  to  the  Court  until  about 
May  24,  1914.  It  was  said  in  Ewell  v.  Taylor,  45  Md.  573. 
that  "We  cannot  establish  the  precedent  that  an  appeal  may 
be  delayed  beyond  the  time  fixed  by  law,  and  the  appellant 
excused  because  of  an  anticipated  agreement  with  the  oppo- 
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site  counsel  in  regard  to  the  contents  of  a  transcript  of  the 
record  of  his  case.  The  rules  regulating  appeals  are  suffi- 
ciently explicit  to  indicate  what  it  should  contain.  If  it  is 
defective,  it  may  generally  be  remedied  by  a  writ  of  diminu- 
tion. Where  the  clerk  is  not  in  default,  a  very  strong  case 
must  be  made  out  by  the  appellant  to  rebut  the  presumption 
of  laches  on  his  part.  He  must  satisfy  the  Court  that  by 
proper  diligence  a  correct  record  could  not  have  been  made 
up  and  transmitted  in  time." 

Here  the  appellant  knew  from  October  8,  1913,  that  coun- 
sel for  appellee  would  not  agree  to  any  bills  of  exceptions 
which  did  not  embrace  the  whole  testimony,  and  this  knowl- 
edge presents  a  stronger  reason  for  holding  that  the  mere 
fact  of  disagreement  furnishes  no  excuse  for  failure  to  trans- 
mit the  record  within  the  time  prescribed  by  law.  We  said 
in  WUmer  v.  Baltimore,  116  Md.  338,  that  "in  the  case  of 
appeals  in  cases  at  law  it  is  the  long  settled  practice  in  this 
State,  in  the  event  of  a  disagreement  between  counsel  for  the 
trial  judge  to  determine  what  shall  constitute  the  record." 
According  to  the  affidavits  of  the  counsel  for  appellee  the 
trial  judge  did  determine  the  question  on  October  8,  1913, 
and  Mr.  Garey  states  that  the  Court  on  November  26,  1913. 
determined  that  his  first  bills  of  exception  were  insufficient. 
We  do  not  find  that  the  appellee  is  responsible  for  the  delay 
in  sending  up  the  record,  and  we  do  not  see  why  the  appel- 
lant could  not,  after  consultation  with  the  Court,  have  pre- 
pared and  transmitted  the  record  to  this  Court  within  the 
time  required,  and  the  appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 
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LEOX  BIOGINI 

vs, 

WILLIAM  A.  STEYNEIS^. 

Automobiles:  negligence;  taking  case  from  jury. 

Where  there  is  evidence  that  while  the  plaintiff  was  walking 
so  far  to  the  extreme  right  of  the  traveled  part  of  a  macadam 
road,  that  he  was  partly  on  the  sand  road  bordering  it,  and 
that  the  defendant,  traveling  in  the  same  direction,  drove  his 
automobile  so  far  to  the  right  that  it  struck  the  plaintiff,  who 
was  ignorant  of  its  approach,  and  greatly  injured  him,  the  case 
is  one  that  should  be  submitted  to  the  jury,  and  a  prayer  tak- 
ing it  from  their  consideration  is  properly  refused.  p.  374 

Such  an  undue  appropriation  of  a  highway  by  the  driver  of 
an  automobile  to  the  injury  of  one  who  is  ignorant  of  its 
approach  is  a  case  of  actionable  negligence.  p.  375 

In  an  action  of  damages  for  negligence,  where  there  is  any 
testimony  as  to  primary  negligence  on  the  part  of  a  defendant, 
it  requires  some  undisputed  as  well  as  decisive  act  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  to  authorize 
the  Court  to  declare  as  a  matter  of  law  that  there  can  be  no 
recovery.  p.  374 

Decided  December  4th,  1914. 

VOL.  124  24 

Digitized  by  VjOOQ IC 


370  BIOGINI  vs.  STEYNEN. 

Oplniou  of  the  Court  ["^24 

Appeal  from  the  Baltimore  City  Court     (Stump,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Bubks, 
Thomas,  Pattison,  Uener,  Stockbeidge  and  Constable, 
JJ. 

Edward  M.  Ham/mond  and  Charles  C,  Wallace  (with  wkan 
was  Arthur  P.  Oorman,  Jr.,  on  the  brief),  for  the  appellant 

Charles  H.  Stanley,  Jr.,  and  James  U.  Dennis,  for  the 
appellee. 

Urnek,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff,  while  walking  on  the  State  highway  between, 
Baltimore  and  Washington,  was  injured  by  collision  with  the 
side  of  the  defendant's  automobile  as  it  passed  him  from  the 
rear.  In  describing  the  accident,  the  plaintiff  testified  that 
he  was  on  the  right-hand  side  of  the  road,  which  is  about 
thirty  feet  in  width  and  macadamized  in  the  middle  portion, 
with  borders  of  sand ;  that  he  was  walking  on  the  edge  of  the 
roadway  with  one  foot  on  the  sand  and  the  other  on  the  mac- 
adam ;  that  he  heard  something  or  "felt  the  air/'  and  turn- 
ing his  head  to  the  left  he  saw  the  defendant's  automobile 
about  half  a  yard  behind  him ;  that  instantaneously,  and  with- 
out moving  from  his  position,  he  was  struck  by  the  car  and 
thrown  to  the  ground,  his  arm  being  broken  at  the  shoulder 
by  the  fall.  The  only  other  testimony  as  to  the  occurrence 
offered  by  the  plaintiff  was  that  of  Mr.  George  T.  Bush,  a 
telephone  engineer,  who  stated  that  at  the  time  of  the  acci- 
dent he  was  walking  with  his  brother  on  the  left-hand  side  of 
the  road  beyond  the  point  where  the  plaintiff  was  injured 
and  in  the  same  direction  in  which  he  had  been  moving; 
that  his  attention  was  first  attracted  to  the  automobile  by  the 
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sounding  of  its  horn,  which  gave  two  signals  almost  simul- 
taneously; that  upon  hearing  the  horn  he  looked  back  and 
the  car  was  about  fifty  feet  behind  him  and  was  about  four 
feet  from  the  right-hand  side  of  the  road  and  was  just  in  the 
ajct  of  swerving  towards  the  center;  that  the  speed  of 
the  machine  when  he  first  saw  it  was  not  more  than  ten 
miles  an  hour,  and  it  was  about  coming  to  a  stop ;  that  the 
highway  was  perfectly  smooth,  dry  and  level  at  the  place  of 
the  accident  and  ran  in  a  straight  course,  affording  an  unob- 
structed view  in  both  directions  for  a  long  distance;  that 
until  the  witness  walked  back  to  the  automobile  and  behind 
it  he  did  not  see  the  plaintiff,  who  was  lying  in  the  grass  at 
the  edge  of  the  macadam  on  the  right-hand  side  of  the  road 
about  twenty  feet  in  the  rear ;  that  the  car  was  then  standing 
in  the  center  of  the  road,  and  the  mudguard  over  the  right 
front  wheel  was  bent;  that  the  witness  and  the  defendant 
assisted  the  plaintiff  to  his  feet  and  asked  him  whether  he 
was  injured,  but  he  appeared  to  be  dazed  and  gave  no  coher- 
ent answer;  that  he  did  not  see  the  plaintiff  imtil  after  he 
had  been  struck;  that  when  the  witness  saw  the  machine  it 
was  thoroughly  under  control  and  came  to  a  stop  "just  a  min- 
ute" afterwards ;  and  that  the  plaintiff  left  the  scene  of  the 
accident  in  the  defendant's  car. 

As  opposed  to  this  evidence,  there  was  testimony  by  the 
defendant  to  the  effect  that  while  he  was  driving  with  his 
wife  and  two  other  ladies  in  his  automobile  on  the  occasion 
mentioned  he  noticed  a  man  about  a  block  and  a  half  ahead 
walking  along  the  right-hand  side  of  the  road,  and  about 
thirty  feet  further  on  there  were  two  other  men  on  the  left- 
hand  side  of  the  road,  all  moving  in  the  same  direction  as 
the  machine;  that  he  gave  a  warning  with  his  horn  when 
he  was  about  three  hundred  feet  behind  the  plaintiff,  and 
one  of  the  men  on  the  other  side  of  the  road  further  ahead 
looked  back,  though  they  kept  on  walking,  but  the  plaintiff 
did  not  give  any  indication  of  having  heard  the  signal ;  that 
the  plaintiff  was  going  along  vrith  his  head  down  as  though 
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he  was  walking  in  his  sleep,  and  when  the  horn  was  sotmded 
he  kept  right  on  and  did  not  look  around ;  that  he  was  walk- 
ing on  the  edge  of  the  macadam  and  occupied  two  feet,  more 
or  less,  while  the  two  men  on  the  left  were  using  four  or 
live  feet  of  the  traveled  roadway ;  that  his  automobile  was  in 
the  center  of  the  road,  and  he  did  not  change  its  course 
because  it  had  to  pass  between  the  pedestrians  on  the  two 
sides ;  that  as  he  approached  them  he  disengaged  the  clutch 
and  let  the  machine  drift,  and  it  was  then  moving  at  the 
rate  of  eight  or  ten  miles  an  hour;  that  when  he  noticed 
that  the  plaintiff  did  not  hear  the  horn,  he  kept  on  sounding 
it  continually;  that  he  probably  blew  it  half  a  dozen  times, 
and  as  the  car  got  abreast  of  the  plaintiff  he  turned,  appar- 
ently hearing  and  being  startled  by  the  horn,  and  jumped 
from  the  position  he  was  in,  a  distance  of  two  or  three  feet, 
against  the  mudguard ;  that  the  front  of  the  machine  did  not 
strike  him,  but  the  mudguard  simply  reeled  him  around 
and  he  fell  to  the  ground  on  his  arm,  which  was  thus  broken ; 
that  the  car  was  stopped  five  or  six  feet  beyond  tibe  place 
where  the  plaintiff  fell,  and  the  defendant  and  one  of  the 
ladies  got  out  and  went  back  to  the  plaintiff,  who  was  stand- 
ing up  brushing  off  his  coat  and  looking  for  his  hat,  which 
they  finally  found  on  the  running  board;  that  none  of  the 
party  saw  the  plaintiff  lying  down;  and  that  he  got  in  the 
automobile,  with  the  defendant's  help,  a  few  minutes  after  it 
had  been  stopped. 

The  testimony  of  the  defendant  is  supported  by  that  of 
the  other  occupants  of  the  car.  All  of  these  witnesses  stated 
that  the  plaintiff  said  he  became  bewildered  when  he  heard 
the  horn,  and  got  in  the  way  of  the  automobile,  and  the  acci- 
dent was  due  to  his  own  fault.  There  were  depositions  to 
the  same  general  effect  from  two  physicians  who  attended  the 
plaintiff  at  the  defendant's  instance.  Upon  this  subject  tie 
plaintiff  testified  that  he  did  not  describe  to*  the  physicians 
how  the  accident  happened,  and  that  he  said  to  the  occupants 
of  the  automobile,  after  he  was  injured,  that  he  was  sorry 
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his  ann  was  broken,  but  he  was  not  in  a  condition  to  say 
much  and  he  could  not  remember  whether  or  not  he  made  any 
further  statement 

The  appeal  in  the  case  has  been  taken  from  a  judgment 
for  the  plaintiff  entered  on  the  verdict  of  a  jury.  There  are 
several  exceptions  in  the  record,  but  the  only  one  pressed  by 
the  appellant  refers  to  the  refusal  of  the  Court  below  to 
instruct  the  jury,  first,  that  under  the  pleadings  and  evi- 
dence no  negligence  on  the  part  of  the  defendant  had  been 
^hown,  and  the  verdict  should,  therefore,  be  in  his  favor; 
and,  secondly,  that  by  the  uncontradicted  evidence  the  plain- 
tiff was  guilty  of  negligence  directly  contributing  to  the  in- 
jury for  which  he  sues  and  that  he  is  consequently  not  entitled 
to  recover. 

In  order  to  accept  the  theory  of  the  instructions  thus  pro- 
posed we  should  have  to  eliminate  from  the  record  the  evi- 
dence offered  by  the  plaintiff  as  to  the  circumstances  of  the 
accident.  The  testimony  of  the  defendant  and  his  witnesses 
presents  a  case  in  which  he  appears  to  have  exercised  due 
care  to  avoid  a  collision  vnth  the  plaintiff,  and  ,the  injury  to 
the  latter  is  shown  to  have  resulted  from  a  movement  by  him 
which  could  not  reasonably  have  been  anticipated.  If  the 
defendant's  version  of  the  accident  is  correcct,  he  was  operat- 
ing his  automobile,  at  a  moderate  vspeed  and  with  due  warn- 
ings, along  the  center  of  the  road,  and  the  car  was  passing 
the  plaintiff  safely  at  a  distance  of  three  feet  to  his  left 
when,  in  a  state  of  bewilderment,  he  jumped  sidewise  against 
the  mudguard  across  the  intervening  space.  Upon  such  facts 
it  would  be  quite  difficult  to  impute  to  the  defendant  any 
actionable  negligence.  But  the  testimony  of  the  plaintiff 
and  of  his  witness,  Mr.  Bush,  tends  to  prove  that  the  acci- 
dent occurred  under  materially  different  conditions.  Ac- 
cording to  the  plaintiff's  narrative,  he  was  struck  by  the  ma- 
chine while  he  was  walking  on  the  extreme  edge  of  the  trav- 
eled way,  from  which  course  he  had  not  deviated,  and  he 
had  no  notice  of  the  approach  of  the  car  until  the  instant  of 
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tho  collision.  This  is  in  harmony  with  Mr.  Bush's  deposi- 
tion, that  when  he  first  heard  the  horn  sounded  he  looked 
back,  and  the  automobile  was  swerving  towards  the  center 
of  the  road  from  the  right  and  the  plaintiff  was  then  out 
of  sight  in  the  rear  where  he  was  found  lying  in  the  grass 
at  the  edge  of  the  macadam.  The  plaintiff's  evidence  is  thus 
clearly  in  conflict  with  that  adduced  by  the  defendant,  upon 
the  vital  issue  in  the  case,  and  has  a  direct  tendency  to 
support  the  theory  set  forth  in  the  declaration  that  the  de- 
fendant negligently  drove  his  automobile  on  the  highway  in 
such  a  manner  as  to  strike  and  injure  the  plaintiff  in  pass- 
ing him  from  the  rear,  without  having  given  him  due  warn- 
ing of  its  approach,  although  he  was  on  the  margin  of  the 
road  and  its  width  was  sufficient  to  allow  of  the  movement  of 
the  car  without  risk  of  injury  to  his  person. 

In  this  state  of  the  proof  the  case  could  not  properly  have 
been  withdrawn  from  the  jury.  It  was  their  province  to 
weigh  the  conflicting  evidence  and  ascertain  the  facts.  There 
was  certainly  no  such  failure  of  testimony  as  to  primary  neg- 
ligence on  the  part  of  the  defendant,  and  no  such  undis- 
puted, as  well  as  decisive,  act  of  contributory  negligence  on 
the  part  of  the  plaintiff,  as  would  authorize  the  Court  to 
declare  as  a  matter  of  law  that  there  could  be  no  recovery. 

If  the  admissions  of  fault  attributed  to  the  plaintiff  were 
to  be  treated  as  not  denied  in  his  testimony  they  could  never- 
theless not  be  held  to  be  conclusive  upon  the  question  as  to 
the  submission  of  his  case  to  the  jury  in  view  of  his  sworn 
and  positive  statement  as  to  the  facts  in  issua  Thompson  on 
Xegligence,  sec.  7738;  Camden  cP  .1.  R.  /?.  Co.  v.  Willmm, 
f:i  N.  J.  L.  646. 

The  appellant  has  cited  the  case  of  Seanian  v.  MoU,  110 
X.  Y.  Supp.  1040,  as  holding  that  evidence  which  is  said  to 
be  closely  analogous  to  that  contained  in  this  record  was 
not  legally  sufficient  to  entitle  the  plaintiff  to  a  verdict. 
From  our  reading  of  the  opinion  in  that  case,  we  are  unable 
to  agree  with  the  view  that  it  bears  a  marked  resemblance 
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^n  the  one  now  being  decided.  The  pedestrian  who  was 
injured  in  that  instance  had  left  the  curb  and  was  croftsing 
the  roadway  on  the  north  side  of  Columbus  Circle  near  59th 
street,  in  the  City  of  New  York,  and  after  proceeding  about 
^en  feet  he  was  struck  by  an  automobile.  The  case  was  held 
to  be  legally  incomplete  because  the  testimony  did  not  tend 
to  prove  that  the  chauffeur  was  inattentive  or  that  he  drove 
improperly,  or  that  he  had  reason  to  believe  that  if  he  pro- 
ceeded, the  plaintiff  would  continue  on  his  way  so  as  to 
oome  in  contact  ^dth  the  car.  Such  considerations  do  not 
apply  to  the  case  now  before  us  in  so  far  as  it  is  presented 
on  the  plaintiff's  proof.  The  injury  here,  as  thus  shown,  was 
not  suffered  by  a  pedestrian  who  was  crossing  a  public  thor- 
oughfare, but  by  one  who  was  on  the  edge  of  the  road  where 
it  was  not  likely  that  he  would  be  in  the  way  of  those  using 
other  means  of  travel.  The  n^ligence  charged  here  consisted 
in  driving  an  automobile  so  close  to  a  person  thus  situated, 
while  passing  him  from  the  rear,  as  to  bring  the  side  of  the 
car  in  collision  with  him  as  he  was  pursuing  his  course  in 
obvious  ignorance  of  its  approach.  There  can  be  no  doubt 
that  such  an  undue  appropriation  of  a  highway  to  the  in- 
jury of  one  who,  like  the  plaintiff,  was  lawfully  entitled  to, 
and  was  merely  availing  himself  of,  its  reasonable  use,  would 
amount  to  actionable  negligence.  This  is  the  theory  of  the 
declaration  filed  in  the  case,  and  as  there  was  swmic  testimony 
in  its  support,  we  must  hold  that  the  trial  Court  ruled  cor- 
rectly in  refusing  to  direct  a  verdict  for  the  defendant. 

The  other  exceptions,  while  not  ar<^ne(l  by  the  appollan*^. 
have  been  given  due  consideration,  but  we  find  no  reversible 
error  in  any  of  the  rulings. 

Judgment  affirmed,  with  costs. 
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STATE  OF  MARYLAND 

V8, 

JAMES  JENKINS. 

"Jim  Crow"  laws :  Chapter  248,  Ads  of  1908 ;  constitutional  as 
to  intrastate  passengers.    Statutes:  interpretation;  legis- 
lative intent;  presiimptions  as  to  "knowledge  of  de- 
cisions of  courts.     Indictments:  exceptions; 
when  not  he  negatived. 

Chapter  248  of  the  Acts  of  1908,  regulating  the  transporta- 
tion of  white  and  colored  passengers  on  railraods,  is  to  be  con- 
strued as  applying  only  to  local,  and  not  to  inter-state,  passen- 
gers, and  is  not  in  conflict  with  the  Federal  Constitution,  p.  381 

In  construing  the  language  and  meaning  of  a  statute,  it  is 
not  to  he  supposed  that  the  Legislature  intended  it  to  apply  to 
cases  to  which  the  Court  of  Appeals  had  recently  declared  such 
statutes  could  not  constitutionally  apply.  p  380 

A  statute,  not  intended  to  include  cases,  application  to  which 
would  not  be  constitutional,  will  not  be  declared  invalid,  merely 
because  its  terms  are  sufficiently  broad  to  include  such  cases. 

p.  381 

In  general,  in  an  indictment  for  an  offense  created  by  stat- 
ute, it  is  sufficient  to  describe  the  offense  in  the  words  of  the 
statute.  p.  382 

Where  a  statute  contains  an  exception  so  incorporated  in  its 
enapting  clause  that  the  one  can  not  be  read  without  the  other, 
an  indictment  under  the  statute,  to  be  valid,  must  negative  the 
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exception.  But  where,  after  general  words  of  prohibition,  an 
exception  is  created  in  a  subsequent  clause  or  section,  before 
such  an  exception  can  be  successfully  availed  of  as  a  matter  of 
defense  to  an  indictment,  it  must  be  interposed  by  the  accused. 

p.  381 

An  exception  that  is  not  contained  in  a  statute  itself,  but  is 
made  only  by  reason  of  a  provision  in  the  Constitution,  need 
not  be  negatived  in  an  indictment  under  the  statute.  p.  383 

An  indictment  for  violating  Chapter  248  of  the  Acts  of  1908, 
Tvhich  regulates  the  transportation  of  white  and  colored  pas- 
sengers, and  whose  terms  are  broad  enough  to  affect  inter-state 
passengers,  as  well  as  local  passengers,  is  not  demurrable,  merely 
because  it  does  not  contain  an  averment  that  the  traverser  was 
not  an  inter-state  passenger.  pp.  378,  383 

Decided  December  Jfth,  1911^. 

Appeal  from  the  Criminal  Court  of  Baltimore  City. 
(Elliott,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Birke, 
Thomas,  Pattisox,  IJrner,  Stockbridoe  and  Coxstable, 
JJ. 

Ilorton  8.  Smith  and  Lindsay  (\  Spencer,  Assistant  State's 
Attorneys  for  Baltimore  City  (with  whom  was  Edgar  Allan 
Poe,  Attorney  General,  and  Wnu  F.  Broening,  State's  Attor- 
ney for  Baltimore  City,  on  the  brief),  for  the  appellant. 

W.  Ashhie  Hawkins  (with  whom  was  Oeorge  W.  F,  McMe- 
chen  on  the  brief),  for  the  appellee. 
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Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  appellee  was  indicted  for  refusing  to  occupy  the  seat 
in  a  car  on  the  Washington,  Baltimore  and  Annapolis  Elec- 
tric Railway  Company  to  which  he  had  been  assigned  by  a 
conductor  in  charge  of  the  car.  He  demurred  to  the  indict- 
ment **^for  the  reason  that  the  Act  of  Assembly  therein  set 
forth  is  unconstitutional  and  void,  in  that  it  denies  to  him 
the  equal  protection  of  the  law,  is  contrary  to  the  Constitu- 
tions of  the  State  of  Maryland,  and  of  the  United  States  of 
America,  and  for  other  errors  appearing  in  the  record."  The 
demurrer  was  sustained  by  the  lower  Court,  and  this  appeal 
was  taken  by  the  State.  The  traverser  was  indicted  under 
Chapter  248  of  the  Acts  of  1908,  page  88  (now  codified  in 
3rd  Vol.  of  Code  in  Article  27,  sections  398-403,  inclusive). 
Section  1  of  that  Act  provides  that, 

"Conductors  or  managers  of  all  railway  companies 
and  corporations,  and  all  persons  running  or  operating 
cars,  or  coaches  by  electricity,  running  twenty  miles 
beyond  the  limits  of  any  incorporated  cily  or  town  of 
the  State  for  the  transportation  of  passengers,  are  here- 
by authorized  and  required  to  designate  separate  seats 
for  white  and  colored  passengers,  without  any  differ- 
ence in  the  quality  of  or  convenience  or  accommodation 
of  the  seats  in  such  cars  or  coaches.  The  ordinary  seat 
for  two  persons  shall  be  deemed  a  separate  seat  within 
the  meaning  of  the  Act." 

Section  2  prohibits  discrimination  in  the  quality  of  or  con- 
venience or  accommodation  in  the  seats,  etc.  Section  3  re- 
quires conductors  or  managers  of  railways  to  assign  to  each 
white  or  colored  person  his  or  her  respective  seat  in  the  car, 
and  provides  that  if  a  passenger  refuses  to  occupy  the  seat  to 
which  he  or  she  may  be  assigned,  the  conductor  or  manager 
can  refuse  to  carrj^  such  passenger  and  may  put  him  off  the 
car,  etc.,  and  then  contains  the  following  provision: 

"and  the  passenger  so  refusing  to  occupy  the  designated 
seat  to  which  he  or  she  may  be  assigned  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  indictment 
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and  conviction  thereof,  shall  be  fined  not  more  than 
fifty  dollars,  or  be  confined  in  jail  not  more  than 
thirty  days,  or  both,  in  the  discretion  of  the  court, 
for  each  offense." 

Section  4  imposes  a  penalty  on  the  conductor  or  manager 
who  upon  request  refuses  to  perform  the  duties  imposed  upon 
him  by  the  Act.  Section  5  authorizes  the  conductor  or  man- 
ager in  charge  of  the  car  to  assign  passengers  of  the  same 
color  to  vacant  seats,  when  the  seats  are  all  occupied  but  not 
filled,  and  with  the  permission  and  consent  of  the  occupant 
to  assign  a  passenger  of  the  other  color  to  an  unoccupied  seat. 
Section  6  exempts  persons  employed  as  nurses  or  valets,  when 
accompanying  those  needing  attention. 

The  indictment  contains  only  one  coimt  and  follows  the 
language  of  the  statute— describing  the  traverser  as  a  colored 
person  and  a  passenger  on  the  car. 

This  Act  is  very  similar  in  most  of  the  provisions,  to  Chap- 
ter 109  of  the  Acts  of  1904,  excepting  the  latter  applied  to 
companies,  corporations  and  persons  running  or  operating 
cars  or  coaches  by  steam.  In  Hart  v.  Siate,  100  Md.  595,  we 
held  that  the  Act  of  1904  could  not  under  the  Constitution  of 
the  United  States  be  made  applicable  to  interstate  passengers, 
and  must  be  construed  as  not  applying  to  them,  but  we  said : 
"As  that  question  was  also  argued,  it  is  proper  to  add  that 
we  see  no  difiiculty  in  sustaining  the  law,  in  so  far  as  it 
applies  to  intra-state  passengers."  In  that  case  the  indict- 
ment alleged  that  the  appellant  being  of  the  colored  race,  was 
a  passenger  on  a  train  of  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company  operating  cars  and  coaches 
by  steam  upon  its  railroad  in  the  State  of  Maryland  on  a 
ticket — "which  he  had  purchased  in  the  City  of  New  York 
for  a  continuous  transportation  therefrom  by  and  over  said 
railroad  through  the  State  of  Pennsylvania  and  Delaware 
and  said  State  of  Maryland  to  the  City  of  Washington."  It 
might  therefore  be  suggested,  although  it  was  not  at  the  argu- 
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ment  of  this  case,  that  the  validity  of  the  statute  as  to  intra- 
state passengers  was  not  involved  in  the  Hart  case,  and  hence 
that  decision  is  not  binding  on  this  Court  But  the  Act  of 
1904  was  attacked  as  an  'inseparable  statute/'  and  it  was 
strenuously  contended  that  it  must  fall  in  its  entirety,  and 
could  not  be  held  valid  as  to  intra-state  passengers.  In  our 
investigation  into  the  validity,  vel  non,  of  the  statute,  as 
applying  to  interstate  passengers,  it  was  necessary  to  examine 
and  carefully  consider  the  authorities — especially  the  deci- 
sions of  the  Supreme  Court  of  the  United  States — in  refer- 
ence to  the  powers  of  the  States  to  pass  statutes  which  it  had 
been  contended  in  those  cases  infringed  upon  the  commerce 
clause,  or,  in  some  instances,  other  provisions  of  the  Federal 
Constitution.  As  that  investigation  left  us  in  no  doubt  on 
the  subject,  and  as  we  felt  called  upon  to  determine 
whether  the  statute  in  its  entirety  must  be  stricken  down 
or,  inasmuch  as  we  determined  that  the  State  had  no 
power  to  make  such  a  law  applicable  to  interstate  pas- 
sengers, whether  it  should  be  construed  to  be  limited 
to  that  class  concerning  whidi  the  State  could  validly 
legislate  and  hence  presumably  the  Legislature  so  intended, 
we  passed  on  the  question.  We  do  not  deem  it  necessary  to 
fortify  the  conclusion  then  reached  by  us  by  citing  additional 
authorities,  but  are  content  to  rest  our  decision  on  those  then 
referred  to.  As  the  personnel  of  the  Court  has  greatly 
changed  since  the  Hart  case,  it  may  not  be  out  of  place  to 
add  that  all  of  the  judges  who  sat  in  this  case  concur  in  the 
conclusions  then  reached,  both  as  to  interstate  and  intrastate 
passengers,  and  are  of  the  opinion  that  the  statute  now  under 
consideration  must  be  similarly  construed.  The  main  dis- 
tinction between  the  two  statutes,  suggested  at  the  aigmnent. 
was  that  the  exemption  from  the  effect  of  the  Act  of  1904 
embraced  classes,  not  in  the  Adt  of  1908,  which  indicated  the 
intention  of  the  T^egislature  to  limit  the  former  Act  to  intra- 
state passengei^s.  It  is  true  that  we  said :  "It  may  be  ques- 
tionable whether  our  statute  does  not  contemplate  confining 
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the  law  to  local  business,  as  in  section  7  it  exempts  parlor  and 
sleeping  cars  and  ^through  express  trains  that  do  no  local 
business/  "  but  we  did  not  base  our  conclusion  on  that  alone, 
and  as  the  decision  in  that  case  was  rendered  in  1905,  it 
would  be  unjust  to  the  L^slature  to  suppose  that  it  intended 
the  Act  of  1908  to  apply  to  those  whom  this  Court  had  so 
recently  held  it  could  not  apply  to.  We  can  have  no  hesita- 
tion therefore  in  holding  that  the  Act  of  1908  must  be  con- 
strued to  apply  only  to  intrastate  passengers,  and  not  to  inter- 
state passengers,  and  hence  is  not  in  conflict  with  the  Feleral 
Constitution. 

The  ruling  of  the  lower  Court  cannot  therefore  be  sus- 
tained on  the  ground  that  the  statute  is  invalid  because  its 
terms  are  sufficiently  broad  to  include  interstate  passengers, 
and  the  main  reason  relied  on  by  the  appellee  why  the  judg- 
ment should  be  affirmed  was  that  the  indictment  does  not 
state  or  show  whether  the  traverser  was  an  interstate  or  intra- 
state passenger,  and  does  not  negative  the  constitutional  excep- 
tion, if  the  statute  be  construed  as  exempting  interstate  pas- 
sengers by  reason  of  the  Federal  Constitution.  The  general 
rule,  which  has  frequently  since  been  repeated,  was  thus 
stated  by  Judge  Briscoe  in  Steams  v.  State,  81  Md.  341, 
"where  a  statute  contains  an  exception  so  incorporated  in  its 
enacting  clause  that  the  one  cannot  be  read  without  the  other, 
the  indictment  or  information  must  negative  the  exception. 
But  where,  after  general  words  of  prohibition,  an  exception 
is  created  in  a  subsequent  clause  or  section,  it  must  be  inter- 
posed by  the  accused  as  matter  of  defense."  Kiefer  v.  State, 
87  Md.  502,  is  an  illustration  of  the  former,  and  Ruggles  v. 
State,  120  Md.  553,  of  the  latter.  But  there  are  a  number  of 
cases  in  this  State  which  seem  to  us  to  be  directly  on  the 
point  in  question.  In  Dickhaut  v.  State,  85  Md.  451,  the 
traverser  was  indicted  for  having  in  his  possession  ninety-six 
rabbits,  the  prosecution  being  under  the  Act  of  1894,  Ch. 
404.  which  provided  that  "No  person  shall  shoot  or  in  any 
manner  catch,  kill  or  have  in  possession  *  ^  *  any  rabbit 
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between  the  24:th  December  and  the  1st  of  November  next 
ensuing."  The  defendant  demurred  to  the  indictment  and 
his  demurrer  having  been  overruled,  he  filed  a  motion  to 
quash  it  on  the  ground,  ''first,  that  the  statute  is  intended  to 
apply  only  to  persons  who  shall  shoot  or  in  any  manner  catch 
or  kill  any  rabbit  in  the  State  of  Maryland  or  have  in  posses- 
sion any  rabbit,  so  killed,  &c.,  in  this  State  within  the  pro- 
hibited time,  and,  second,  that  the  indictment  is  defective 
because  it  does  not  so  describe  the  defendant  as  to  bring  him 
within  the  class  of  persons  to  which  the  statute  applies." 
This  Court  held  that  that  statute  did  not  apply  to  game  killed 
in  another  State,  but  in  possession  in  this  State,  but  the  Court 
said:  "It  was  contended  that  the  indictment  is  defective 
because  it  did  not  sufficiently  describe  the  defendant  and 
failed  to  allege  that  he  had  in  his  possession  game  shot,  &c, 
in  this  State  during  the  closed  season.  It  is  well  settled  as  a 
general  rule  that  in  an  indictment  for  an  offense  created  by 
statute  it  is  sufficient  to  describe  the  oifense  in  the  words  of 
the  statute.  Parkinson  v.  State,  14  Md.  184;  Cearfoss  v. 
State,  42  Md.  403;  Mincher  v.  State,  66  Md.  227.  The 
pleader  has  followed  this  rule  in  this  case,  and  hence  the 
objection  is  not  a  valid  one.  There  was  also  a  motion  to 
quash  the  indictment  upon  the  same  groimd,  and  this  was 
also  properly  overruled." 

In  Wright  v.  State,  88  Md.  436,  the  traverser  was  indicted 
for  violating  the  law  prohibiting  the  sale  of  oleomargarine. 
The  indictment  was  demurre<l  to,  but  the  demurrer  was 
overruled.  It  was  contended  that  if  the  statute  in  question 
could  bo  maintained,  as  applied  to  a  sale  in  Maryland  by  a 
citizen  of  Maryland,  yet  the  indictment  was  bad  because  the 
decision  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  1,  had 
imported  into  the  statute  an  exception  in  favor  of  non-resi- 
dents of  Maryland,  and  the  indictment  did  not  n^ative  the 
exception.  Judge  Pkarce,  in  speaking  for  the  Court,  said: 
*Vhere  an  exception  is  so  incorporated  with  the  enacting 
clause  of  a   statute,   that  one  cannot  be  read  without  the 
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Other,  it  is  well  understood  that  the  rule  of  pleading  requires 
the  indictment  to  negative  such  exception;  but  whether  this 
rule  could  be  invoked  in  any  case  where  the  exception  does 
not  actually  appear  as  part  of  the  text  of  the  statute,  and 
where  the  exception  is  the  result  of  judicial  construction,  may 
well  be  doubted."  The  Court  then  went  on  to  say  that  waiv- 
ing the  doubt  the  indictment  did  allege  what  was  equivalent 
to  an  averment  that  the  traverser  was  a  citizen  of  Maryland, 
and  hence  did  not  decide  the  question  there  raised.  But  later, 
on  page  445,  the  Court  did  pass  on  a  question  practically 
identical  with  the  one  now  before  us.  It  was  argued  that 
the  Maryland  Act  was  unconstitutional  under  the  decision  in 
Schollenbergers  case,  as  to  all  of  the  world  except  citizens  of 
Maryland,  because  in  violation  of  the  interstate  commerce 
rule,  and  if  we  held  the  Act  valid  as  to  citizens  of  Maryland, 
though  invalid  as  to  the  rest  of  the  world,  we  would  give  to 
flie  statute  a  positive  operation  beyond  the  legislative  intent 
and  beyond  what  any  one  could  say  it  would  have  enacted. 
The  Court  then  set  out  a  special  verdict  found  in  the  Schollen- 
herger  case,  and  after  referring  to  the  decision  said :  *'Tn  that 
case,  a  Federal  question,  arising  under  the  commerce  clause  of 
the  Federal  Constitution,  was  directly  presented  to  the  Court, 
but  such  is  not  the  case  here.  Here  the  question  is  presented 
upon  demurrer  to  the  indictment,  and  upon  the  face  of  the 
indictment  no  Federal  question  is  presented.  ^  *  *  Whatever 
may  be  the  law  upon  the  facts  before  the  Court  in  Schollerir 
herger' s  case,  there  can  be  no  question  that  upon  this  demurrer 
the  indictment  must  be  sustained,  since  even  in  Schollen- 
herger  s  case  the  Act  in  question  was  held  invalid  only  to 
the  extent  that  it  prohibits  the  introduction  of  oleomargarine 
from  another  State,  and  its  sale  in  the  original  package  as 
described  in  the  special  verdict."  See  also  Fox  v.  State,  89 
Md.  381,  388,  and  Rasch  v.  State,  89  Md.  755,  760.  Those 
cases  not  only  furnish  authority  to  justify  the  construction  of 
a  statute  which  is  general  in  its  terms  so  as  to  exclude  from 
its  operation  those  who  could  not  under  the  Federal  Con- 
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stitiition  be  liable^  but  to  hold  it  to  be  valid  aa  against  those 
the  State  can  affect,  but  they  in  eflFect  held  that  an  indict- 
ment is  not  invalid  because  it  does  not  n^ative  an  exception 
to  the  statute  which  is  made  by  reason  of  a  provision  in  the 
Federal  Constitution.*  If  this  traverser  was  an  interstate 
passenger  he  could  have  so  set  up  in  a  special  plea.  As  this 
Court  had  decided  in  the  HaH  case  that  the  Act  of  1904  was 
not  applicable  to  interstate  passengers,  presumably  the  State's 
Attorney  was  proceeding  on  the  theory  that  the  traverser  was 
an  intrastate  passenger,  and  it  is  not  likely  that  injustice 
will  be  done  by  indicting  any  known  to  be  interstate  passen- 
gers, but,  however  that  may  be,  the  law  in  this  State  is  well 
settled  as  to  when  exceptions  in  a  statute  must  be  negatived 
in  an  indictment,  and  it  is  clear  that  one  which  is  not  con- 
tained in  the  statute  at  all,  but  is  made  by  reason  of  a  con- 
stitutional provision  need  not  be  n^atived. 

Xo  other  objection  to  the  indictment  was  pointed  out,  and 
it  follows  from  what  we  have  said  that  the  judgment  must  be 
reversed  and  the  case  remanded  in  order  that  the  traverser 
may  l>e  tried  upon  the  indictment  against  him. 

Judgmeni  reversed  and  the  case  renumded 
the  appellee  to  pay  the  costs. 
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WILLIAM  H.  HILLER 

vs. 

STATE  OF  MARYLAND. 

Sunday  laws:  Baltimore  City;  baseball.    Police  power.    Stat- 
utes: constitutionality;  duty  of  courts. 

Courts  will  not  declare  an  Act  or  ordinance  unconstitutional, 
merely  because  it  may  seem  unwise  or  inexpedient,  nor  will  they 
strike  it  down  merely  because  it  operates  Harshly  upon  the  per- 
sons whom  it  affects.  p.  389 

An  Act  of  the  Legislature  can  not  be  declared  void  upon  con- 
stitutional grounds,  unless  it  plainly  contravenes  some  provi- 
sion of  the  Constitution.  p.  389 

The  Ordinance  of  1827  of  the  Mayor,  etc.,  of  Baltimore  City, 
prohibiting  the  playing  of  games  on  Sunday,  and  retained  in 
force  by  sub-section  3  of  section  906  of  the  City  Charter,  is 
broad  and  comprehensive  enough  to  prohibit  the  playing  of 
baseball  on  that  day,  even  though  it  be  played  in  a  secluded 
part  of  a  large,  natural  park,  out  of  the  sight  of  houses  or 
dwellings,  without  any  reward  for  playing,  or  charge  for  admis- 
sion, but  merely  as  a  recreation  and  in  a  quiet  and  peaceful 
manner,  without  noise  or  conduct  disturbing  the  public  peace. 

p.  389 

The  passage  of  such  an  ordinance  is  within  the  proper  exer- 
cise of  the  police  power  that  is  vested  in  the  State  and  in  Balti- 
more City.  p.  394 

VOL.  124  25 


Digitized  by 


Google 


386  HILLER  vs.  STATE. 

Syllabus.  [124 

Such  an  ordinance  is  not  obnoxious  either  to  Article  36  of 
the  Declaration  of  Rights,  guaranteeing  religious  freedom,  or 
to  the  14th  Amendment  of  the  Constitution  of  the  United  States, 
protecting  civil  rights.  p.  389 

Decided  December  J^th,  1914. 

Appeal  from  the  Criminal  Court  of  Baltimore  City. 
(Heuisler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Bubke, 
Thomas,  Pattison,  Ubneb,  Stookbeidgb  and  Constable, 
JJ. 

Wm,  C,  Coleman  (with  whom  was  Eugene  O'Dunne,  WUr 
son  J.  Carroll  and  John  E.  Semmes,  Jr.,  on  the  brief),  for 
the  appellant 

Rolcmd  R.  Marchani,  Deputy  State's  Attorney  of  Balti- 
more City  (with  whom  were  Edgar  Allan  Poe,  Attomey-Oenr 
erdl  of  the  State  of  Maryland;  Wm.  F.  Broening,  State's  At- 
tomey  of  Baltimore  City;  Harry  W.  Nice,  Assistant  State's 
Attorney  of  Baltimore  City,  on  the  brief),  for  the  appellee, 
the  State  of  Maryland. 

BuBKE,  J.,  delivered  the  opinion  of  the  Court 
In  the  year  1827,  the  Mayor  and  City  Council  of  Balti- 
more  passed   the   following  ordinance    (No.    17,   approved 
March  2,  1827)  : 

"Any  person  who  shall  fish,  hunt,  pitch  quoits,  or 
money,  fly  a  kite,  play  bandy  or  ball,  or  any  other 

^  i 


Digitized  by 


Google 


HILLER  vs.  STATE.  387 

M.d,l  Opiniou  of  the  Court 

game  or  sport  upon  the  Sabbath  Day  within  the  lim- 
its of  the  City,  shall  for  each  offense  pay  a  fine  of  one 
dollar ;  and  any  ordinary  or  public  garden  keeper  who 
shall  suffer  or  allow  in  or  upon  his  premises  any  kind 
of  game  or  sport  on  the  Sabbath  Day  shall  for  every 
individual  so  permitted  to  offend  pay  ten  dollars," 

The  ordinance  has  ever  since  remained  in  force  and  effect. 
By  the  Act  of  1898,  Chapter  123,  known  as  the  City  Charter, 
it  was  provided  by  section  906,  sub-section  3,  as  follows : 
"And  be  it  further  enacted,  That  all  laws  now  in 
force  relating  or  applicable  to  the  Mayor  and  City 
Council  of  Baltimore  or  the  City  of  Baltimore,  and 
not  included  in  this  Act,  and  not  inconsistent  with 
said  Act,  and  all  ordinances  of  the  Mayor  and  City 
Council  of  Baltimore  now  in  force  and  not  inconsistent 
with  this  Act,  shall  be  and  they  are  hereby  continued 
until  changed  or  repealed,  respectively,  by  the  General 
Assembly  of  Maryland  or  the  Mayor  and  City  Council 
of  Baltimore." 

By  express  legislative  provision  of  the  Act,  this  ordi- 
nance was  continued  in  force  until  changed  or  repealed. 
The  appellant  was  indicted,  tried,  convicted  and  sentenced 
in  the  Criminal  Court  of  Baltimore  for  a  violation  of  the 
ordinance,  and  from  the  judgment  entered  against  him  he 
has  prosecuted  this  appeal.  The  indictment  contained  four 
counts,  each  of  which  in  varying  forms  of  expression  charged 
him  with  playing  baseball  on  Sunday,  June  14,  1914,  in 
the  City  of  Baltimore.  He  demurred  to  the  indictment  and 
lo  each  count  thereof.  The  demurrer  was  overruled.  There- 
upon the  appellant  filed  the  following  special  plea: 

"That  to  the  north  of  the  City  of  Baltimore,  but 
within  the  limits  thereof,  is  a  large,  natural  park 
known  as  Druid  Hill  Park,  consisting  of  about  one 
hundred  acres  or  more;  that  in  the  seclusion  of  the 
natural  forest  of  said  park,  out  of  sight  of  all  dwelling 
houses  in  said  city,  and  remote  from  the  drives  and 
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walks  in  said  park,  this  defendant  on  the  afternoon 
of  said  June  14,  1914,  the  said  day  being  Sunday,  did 
participate  with  divers  other  persons  in  a  certain  form 
of  outdoor  exercise  and  recreation  in  the  American 
game  of  ball  commonly  called  'basehalV;  that  the  same 
was  played  purely  voluntarily  by  all  the  persons  par- 
ticipating therein,  without  reward  and  not  for  hire, 
without  any  charge  or  admission  thereto  being 
charged,  exacted  or  accepted,  nor  was  there  any  gra- 
tuity offered,  given  or  accepted  by  anyone  in  connec- 
tion therewith,  directly  or  indirectly;  that  same  recre- 
ation exercise  and  game  was  indulged  in  by  this  defend- 
ant in  a  quiet,  peaceable  manner,  without  noise  or  con- 
duct in  the  disturbance  of  the  public  peace,  all  of  which 
the  defendant  stands  ready  to  verify." 

A  demurrer  to  this  plea  interposed  by  the  State  was  sus- 
tained. The  case  then  proceeded  to  trial  under  the  plea  of 
not  guilty  and  resulted  in  a  verdict  of  guilty,  and  the  appel- 
lant was  adjudged  to  pay  a  fine  of  one  dollar  and  costs. 

The  position  of  the  appellant  is  that  the  ordinance  is 
unconstitutional  and  void,  firsts  because  it  is  repugnant  to 
section  1  of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  Tnited  States,  and,  secondly,  because  it  is  in  violation 
of  Article  36  of  the  Declaration  of  Rights  of  this  State. 
This  article  is  a  guarantee  of  religious  liberty  to  the  inhab- 
itants of  Maryland.  The  provisions  of  this  article  and  those 
of  the  Federal  Constitution  are  so  familiar  that  they  need  not 
be  here  transcribed. 

It  is  important  to  note  the  precise  l^al  question  presented 
by  the  record.  It  is  not  whether  the  ordinance  ought  to 
have  been  passed  or  ought  to  be  repealed  or  amended — ^not 
whether  it  is  desirable  and  conducive  to  the  best  interests  of 
the  people  to  permit  sports  of  this  character,  under  proper 
regulations,  to  be  indulged  in  on  Sunday.  These  are  purely 
political  questions  which  must  be  determined  by  that  depart- 
ment to  which,  imder  our  system  of  government,  they  are 
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exclusively  committed.  They  are  questions  of  public  policy 
with  which  this  Court  has  nothing  to  do,  and,  without  express- 
ing any  opinion  upon  the  wisdom,  or  the  policy  of  the  ordi- 
nance, or  the  propriety  of  its  repeal  or  amendment,  to  strike 
it  down  for  any  of  the  reasons  we  have  mentioned  would  he 
rank  judicial  usurpation. 

The  Court  will  not  declare  an  act  or  an  ordinance  uncon- 
stitutional merely  because  it  may  think  it  unwise  or  inex- 
pedient, nor  will  it  strike  it  down  because  it  will  operate 
harshly  upon  persons  affected  by  it.  It  cannot  be  declared 
void  upon  constitutional  grounds  unless  it  plainly  contravenes 
some  provision  of  the  Constitution.  !JTor  are  we  called  upon  to 
decide  in  a  general  way  what  amusements,  or  games,  or 
recreations  the  people  of  Baltimore  may  indulge  in  on  Sun- 
day without  violating  the  terms  of  this  ordinance.  The  terms 
of  the  ordinance  are  sufficiently  broad  and  comprehensive  to 
include  the  playing  of  baseball  on  Sunday  in  the  City  of 
Baltimore,  whether  it  is  played  under  the  circumstances  stated 
in  the  special  plea  or  not.  The  appellant  confessedly  did 
violate  the  provisions  of  the  ordinance,  and  the  sole  ques- 
tion for  decision  is  this:  Is  the  ordinance,  in  so  far  as  it 
prohibits  the  playing  of  baseball  on  Sunday  in  the  City  of 
Baltimore,  valid? 

It  is  now  generally  held  that  laws  and  ordinances  of  this 
character  are  passed  in  the  exercise  of  the  police  power,  and 
it  must  be  admitted  that  the  State  and  the  City  have  tho 
power  to  pass  all  proper  laws  and  regulations  of  this  nature 
The  ordinance  was  enacted  by  the  Mayor  and  City  Council 
•>f  Baltimore,  and  it  has  been  expressly  approved  and  con- 
tinued in  force  by  the  Act  of  1898,  Chapter  123,  and  if  it 
was  passed  or  ratified  in  the  proper  exercise  of  the  police^ 
power  it  is  not  obnoxious  either  to  the  Thirty-sixth  Article 
of  the  Declaration  of  Rights,  or  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 

Speaking  generally,  it  may  be  said  that  the  constitutional- 
ity of  Sunday  laws,  which  relate  to  a  great  variety  of  acts,  is 
settled  beyond  a  doubt,  and  it  seems  to  be  equally  well  settled 
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that  they  are  upheld  as  a  legitimate  exercise  of  the  police 
power.  It  is  hard  to  conceive  how  the  ordinance  can  be  said 
to  infringe  any  guaranty  of  religious  liberty.  We  have  never 
heard  of  a  religious  denomination  which  declared  as  an  arti- 
cle of  faith  that  it  was  the  duty  of  its  members  to  play  base- 
ball on  Sunday.  The  ordinance,  to  use  the  language  of  the 
Court  in  Specht  v.  ComrrumweaHh,  8  Penn.  St.  312,  "inter- 
meddles not  with  the  natural  and  indefeasible  rights  of  all 
men  to  worship  Almighty  God  according  to  the  dictates  of 
their  own  consciences;  it  compels  none  to  attend,  erect  or 
support  any  place  of  worship,  or  to  maintain  any  ministry 
against  his  consent;  it  pretends  not  to  control  or  to  interfere 
with  the  rights  of  conscience,  and  it  establishes  no  preference 
for  any  religious  establishment  or  mode  of  worship.  It  treats 
no  religious  doctrine  as  paramount  in  the  State;  it  enforces 
no  unwilling  attendance  upon  the  celebration  of  divine  wor- 
ship. It  says  not  to  the  Je^  or  Sabbatarian,  'You  shall  dese- 
crate the  day  you  esteem  as  holy,  and  keep  sacred  to  religion 
that  we  deeni  to  be  so.'  It  enters  upon  no  discussion  of 
rival  claims  of  the  first  and  seventh  days  of  the  week,  nor  pre- 
tends to  bind  upon  the  conscience  of  any  man  any  conclusion 
upon  a  subject  which  each  must  decide  for  himself.  It 
intrudes  not  into  the  domestic  circle  to  dictate  when,  where 
or  to  what  God  its  inmates  shall  address  their  orisons;  nor 
does  it  presume  to  enter  the  synagogue  of  the  Israelite,  or 
the  church  of  the  seventh-day  Christian,  to  command  or  even 
persuade  their  attendance  in  the  temples  of  those  who  espe- 
cially approach  the  altar  on  Sunday.  It  does  not  in  the 
slightest  degree  infringe  upon  the  Sabbath  of  any  sect,  or 
curtail  their  freedom  of  worship." 

The  same  doctrine  was  annoimced  in  Jndefind  v.  Stoic :  i'^ 
Md.  510. 

The  Fourteenth  Amendment  to  the  Feileral  Constitution 
does  not  forbid  the  exercise  of  the  police  power  by  the  S  tates. 
It  was  said  in  Stone  v.  Mi^ssippi,  101  U.  S.  814,  that 
"many  attempts  have  been  made  by  this  Court  and  else- 
where to  define  the  police  power,  and  never  with  entire  suc- 
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cess.  It  is  always  easier  to  determine  whether  a  particular 
case  comes  within  the  general  scope  of  the  power,  than  to 
give  an  abstract  definition  of  the  power  itself,  which  will 
be  in  all  respects  accurate."  ITo  one  denies,  however,  that 
it  extends  to  all  matters  affecting  the  public  health  or  morals, 
public  peace  and  order,  and  the  public  safety. 

Speaking  of  the  police  power  in  the  Slaughter  House  cases, 
16  Wallace,  36,  Judge  Miller  said:  "This  power  is,  and 
must  be  from  its  very  nature  incapable  of  any  very  exact  defi- . 
nition  or  limitation.  Upon  it  depends  the  security  of  social 
order,  the  life  and  health  of  the  citizen,  the  comfort  of  an 
existence  in  a  thickly  populated  community,  the  enjoyment 
of  private  and  social  life,  and  the  beneficial  use  of  property." 
What  are  subjects  of  the  police  power  are  necessarily  judicial 
questions,  and,  therefore,  the  Courts  have,  within  well  defined 
limitations,  a  revisionary  power  and  control  over  such  legisla- 
tion. What  are  the  Intimate  limits  of  this  control?  The 
subject  of  the  police  power  was  elaborately  considered  by 
Judge  McShebry  in  State  v.  Hyman,  98  Md.  596,  in  which 
he  discussed  the  power  of  judicial  control  and  its  limitations, 
and  emphasized  the  distinction  that  must  be  observed  by  the 
Court  when  dealing  with  acts  of  the  Legislature  and  ordi- 
nances of  municipal  corporations  upon  the  subject  of  the 
police  power.  We  quote  the  following  portions  of  his  opin- 
ion bearing  upon  the  question  before  us :  ^^It  may  be  said  in 
the  language  of  the  Supreme  Court  in  Mugler  v.  Kansas, 
123  TJ.  S.  625,  *if  a  statute  purporting  to  have  been  enacted 
to  protect  the  public  health,  the  public  morals  or  the  public 
safety,  has  no  real  or  substantial  relation  to  those  objects 
or  is  a  palpable  invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  Court  to  so  adjudge  and  thereby 
give  effect  to  the  Constitution.'  Tiunning  through  all  the 
cases,  both  Federal  and  State,  is  the  doctrine  that  if  the 
measure  designed  for,  or  purporting  to  concern,  the  protec- 
tion or  preservation  of  the  public  health,  morals  or  safety, 
is  one  which  has  a  real  and  substantial  relation  to  the  police 
power,  then  no  matter  how  unreasonable  nor  how  unwise  the 
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measure  itself  may  be,  it  is  not  for  the  judicial  tribunals  to 
avoid  or  vacate  it  upon  those  grounds.  Numerous  illustra- 
tions of  this  principle  are  furnished  in  reported  cases.  Tor 
it  must  now  be  considered  as  an  established  principle  of  law 
in  this  country,  that  there  are  no  limits  whatever  to  the  legis- 
lative powers  of  the  States,  except  such  as  are  prescribed  in 
their  own  Constitutions  or  in  that  of  the  United  States; 
consequently,  that  the  Courts,  in  the  performance  of  their 
duty  to  confine  the  l^slative  department  within  the  consti- 
tutional limits  of  its  power,  cannot  nullify  and  avoid  a  law, 
simply  because  it  conflicts  with  the  judicial  notions  of  natural 
rights  or  morality  or  abstract  justice."  *  *  *  "There  is  a 
class  of  cases  which  must  l>e  distinguished  from  those  which 
hold  that  the  unreasonableness  of  a  police  regulation  adopted 
by  the  L^islature  furnishes  no  ground  for  the  Court  to  strike 
it  down.  The  distinction  is  plain  and  simple.  The  L^is- 
lature  being  the  sole  dopository  of  the  law-making  power,  it 
is  not  for  Courts  of  justice  to  say  that  a  given  enactment 
passed  in  virtue  of  the  police  power,  and  having  a  direct  rela- 
tion to  it,  is  void  for  unreasonableness,  because  of  Courts 
undertook  to  exercise  such  an  authority  they  would  in  effect 
exert  a  veto  on  l^slation.  But  whenever  power  has  heeu 
delegated  by  the  Legislature  to  a  municipal  corporation  to 
adopt  and  promulgate  ordinances  for  the  protection  of  the 
public  health,  morals  or  safety,  the  reasonableness  of  the 
measures  enacted  by  the  municipality  is  a  feature  to  which 
the  Courts  look  to  see  whether  the  measure  is  within  the 
power  granted;  and  they  do  this  upon  the  assumption  that 
the  Legislature  did  not  intend  to  empower  the  municipality 
to  enact  unreasonable  or  oppressive  ordinances.  Thus  in 
Radecke's  case,  49  IMd.  229,  where  an  ordinance  of  Baltimore 
City,  which  permitted  the  Mayor  to  revoke  any  license  pre- 
viously granted  to  erect  a  steam  engine,  was  under  review, 
this  (^ourt  said  after  alluding  to  quite  a  number  of  cases: 
'While  wo  may  not  be  willing  to  adopt  and  follow  many  of 
thc?e  cases,  and  while  we  hold  that  this  power  of  control  bv 
the  Courts  is  one  to  Ik?  most  cautiously  exercised,  we  are  yet 
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<if  opinion  there  may  be  a  case  in  which  an  ordinance  passed 
under  grants  of  power  like  those  we  have  cited,  is  so  clearly 
unreasonable,  so  arbitrary,  oppressive  or  partial,  as  to  raise 
the  presumption  that  the  Legislature  never  intended  to  con- 
fer the  power  to  pass  it,  and  to  justify  the  Courts  in  inter- 
fering and  settting  it  aside  as  a  plain  abuse  of  authority.  In 
applying  the  doctrine  of  judicial  control  to  this  extent,  we 
contravene  no  decisions  in  our  own  State  and  impose  no 
unnecessary  restraints  upon  the  action  of  municipal  bodies.' 
The  ordinance  was  set  aside  as  a  plain  abuse  of  the  authority 
delegated  by  the  Legislature  to  the  municipality.  But  when 
dealing  with  an  Act  of  Assembly  on  this  subject  we  have  no 
such  situation  to  confront  us.  If  the  Act  has  a  real  and 
substantial  relation  to  the  police  power  no  inquiry  as  to  its 
unreasonableness  can  arise,  because  it  is  the  judgment  of  the 
law-makers  and  not  of  the  Courts  which  must  control;  and 
if  in  the  judgment  of  the  former  the  thing  be  reasonable,  all 
inquiry  on  that  ground  by  the  latter  is  foreclosed." 

What  the  eminent  chief  judge  said  with  respect  to  police 
enactments  which  deal  with  the  protection  of  the  public 
health,  morals  and  safety  apply  with  equal  force  to  those 
which  are  concerned  with  the  peace,  order  and  quiet  of  the 
community  on  Sunday,  for  these  social  conditions  are  well 
recognized  heads  of  the  police  power.  Can  the  Court  say 
that  this  ordinance  has  no  real  and  substantial  relation  to 
the  peace  and  order  and  quiet  of  Sunday,  as  a  day  of  rest, 
in  the  City  of  Baltimore  ?  Baseball  is  a  fine  game — cleaner 
and  freer  from  danger  than  some  others.  It  has  taken  a 
great  hold  upon  the  people.  The  public  interest  in  it  is  con- 
fined to  no  one  class — ^all  classes  are  equally  attracted  by  it, 
and  thousands  assemble  to  witness  the  game.  It  is  usually 
accompanied  by  a  great  deal  of  loud  noises.  The  noise  of 
the  spectators  at  the  game  and  the  conduct  of  the  crowds  that 
attend  them  may  become  very  objectionable  to  thousands  of 
people  who  look  upon  the  Lord's  day  as  the  home  day.  The 
day  of  rest,  quiet  and  peace,  '^drawing  closer  the  sweet  domes- 
tic ties  by  giving  the  toiler  a  day  with  his  wife  and  chil- 
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dren/'  It  is  imfortunately  true  that  there  are  tendencies 
and  influences  at  work  in  our  civilization  to  turn  the  day  into 
one  of  labor  and  dissipation.  As  usual,  greed  lies  at  the 
bottom  of  this  movement,  a^d,  while  there  are  many  popular 
enjoyments  which  are  consistent  with,  the  sacredness  of  the 
day,  as  well  as  the  proper  observance  of  it,  as  a  day  of  rest, 
the  tendency  to  commercialize  and  desecrate  the  day  should  be 
resisted  and"  checked. 

Baseball  in  itself  is  a  harmless  and  healthful  recreation. 
But  there  are  cases  in  the  books  in  which  injunctions  have 
been  issued  to  restrain  the  playing  of  the  game  on  Sunday 
on  the  ground  that  the  noises  made  disturbed  the  rest  and 
quiet  of  persons  residing  in  the  neighborhood. 

We  have  no  doubt  that  the  ordinance,  so  far  as  it  prohibits 
the  playing  of  baseball  on  Sunday,  has  a  direct  relation  to  the 
subject  of  the  police  power — the  promotion  of  peace,  quiet 
and  good  order  on  Sunday — and  was  passed  and  ratified  in 
the  legitimate  exercise  of  the  police  power,  and  is  free  from 
Constitutional  objection.  It  is,  therefore,  the  duty  of  the 
Court  to  sustain  it.  If  the  people  of  Baltimore  are  in  favor 
of  the  repeal  of  the  ordinance,  or  its  amendment,  so  as  to 
permit  the  playing  of  baseball  on  Sunday,  they  must  apply 
to  the  proper  legislative  authority,  and  not  to  the  Courts^ 
which  have  no  power  to  grant  relief. 

Judgment  affirmed,  wiih  costs. 
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ALEXANDER  T.  WHITE 


vs. 


MARTHA  E.  SNYDER  and  FORREST  BRAMBLE, 
ExEcuTOEs  OF  Ebenezer  T.  White. 

Wills:  caveat;  "undue  influence/'    Prayers:  too  general;  when 
not  reversible  error. 

In  order  to  justify  submission  to  a  jury  of  the  question  of 
undue  influence,  it  is  necessary  that  there  be  some  legal  evidence 
from  which  it  might  be  rationally  inferred  that  at  the  time  of 
making  his  will  the  testator  was  under  the  domination  of  an 
influence  which  prevented  the  exercise  of  his  own  judgment. 

p.  400 

The  influence  which  the  law  condemns  as  undue,  is  that  which 
operates  to  such  a  degree  as  to  amount  to  coercion.  p.  400 

The  term  does  not  include  the  influence  of  affection  or  attach- 
ment, nor  the  mere  desire  of  gratifying  the  wishes  of  another. 

p.  401 

A  prayer,  "  that  as  to  each  and  all  of  the  issues  presented  in 
the  case,  the  finding  of  the  jury  must  be  in  favor  of  the  defend- 
ants," is  too  general.  p.  402 

But  such  a  prayer  does  not  present  any  reversible  error,  in 
a  case  where  there  is  no  evidence  legally  sufiicient  to  support 
the  plaintiff's  theory  as  to  any  of  the  issues.  p.  402 

To  insert  in  the  record  the  entire  stenographic  report  of  the 
evidence,  is  in  most  cases  contrary  to  the  rule  of  the  Court 
of  Appeals,  codified  as  section  10  of  Article  5  of  the  Code  of 
Public  General  Laws,  which  requires  that  the  statement  of  evi- 
dence included  in  bills  of  exceptions  shall  be  condensed  as  much 
as  may  be  compatible  with  the  due  presentation  of  the  rulings 
to  be  reviewed.  p.  403 
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The  discretion  of  the  Orphans'  Courts  to  award  costs,  in 
cases  of  plenary  proceedings,  or  of  issues  sent  to  a  court  of  law, 
extends  to  the  costs  in  the  preparation  of  the  record  for  the 
Court  of  Appeals.  p.  403 

Decided  December  5th,  19H. 

Appeal  from  the  Baltimore  City  Court.    (Qobter,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke, 
Thomas,  Pattison,  Urner,  Stockbbidge  and  Constable, 
JJ. 

William  Colton,  for  the  appellant. 

Rwndolph  Barton,  Jr,,  and  Forrest  Bramble,  for  the  ap- 
pellees. 

Urner,  J.,  delivered  the  opinion  of  the  Court 
The  question  to  be  determined  on  this  appeal  is  whether 
the  evidence  in  the  record  is  legally  sufficient  to  show  that 
the  will  in  controversy  was  procured  by  undue  influence. 
There  were  other  issues  involving  the  validity  of  the  will, 
but  the  only  ruling  we  are  asked  to  review  refers  to  the  ques- 
tion just  indicated.  A  verdict  was  directed  in  favor  of  the 
defendants  upon  all  the  issues. 

The  testator  was  Ebenezer  T.  White,  a  resident  of  Balti- 
more, who  from  an  early  age  had  been  in  the  service  of  the 
Baltimore  and  Ohio  Railroad  Company,  and  at  the  time  of 
his  death  was  its  superintendent  of  motive  power.  His  vnll 
was  executed  in  his  office  at  Camden  Station  in  March,  1913. 
He  was  then  fifty-four  years  of  age.  While  his  health  at 
tliat  period  was  beginning  to  fail,  there  was  no  impairment  of 
his  mental  faculties,  and  he  was  in  the  active  and  regular 
performance  of  his  responsible  duties.    During  the  following 
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summer  he  was  given  a  leave  of  absence,  and,  in  company 
with  two  nieces,  who  were  living  with  him  at  the  time,  made 
a  visit  to  Europe.  He  returned  with  his  health  apparently 
much  improved,  but  in  September  of  the  same  year  he  was 
taken  suddenly  ill  and  died. 

Mr.  White  was  never  married.  His  nearest  surviving  rela- 
tives were  a  brother,  Alexander  T.  White,  the  caveator,  who 
has  been  engaged  for  many  years  in  the  work  of  a  mining 
prospector  in  the  far  west;  three  sisters — ^Mrs.  Stephens,  re- 
siding in  Virginia;  Mrs.  Spears,  in  Pennsylvania,  and  Mrs. 
Weir,  in  Indiana ;  a  nephew  and  two  nieces,  children  of  a  de- 
ceased brother,  William  White ;  and  a  nephew  and  five  nieces, 
children  of  a  deceased  sister,  Mrs.  Snyder.  The  nephews  and 
nieces  are  also  non-residents  of  Maryland,  except  two  of 
Mrs.  Snyder's  daughters,  Ella  and  Cora,  who  are  immarried 
and  have  been  living  in  the  home  of  their  uncle,  the  testator, 
in  Baltimore  since  1907. 

The  estate  passing  under  the  will  is  valued  at  approxi- 
laately  $62,000.00.  There  are  bequests  of  $500.00  to  Mrs. 
Stephens,  $200.00  each  to  Mrs.  Spears  and  Mrs.  Weir,  and 
$100.00  each  to  Daisy  White,  daughter  of  the  deceased 
brother,  William,  and  to  the  three  married  daughters  of  the 
deceased  sister,  Mrs.  Snyder,  after  which  there  is  a  devise  of 
the  testator's  home  property,  appraised  at  $2,000.00,  to  Ella 
Snvder,  and  the  residue  of  the  estate  is  given  to  his  two 
nieces,  Ella  and  Cora  Snyder,  in  equal  shares. 

The  testator's  home  in  Baltimore  was  established  about 
1890,  and  from  that  time  imtil  1905  he  and  his  mother  were 
its  only  occupants.  In  the  latter  year  Mr.  White's  sister, 
Mrs.  Stephens,  came  to  the  home  with  her  family  at  his 
request,  in  order  to  aid  in  caring  for  their  mother,  who  had 
been  injured  by  a  fall.  After  the  mother's  death  in  1906, 
Mrs.  Stephens  and  her  family  continued  to  live  with  Mr. 
White  until  June,  1907,  when  he  provided  for  them  a  home, 
to  which  they  moved,  in  Winchester,  Virginia.  This  change 
was  made  for  the  benefit  of  Mrs.  Stephens'  invalid  husband. 
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and  because  they  wished  to  be  located  where  they  could  have 
sufficient  ground  for  a  garden  and  for  raising  poultry.  The 
property  was  bought  by  Mr.  White  at  a  cost  of  $4,200.00, 
and  was  conveyed  to  his  sister  as  a  gift.  Thereafter  and 
until  his  death  he  contributed  $400.00  each  year  towards 
her  support  While  Mrs.  Stephens  was  preparing  to  remove 
from  Baltimore  the  question  was  discussed  as  to  who  should 
take  her  place  in  keeping  house  for  her  brother.  It  occurred 
to  him  that  his  niece,  Ella  Snyder,  who  was  teaching  school 
in  West  Virginia,  might  be  willing  to  come,  and  he  accord- 
ingly wrote  her  on  the  subject  His  invitation  was  accepted 
by  Miss  Snyder  upon  condition  that  she  be  allowed  time  to 
finish  some  special  work  she  had  undertaken.  This  required 
about  six  weeks  for  its  completion,  and  she  then  came,  with 
her  younger  sister,  to  their  uncle's  home,  where  they  have 
since  remained. 

It  is  insisted  that  the  will  under  inquiry  is  grossly  imjust 
and  unnatural  in  its  provisions  because  it  bestows  so  large  a 
proportion  of  the  estate  upon  the  two  nieces  and  thus  dis- 
criminates against  other  relatives  who  are  said  to  have  spe- 
cial claims  to  the  testator's  bounty.  The  charge  of  undue  in- 
fluence in  the  procurement  of  the  will  is  directed  against 
Miss  Snyder,  and  is  sought  to  be  supported  by  testimony  to 
which  we  will  presently  refer. 

After  a  careful  study  of  the  evidence  as  to  the  testator's 
situation  with  respect  to  those  who  might  be  considered  in 
connection  with  the  disposition  of  his  estate,  we  are  unable 
to  see  any  such  injustice  in  his  will  as  would  excite  suspicion 
as  to  the  circumstances  imder  which  it  was  executed.  The 
two  principal  beneficiaries  xmder  the  will  are  those  in  whom 
his  interest  was  most  completely  centered.  They  were  the 
children  of  his  deceased  sister  and  lived  with  him  upon  terms 
of  the  most  intimate  companionship,  and  they  evidently  held 
the  same  place  in  his  affection  as  if  they  had  been  his  own 
daughters.  The  brother,  who  has  filed  the  caveat,  is  a  bach- 
elor, with  adequate  sources  of  income,  and  it  is  not  arp^ued 
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that  he,  or  any  of  the  other  male  relatives,  had  reason  to 
expect  any  substantial  recognition  in  the  will.  There  is, 
moreover,  no  special  complaint  made  of  the  testator^s  failure 
to  provide  more  generously  for  his  sister,  Mrs.  Weir,  and 
for  his  other  nieces,  as  his  relations  with  them  had  not  been 
marked  by  any  particular  intimacy.  But  it  is  urged  that  in 
bequeathing  such  relatively  small  amounts  to  his  sisters,  Mrs. 
Stephens  and  Mrs.  Spears,  the  will  is  conspicuously  unjust. 

It  is  in  evidence  that  Mrs.  Spears  is  an  invalid  and  a 
widow,  but  she  has  four  adult  sons,  whose  ability  to  care  for 
their  mother  may  have  been  taken  into  consideration  by  the 
testator.  The  testimony  shows  that  Mrs.  Stephens,  because 
of  her  husband's  disability,  was  dependent  for  their  support 
upon  her  own  efforts.  Her  situation  appears  to  have  been 
fully  appreciated  by  her  brother,  and  his  intention  to  pro- 
vide for  her  appears  from  proof  of  his  declarations  to  that 
effect.  The  purpose  thus  expressed  was  at  least  partially 
accomplished  by  the  purchase  of  the  home  for  Mrs.  Steph- 
ens, and  by  the  annual  contribution  for  her  support,  to  which 
we  have  referred.  It  may  be  that  this  liberality  of  Mr. 
White  towardst  his  sister  in  his  lifetime,  indicating  as  it  did 
bis  realization  of  her  circumstances,  would  give  rise  to  a 
Latural  expectation  of  a  larger  bequest  in  her  favor  than  the 
will  actually  contains.  But  it  is  apparent  from  the  record 
that  the  testator's  paramount  concern  was  for  the  nieces  he 
had  taken  into  his  home  and  whose  presence  there  had  cheered 
and  brightened  his  life.  It  was  his  desire  that  they  should 
be  enabled  to  maintain  after  his  death  the  home  upon  which, 
at  his  instance,  they  had  become  dependent,  and  he  doubtless 
estimated  that  the  income  from  the  estate  he  was  giving 
them  by  his  will  would  be  required  for  that  purpose.  The 
deep-seated  affection  and  sense  of  obligation  which  prompted 
Buch  a  testatmentary  disposition  would  seem  to  be  sufficient 
tc  relieve  it  of  the  imputation  that  it  is  unnatural  or  essen- 
tiallv  unfair. 
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The  evidence  in  the  record  does  not  in  our  judgment  tend 
to  sustain  the  charge  of  undue  influence.  It  shows  that  Miss 
Snyder  was  rather  excessive  iii  her  manitestations  of  affection 
for  her  uncle;  that  she  spoke  of  her  ability  to  influence  his 
judgment  by  her  advice  in  reference  to  investments,  and  of 
the  fact  that  certain  gifts  which  he  made  to  relatives  had 
been  reduced  in  amount  at  her  suggestion;  that  she  had 
entire  management  of  the  house,  opened  her  uncle's  mail, 
and  had  authority  to  fill  up  checks  which  he  would  sign  in 
blank.  The  record  is  too  voluminous  to  admit  of  more  than 
a  general  reference  to  this  feature  of  the  case.  It  must  be 
sufficient  for  the  purpose  of  this  opinion  to  state  our  conclu- 
sion upon  the  evidence  that,  while  it  shows  the  testator  to 
have  had  the  most  implicit  confidence  in  his  niece,  and  to 
have  been  quite  responsive  to  her  advice  and  suggestions, 
there  is  nothing  in  the  proof  to  warrant  the  inference  tiiat 
she  took  any  improper  advantage  of  her  position  or  that  her 
influence  controlled  her  uncle's  judgment  and  volition  in  the 
final  disposition  of  his  estate.  It  is  agreed  by  all  the  wit- 
nesses that  Mr.  White  was  a  man  of  strong  personality.  The 
evidence  as  to  the  character  of  the  testator  and  as  to  the 
circumstances  under  which  his  will  was  made  is  inconsistent 
v/ith  the  theory  that  it  was  not  his  free  and  voluntary  act. 

In  order  to  justify  the  submission  to  the  jury  of  the  issue 
we  are  considering  it  would  be  necessary  to  find  in  the  record 
some  evidence  from  which  it  might  be  rationally  inferred 
that  at  the  time  of  making  his  vdll  the  testator  was  under 
the  domination  of  an  influence  which  prevented  the  exercise 
of  his  own  judgment  The  influence  which  the  law  con- 
demns as  undue  is  that  which  is  operative  to  such  a  degree  as 
to  amount  in  effect  to  coercion.  Kennedy  v.  Kermedy,  124 
Md.  38 ;  Duddera/r  v.  Dudderar,  116  Md.  605 ;  Saxton  v. 
Krumm,  107  Md.  399;  Kennedy  v.  Dickey,  100  Md.  162; 
Somers  v.  McCready,  96  Md.  438 ;  Hiss  v.  Weik,  78  Md. 
446 ;  Grove  v.  SpiJcer,  72  Md.  301 ;  Stirling  v.  Stirling,  U 
Md.  151 ;  Zimmerman  v.  Bitner,  79  Md.  128 ;  Davis  v.  Cal 
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vert,  5  G.  &  J.  269.  It  has  been  held  to  be  proper  to  instruct 
the  jury  in  cases  where  an  issue  like  the  present  is  left  to 
their  consideration,  that  '^the  influence  which  will  avoid  a 
last  will  and  testament  must  be  exerted  to  such  a  degree  as 
will  amount  to  force  or  coercion  destroying  free  agency.  It 
tnust  not  be  the  influence  of  affection  or  attachment,  nor  the 
mere  desire  of  gratifying  the  wishes  of  another,  for  that 
would  be  a  very  strong  ground  in  favor  of  the  testamentary 
act,  and  there  must  be  some  satisfactory  proof  that  the  in- 
strument offered  in  evidence  as  the  last  will  of  the  decedent 
was  obtained  by  the  character  of  coercion  above  mentioned  or 
by  importunities  which  could  not  be  resisted,  so  that  the 
motive  for  executing  the  wiU  amounted  to  force  or  fear." 
Layman  v.  Conrey^  60  Md.  286 ;  Higgins  v.  Cwrlton,  28  Md. 
115 ;  Dvdderar  v.  DtuidefXM',  supra;  Thomas  v.  Cortland,  121 
Md.  677.  The  proof  before  us  wholly  fails  to  meet  the  re- 
quirement of  the  rule  thus  declared. 

In  the  argument  for  the  appellant  great  reliance  was  placed 
upon  the  cases  of  Hiss  v.  Wetk  and  Orove  v.  Sptker,  supra,. 
in  each  of  which  the  issue  of  undue  influence  was  submitted 
to  the  jury,  and  in  which  it  was  said  by  this  Court,  in  the 
opinion  delivered  in  each  instance  by  Judge  McSheeby,  that 
"The  results  accomplished  in  a  given  case,  the  divergence  of 
those  results  from  the  course  which  would  ordinarily  and 
naturally  be  looked  for,  the  situation  of  the  party  taking 
benefits  under  a  will  towards  the  person  who  has  executed 
it,  and  their  antecedent  relations  to  any  dealings  with  each 
other,  the  Intimate,  but  unrecognized  claims  of  others  upon 
the  bounty  of  the  testator  and  their  dependence  upon  him, 
the  instincts  of  justice  of  which  every  imbiased  mind  is  sensi- 
ble, the  natural  ties  of  parental  affection,  together  with  all 
the  circumstances  surrounding  the  transaction  under  investi- 
gation, and  the  inference  legitimately  deducible  from  them, 
often  furnish,  in  the  absence  of  direct  evidence  (which  from 
the  very  nature  and  secrecy  of  the  wrong  itself,  is  riarely 
obtainable)    ample  ground  for  the  conclusion  that  undue 
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influence  has  been  used  to  accomplish  an  end  which  may  be 
groes  in  its  injustice,  and  whose  very  eYiatiRTinft  Gamot  be 
aatisfactcmlj  aoocmnted  f(Hr,  accept  upon  the  hypothesis  that 
undue  influence  has  produced  it"  This  is  a  very  clear  and 
comprehensive  statement  of  considerations  which  were  appro- 
priate to  the  cases  in  which  the  language  quoted  was  employed. 
In  Hiss  V.  Weik  the  will  in  dispute,  as  stated  in  the  opinion, 
"absolutely  cut  off  an  insane  son  upon  whom  a  motherless 
and  helpless  child  was  dependent  and  gave  to  an  invalid 
daughter  a  mere  pittance  out  of  a  large  and  valuable  estate,'' 
and  there  were  facts  tending  directly  to  support  the  theory 
of  undue  influence,  while  in  Grove  v.  Spiker  the  testatrix 
was  "a  feeble-minded,  inexperienced  and  secluded  old 
woman,"  and  the  will  in  question  ignored .  her  next  of  kin 
and  left  the  bulk  of  her  estate  to  a  stranger  in  blood  who  had 
acquired  dominion  over  her  by  "alternately  winning  her  con- 
fidence and  exciting  her  fears."  No  conditions  at  all  anala- 
gous  to  these  are  disclosed  by  the  present  record. 

The  question  we  have  considered  is  raised  by  the  plaintifPs 
exception  to  an  instruction :  "That  as  to  each  and  all  of  the 
issues  presented  in  this  case  the  finding  of  the  jury  must  be 
in  favor  of  the  defendants."  The  objection  that  this  instruc- 
tion was  too  general  is,  of  course,  well  founded,  Bassett  v. 
Ocean  City,  118  Md.  118;  Pearre  v.  Smith,  110  Md.  537; 
Palathie  Ins.  Company  v.  O'Brien,  107  Md.  357 ;  but  the 
plaintiff  was  not  prejudiced  by  this  error,  as  ther4  was  no 
evidence  legally  sufficient  to  support  his  theory  as  to  any 
of  the  issues  and  the  defendants  were  entitled  to  have  a 
verdict  directed  in  their  favor  on  that  ground. 

There  is  included  in  the  record  a  certificate  of  the  trial 
judge  to  the  effect  that  the  bills  of  exception  as  originally 
prepared  by  the  plaintiff,  and  which  he  claimed  to  be  suffi- 
cient for  the  presentation  of  all  the  material  facts  to  this 
Court  on  appeal  to  enable  it  to  pass  upon  the  rulings  excepted 
to,  were  about  one-fourth  of  the  volume  of  the  bills  of  excep; 
tion  as  eventually  signed  and  incorporated  in  the  record,  and 
that  over  the  plaintiff's  objection,  at  the  request  of  the  defend- 
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ants,  the  bills  of  exception  were  required  to  embrace  the  whole 
of  the  stenographic  report  of  the  testimony,  as  taken  by  ques- 
tion and  answer,  at  the  trial,  and  that  this  fact  was  certified 
so  that  it  might  be  known  to  the  Court  of  Appeals  when  it 
came  to  decide  as  to  the  disposition  of  the  costs. 

A  rule  of  this  Court,  which  has  been  codified  as  section  10 
of  Article  5  of  the  Code  of  Public  General  Laws,  provides 
for  reducing  the  costs  of  appeals  by  requiring  that  statements 
of  evidence  included  in  bills  of  exception  shall  be  condensed 
to  such  extent  as  may  be  comf^atible  with  the  due  presenta- 
tion of  the  rulings  to  be  reviewed.  The  insertion  in  the 
record  of  the  entire  stenographic  report  of  the  evidence  is  in 
most  cases  unnecessary  and  contrary  to  the  purpose  of  the 
rule.  Li  the  trial  below  tiiere  was  no  evidence  offered  by 
the  defendants,  and  the  only  ruling  to  be  questioned  on  appeal 
related  to  the  l^al  suflSciency  of  the  plaintiff's  proof.  There 
is  no  reason  apparent  to  us  why  an  abridged  statement  of  the 
testimony  in  chief  and  on  cross-examination  could  not  have 
fully  and  clearly  presented  the  question  we  have  to  decide. 
In  our  opinion  the  bills  of  exception  could  have  been  greatly 
reduced  in  volume,  as  desired  by  the  appellant,  without  preju- 
dice to  either  side  of  the  case.  But  while  we  think  it  proper 
to  make  this  expression  in  view  of  the  special  certification  in 
the  record  on  the  subject,  we  must  leave  the  disposition  of 
the  costs  to  the  Orphans'  Court,  to  whose  judgment  that  ques- 
tion is  committed  by  law  and  established  practice.  Code. 
Article  98,  sec.  255;  Conrades  v.  Heller,  119  Md.  462; 
Frefnch  v.  Washington^  County  Home,  115  Md.  315 ;  Johns  v. 
Hodges,  60  Md.  215 ;  Levy  v.  Levy,  28  Md.  25. 

Rulings  affirmed. 
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JOHN  C.  ROTH  AND  HENRY  HERTEL 

vs. 

ERNEST  A.  STUERKEN  bt  al. 

f 

Equity  pleading :  mtUHfariousness;  demurrers. 

The  objection  to  multifariousness  is  that  it  subjects  defend- 
ants to  costs  and  delays  incident  to  the  trial  of  matters  in  which 
thejr  have  no  concern  or  interest.  p.  409 

Courts  exercise  a  sound  discretion  in  determining  whether 
the  different  subjects  of  a  bill,  or  the  different  parties^  plaintiffs 
and  defendants^  are  proper  to  be  joined  in  one  suit.  p.  408 

In  general,  a  bill  is  multifarious  when  one  of  the  parties  is 
made  defendant  in  a  suit^  with  a  part  of  which  he  has  no  con- 
cern, p.  408 

But  a  bill  is  not  open  to  the  objection  where  it  appears  that 
the  complainants  have  a  common  interest,  and  all  of  the  defend- 
ants are  interested  in  all  the  different  questions  raised,  and  the 
suit  has  a  common  object.  p.  408 

The  question  raised  by  the  objection  of  multifariousness  is 
one  merely  of  convenience  in  conducting  the  suit,  and  does  not 
bring  in  issue  the  merits  of  the  case.  p.  408 

A  demurrer  admits  the  truth  of  all  allegations  that  are  well 
pleaded.  p.  409 
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Where  the  subject-matters  of  a  bill  all  grew  out  of  an  agree- 
ment between  the  parties  for  forming  a  land  company,  etc.,  of 
lands  which  had  been  bought  by  some  of  the  parties  for  the 
benefit  of  all,  the  charging  of  different  acts  of  violation  of  the 
agreement,  by  different  ones  of  the  defendants,  was  held  not  to 
make  the  bill  open  to  the  objection  of  multifariousness,     p.  410 

Decided  December  10th,  19 H. 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe,  Bueke, 
Thomas,  Pattison,  Urner,  Stockbbidge  and  Constable, 
JJ. 

William  Cotton,  for  the  appellants. 

Frank  G.  Turner,  for  the  appellees. 

Constable,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  an  order  overruling  demurrers  of  the 
appelliants,  filed  to  an  amended  bill  of  complaint 

The  bill  allies  that  all  of  the  parties,  both  plaintiffs  and 
defendants,  with  the  exception  of  the  complaining  corpora- 
tion, had  associated  themselves  together  for  the  purpose  of 
forming  a  corporation  for  the  purpose  of  carrying  on  the  sand 
and  gravel  business ;  that  prior  to  the  formation  of  the  cor- 
poration, and  in  pursuance  of  the  plan  agreed  upon  by  the 
members  of  the  syndicate,  options  to  purchase  were  secured 
upon  two  separate  parcels  of  property.  One  of  said  options 
was  taken  in  the  name  of  George  Schamberger;  the  consid- 
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eration  therefor,  three  hundred  dollars,  being  paid  by  the  said 
Schamberger  and  John  T.  Scheu,  both  of  whom  were  mem- 
bers of  the  syndicate  and  two  of  the  complainants.  The 
other  option  was  taken  in  the  namt  of  Henry  Hertel,  one  of 
the  defendants.  It  is  allied  that  the  said  options,  although 
taken  in  the  individual  names  of  members  of  the  syndicate, 
were,  under  the  terms  of  the  agreement  enterd  into  by  all 
of  the  members,  intended  to  be  for  the  joint  benefit  of  all 
the  parties  to  the  enterprise,  and  were  to  be  assigned  to  the 
corporation  later  to  be  formed. 

The  bill  further  alleges  that  a  charter  was  obtained  from 
the  State  of  Virginia,  and  the  Atlantic  Sand  and  Gravel 
Company,  Incorporated,  was  formed,  and  that  four  thousand 
shares  of  the  common  stock  of  said  company  were  subscribed 
for  by  Greorge  A.  Frick,  a  member  of  the  syndicate,  to  be 
held  by  him,  by  agreement,  for  all  the  members  of  the  syndi- 
cate, and  to  equitably  distributed  among  them,  as  mi^t 
thereafter  be  agreed  upon,  in  accordance  with  the  services 
rendered  respectively,  it  having  been  agreed  upon  that  the 
consideration  for  the  stock  should  be  the  transfer  to  the  cor- 
poration of  the  options  secured  by  the  efforts  of  the  individ- 
ual members  of  the  syndicate. 

It  is  alleged  that  difficulty  was  experienced  in  obtaining 
subscriptions  for  the  stock  of  the  company,  and  that  it  became 
necessary  to  obtain  extent! ons  of  time  on  the  options;  and 
that  these  extentions  were  secured  through  the  efforts  of 
three  of  the  plaintiffs ;  although  the  money  payments  required 
therefor  were  made  through  advances,  to  the  extent  of  eighty- 
five  hundred  dollars,  made  by  John  C.  Roth,  one  of  the 
defendants.  That  is  was  understood,  by  and  between  Roth 
and  the  other  members  of  the  syndicate,  that  the  advances 
were  not  made  for  his  individual  benefit,  but  for  the  benefit 
of  the  enterprise;  and  that  the  said  Eoth  agreed  to  take 
preferred  stock,  on  account  of  said  payments  and  other  pay- 
ments to  be  made  by  him,  to  the  extent  of  fifteen  thausand 
dollars:     That,  at  the  request  of  Roth,  the  options  secured 
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were  assigned  to  him  as  security  for  the  advances  made  and 
to  be  made,  then  for  the  benefit  of  himself  and  associates  and 
then  to  be  assigned  to  the  corporation. 

It  is  further  alleged  that  offers  to  purchase  the  properties, 
under  contracts  of  option,  were  made,  and,  after  several  (^n- 
sultations  among  the  members  of  the  syndicate,  it  was  deter: 
mined  to  sell;  and  the  properties  were  sold;  that  after  the 
payment  of  the  balance  due  and  the  payment  of  the  advances 
made  by  John  C.  Both  and  others,  and  certain  expenses  and 
fees,  there  remained  in  the  hands  of  Roth  the  sum  of 
$8,450.00,  which  the  said  Roth  had  refused  to  account  for. 

It  is  further  alleged  that,  unknown  to  the  other  members 
of  the  syndicate,  Henry  Hertel  received  commissions  from 
the  vendors  of  the  properties  to  the  amount  of  $1,871.25^ 
and  refuses  to  account  for  the  same  with  his  associates,  con- 
trary to  the  agreement  that  the  transactions  were  to  be  for 
the  joint  benefit  of  the  members  of  the  syndicate,  and  that 
the  said  Hertel  was  acting  for  his  associates  at  their  sugges- 
tion and  request,  and  for  them  and  himself. 

The  prayers  of  the  bill  are  that,  the  "defendants  answer 
and  discover  and  set  forth  all  sums  received  by  them  from 
said  sale  of  land;  that  the  said  Henry  Hertel  set  forth  all 
profits  received  by  him,  either  as  commission  or  otherwise; 
that  the  defendants  account  with  the  Atlantic  Sand  and 
Gravel  Company,  Inc.,  and  with  the  other  plaintiffs,  for  the 
profits  of  said  land  sold ;  that  the  defendants  may  be  deemed 
to  pay  over  to  the  Atlantic  Sand  and  Gravel  Company,  Inc., 
or  unto  your  orators,  as  the  Court  may  determine,  all  sums 
of  money  by  them,  or  either  of  them,  due  unto  the  Atlantic 
Sand  and  Gravel  Co.,  Inc.,  or  unto  your  orators  as  the  Court 
may  determine,  on  account  of  the  profits  derived  from  the 
sale  of  the  said  land,  or  for  moneys  received  on  account  of 
commission  or  otherwise  for  negotiating  the  purchase  and 
sale  of  the  said  land  described  in  the  bill  of  complaint,  and 
that  the  Court  may  decree  the  proper  distribution  of  the 
stock  in  the  Atlantic  Sand  and  Gravel  Company,  Inc.,  sub- 
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scribed  for  by  the  said  Greorge  A.  Frick,  for  himself  and 
associates." 

The  defendants  filed  separate  demurrers  to  the  amended 
bill,  and  upon  their  being  overruled  this  appeal  was  taken. 

The  ground  relied  upon  in  support  of  the  demurrers  is  that 
the  bill  is  multifarious*  All  of  the  authorities  concede  that 
it  is  impossible  to  state  arbitrarily,  an  inflexible  rule  as  to 
what  will,  or  will  not,  render  a  bill  defective  because  of  mul- 
tifariousness. The  Courts  have  always  exercised  a  sound 
discretion  in  determining  whether  the  subject  matters  of  the 
suit  are  properly  joined  or  not,  and  whether  the  parties, 
plaintiffs  or  defendants,  are  also  properly  joined  or  not.  The 
definition  given  by  Lord  Cottenham,  in  Campbell  v.  Mac- 
hay,  1  Myl.  &  Cr.  603,  has  come  to  be  more  generally  recog- 
nized and  followed  by  the  text  book  writers  and  Courts  than 
any  other.  In  substance,  he  says,  it  exists  when  a  party  is 
able  to  say  he  is  brought  as  a  defendant  upon  a  record  with 
a  large  portion  of  which,  and  of  the  case  made  by  which,  he 
has  no  concern  whatevei*,  but,  that  it  does  not  exist  in  a  case 
where  it  appears  that  the  complainants  have  common  inter- 
est, and  the  defendants  are  interested  in  all  the  different 
questions  raised  upon  the  record,  and  the  suit  has  a  common 
object.  The  objection  of  multifariousness  raises  merely  a 
question  of  convenience  in  conducting  the  suit.  It  does  not 
go  to  the  merits  of  the  complainant's  case  and  call  upon  the 
Court  to  decide  whether  the  complainant  has  a  case  against 
any  of  the  defendants,  but  the  Court,  in  dealing  with  it,  is 
simply  called  upon  to  exercise  its  discretion,  and  to  decide 
whether  both  or  all  the  causes  of  action,  set  forth  in  the  bill, 
should  be  tried  in  a  single  suit,  or  should  be  split  up  and 
tried  in  two  or  more  suits ;  or  whether  a  defendant,  who  is 
a  necessary  party  in  respect  to  one  or  more  matters  covered 
by  the  bill,  has  a  sufficient  interest  in  or  connection  with  the 
other  matters  involved  in  the  suit  to  make  him  a  proper  party 
in  respect  to  such  other  matters.  As  stated  by  the  Ohax- 
CELLOR  in  Dunn  v.  Cooper,  3  Md.  Ch.  46,  ''due  regard  slonW 


Digitized  by 


Google 


ROTH  vs.  STUEEKEN.  409 

3fd.1  Opinion  of  the  Ctourt 

be  had  to  the  important  object  of  advancing  justice,  by  avoid- 
ing, on  the  one  hand,  the  multiplying  of  unnecessary  litiga- 
tion, and  on  the  other,  the  involving  of  suitors  in  needless 
and  oppressive  expenses.  The  difficulty,  indeed  the  impos- 
sibility of  laying  down  any  rule  or  abstract  proposition,  as 
to  what  constitutes  multifariousness,  which  can  be  made  uni- 
versally applicable,  is  conceded  on  all  hands."  What  was 
.said  so  long  ago  is  just  as  applicable  today.  See  Story's  Eq. 
PI,  sees.  530-540;  Beach  Eq.  Pr.,  sees.  115-119;  WiUiams 
V.  West,  2  Md.  198;  Kunkel  v.  MarkeU,  26  Md.  409;  Neal 
T.  Rathell,  70  Mi  592;  Fiery  v.  Emmert,  36  Md.  464; 
WMtmm  V.  Surety  Co.,  110  Md.  421. 

Several  of  the  Maryland  cases,  for  instance  White  v. 
White,  5  Gill.  359,  involved  the  settlement  of  two  or  more 
partnerships  in  which  some  of  the  defendants  were"  connected 
with  one  or  more  of  partnerships  but  totally  imoonnected  with 
and  disinterested  in  the  others.  This  Court  held,  on  de- 
murrer, the  bill  bad  for  multifariousness,  because  it  was  im- 
proper to  subject  defendants  to  the  costs  and  delays  incident 
to  the  trial  of  matters  in  which  they  had  no  interest  or  con- 
cern. 

In  the  present  case,  the  truth  of  the  allegations  of  the  bill 
well  pleaded  being  admitted  by  the  demurrers,  can  the  de- 
fendants contend  that  they  are  not  concerned  with,  and  have 
no  interest  in,  the  outcome  of  the  cause  of  action  each  against 
the  other  ?  The  entire  question  to  be  determined  is  whether 
or  not  the  agreement,  entered  into  by  all  of  the  parties,  has 
been  broken  and  violated  by  the  two  defendants;  one  in  one 
manner  and  the  other  in  another.  The  injuries  alleged  arose 
out  of  the  same  transaction  and  over  the  same  subject  matter. 
If  the  defendant  Eoth  is  liable,  the  defendant  Hertel  is  inter- 
ested to  the  extent  of  his  proportion  of  the  profits,  and  if 
both  are  liable  then  are  both  interested  to  the  extent  of  their 
respective  shares.  The  fountain  head  of  the  entire  bill  is  the 
agreement,  and,  although  the  defendants  are  charged  with 
distinct  violations  of  it,  we  see  no  reason  why  these  charges 
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should  not  be  heard  together  and  the  whole  difficxilty  adjusted 
in  one  suit^  rather  than  have  reoouxse  to  separate  actions. 
They  all  entered  together  into  one  general  undertaking,  and 
now  that  differences  have  grown  out  of  that  same  transaction^ 
it  certainly  is  expedient  for  all  hands  that  they,  since  they 
are  so  closely  connected,  should  be  settled  at  one  time.  In 
fact  it  seems  rather  difficult  to  see  how  complete  justice 
could  be  done  between  all  parties  other  than  by  this  action. 

That  the  corporation  was  made  a  party  plaintiff,  in  our 
opinion,  does  not  create  a  misjoinder  of  plaintiffs.  It  is  true,, 
in  one  sense  of  the  word,  that  their  interests  are  in  conflict, 
but  from  the  allegations  of  the  bill  there  is  no  such  conflict 
as  would  prevent  the  joinder,  for  relief  for  each  dass  of 
plaintiffs  is  not  asked  for  in  a  spirit  of  antagonism ;  but  with 
a  full  recital  of  the  facts  the  Court  is  asked  to  give  such  relief 
as  is  proper  from  those  facts.  Practically  it  is  immaterial 
to  which  class  it  is  awarded,  for  the  parties  are  all  of  those- 
interested  in  the  corporation. 

The  order  will  accordingly  be  affirmei 

Order  affirmed,  cause  remamded,  with  costs  to 
the  appellees. 
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THE  BALTIMORE  &  OHIO  R.  R.  CO. 

vs. 

HARVEY  W.  0.  WHITACRE. 

Common  carriers:  liability  to  employees.    Act  of  Congress  of 
April  22, 1909 :  negligence  of  railroad  the  gist  of  the  action; 
contributory  negligence;  ass\impticn   of  risk;   inter- 
state traffic;  train  in  preparation  for — ;  brake- 
man  going  across  railroad  yard  for  tin  cup. 
Cinder  pits:  negligent   construction;   evi- 
dence; usage  of  another  company.    Ex- 
pert testimony.   Photographs :  X-rays; 
authentication     by     photographer; 
explanations.    Employer  and  em- 
ployee:   assumption    of    risk. 
Negligence :  damages;  loss  of 
wages;  worth  of — ;  insur- 
ance tables.     Jury:  evi- 
dence; not  mere  spec- 
ulation; taking  case 
from — . 

The  provisions  of  the  Act  of  Congress  of  April  22nd,  1909^ 
entitled  "An  Act  Relating  to  the  Liability  of  Common  Carriers 
by  Railroad  to  Their  Employees  in  Certain  Cases,"  was  in- 
tended to  apply  to  certain  cases,  and  not  to  all  cases  betweten 
common  carriers  by  railroad  and  their  employees,    pp.  425-426 

Under  the  statute,  the  liability  of  railroads  for  injuries  to 
their  employees,  even  in  cases  arising  from  defects  and  insuffi- 
ciencies in  their  cars,  engines  and  other  appliances,  can  be  based 
on  negligence  only.  p.  42^ 
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The  Act  does  not  apply  to  cases  of  injury  from  defects,  etc., 
not  attributable  to  negligence.  p.  426 

In  any  given  case,  the  measure  of  the  carrier's  responsibility 
is  that  of  ordinary  care.  p.  426 

If  there  were  any  act  of  negligence  on  the  part  of  the  car- 
rier, the  provisions  of  the  Act  apply,  even  though  the  employee, 
injured  while  engaged  in  interstate  commerce,  had  himself 
been  guilty  of  contributory  negligence,  or  the  accident  was  due 
to  the  negligence  of  a  fellow-servant,  provided  there  had  been 
no  assumption  of  the  risk.  p.  426 

A  brakeman  of  a  freight  train,  that  was  being  prepared  to 
engage  in  interstate  commerce,  who  left  the  train  and  went 
across  the  railroad  yard  for  a  drinking  cup,  for  the  engine  crew 
on  the  trip,  is  engaged  in  interstate  commerce  within  the  mean- 
ing of  the  Act.  p.  427 

But  the  mere  failure  of  the  "tool  boy*'  of  the  railroad  com- 
pany to  have  provided  a  drinking  cup  for  the  engine- crew,  is 
not  sufficient  cause  for  imputing  negligence  to  the  company  so 
as  to  render  it  liable  for  injuries  sustained  by  a  brakeman 
while  crossing  the  railroad  yard  to  find  a  cup,  when  it  is  not 
proved  that  the  cup  was  essential  to  the  movement  of  the  train, 
and  when  it  appeared  that  the  use  of  the  cup  depended  on  indi- 
vidual taste,  many  preferring  the  lid  of  the  water  cooler. 

p.  427 

The  construction  of  railroad  cinder  pits  in  railroad  yards  for 
the  dumping  of  cinders  from  the  engines  is  not  a  matter  with 
which  average  individuals  are  so  brought  in  such  contact  with  in 
their  daily  lives,  as  to  make  them  necessarily  familiar  with 
what  is  and  is  not  proper  construction,  as  to  make  proper  the 
exclusion  of  expert  evidence.  p.  428 

The  obligation  of  master  and  servant  begins  when  the  serv- 
ant, in  pursuance  of  his  contract  with  the  master,  is  rightfully 
and  necessarily  upon  the  premises.  p.  428 

An  employee  assumes  all  the  risks  of  dangers  which  are  open 
and  obvious,  but  not  those  that  arise  from  the  negligence  of  the 
master,  unless,  with  knowledge  of  such  dangers,  the  employee 
continues  to  perform  his  work.  p.  429 
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A  brakeman  is  not  to  be  supposed,  from  his  employment,  to 
have  assumed  risks  as  to  the  safety  and  proper  construction  of 
cinder  pits,  in  a  place  in  the  railroad  yard,  where  he  had  no 
duties  or  concern.  p.  430 

The  theory  of  the  assumption  of  risks  applies  only  to  mat- 
ters related  with,  or  incident  to,  the  employee's  duties ;  and  not 
to  matters  in  other  parts  of  the  premises  where  he  has  no  duties, 
and  where  he  has  the  right  to  rely  on  the  employer's  having 
performed  his  entire  duty.  p.  430 

In  an  action  for  damages,  an  employee  has  the  right  to  the 
testimony  of  an  insurance  expert,  as  to  his  insurance  tables, 
giving  the  value  of  incomes,  such  as  the  plaintiff  was  receiving 
at  the  time  of  the  injury.  p.  430 

Such  evidence  is  admissible  as  a  guide  to  the  jury  in  deter- 
mining the  proper  amount  of  damages.  p.  431 

A  jury  should  not  be  left  with  no  evidence  except  vague  specu- 
lation, p.  431 

Insurance  tables  of  expectancy,  based  on  actual  and  large 
experience  of  insurance  companies,  while  not  conclusive,  are 
recognized  as  the  best  character  of  evidence  obtainable  for  such 
a  purpose.  p.  431 

But  the  mere  opinion  of  a  physician,  as  to  the  expectation 
of  life  of  the  plaintiff,  where  there  is  nothing  to  show  upon  what 
the  opinion  was  formed,  is  not  admissible  for  such  purpose. 

p.  431 

Upon  the  trial  of  issues  involving  questions  of  fractured 
bones,  etc.,  photographs  by  X-rays,  etc.  (properly  authenticat- 
ed), are  admissible  in  evidence,  and  it  is  admissible  and  proper 
to  examine  the  photographer  as  to  the  angle  of  light,  etc.,  at 
which  the  photographs  have  been  taken.  p.  431 

In  an  action  for  damaged  because  of  the  negligence  of  the 
defendant,  if  there  is  any  legal  evidence  tending  to  show  such 
negligence,  it  is  error  to  withdraw  the  case  from  the  jury. 

p.  432 

Upon  trial  of  issues  involving  the  negligence  of  the  defendant 
in  the  construction  of  the  appliance  by  which  the  plaintiff  was 
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injured,  evidence  that  another  concern  used  a  similar  construc- 
lion,  is  inadmissible.  p.  432 

■  In  an  action  for  damages  by  a  railroad  employee  against  the 
railroad  for  injuries  claimed  to  have  been  received  by  the  rail- 
road's  negligence,  prayers  involving  the  construction  by  the  jury 
of  the  defendant's  rules  are  erroneous.  p.  433 

Decided  January  6th,  1916. 

Appeal  from  the  Circuit  Court  for  Washington  County. 
(Hendeeson  and  Keedy,  JJ.) 

The  plaintiff,  a  brakeman  on  the  R  &  O.  K.  R,  wa? 
permanently  injured  by  falling  in  a  cinder  pit  in  one  of  the 
<3ompany'8  railroad  yards, — ^while  going  across  the  yard  at 
night  for  a  drinking  cup,  for  the  use  of  the  engine  crew  of  a 
train  being  prepared  to  engage  in  interstate  commerce;  the 
verdict  was  for  $5,300,  and  the  defendant  appealed. 

Plaintiff's  First  Prayer — The  plaintiff  by  his  counsel, 
prays  the  Court  to  instruct  the  jury  that  if  they  find  from 
the  evidence  that  the  defendant,  the  Baltimore  and  Ohio 
Railroad  Company,  was  and  has  been  since  the  23rd  day  of 
June,  1913,  a  corporation  duly  incorporated  under  the  Laws 
of  Maryland,  and  further  find  that  upon  the  23rd  day  of 
June,  1913,  the  defendant  was  a  conmion  carrier  by  railroad 
engaged  in  carrying  freight  from  the  said  State  of  Maryland, 
in  and  to  the  State  of  West  Virginia,  and  further  find  that 
on  the  23rd  day  of  June,  in  the  night  time  of  the  morning, 
the  day  and  year  aforesaid,  the  plaintiff,  Harvey  W.  C.  Whit- 
acre,  was  employed  by  the  said  defendant  railroad  company 
as  a  front  brakeman,  and  in  the  discharge  of  his  duties  as 
front  brakeman  in  the  defendant's  railroad  yards  at  or  near 
the  city  of  Cumberland,  Maryland,  and  assisting  in  prepar- 
ing and  getting  ready  one  of  the  defendant's  engines  and 
trains  to  carry  and  transport  freight  from  the  said  city  of 
Cumberland,  in  the  State  of  Maryland,  to  Cumbo  Yard,  in 
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the  State  of  Weit  Yiigniia,  sdA  fmrther  find  that  while  the 
said  Harvey  W.  C.  Whitacre  was  so  employed  by  the  defend- 
ant as  a  brakeman  on  said  train,  and  acting  within  the  scope 
of  his  employmei^t  as  such  brakeman,  if  they  so  find,  he  got 
off  the  wigine  and  was  walking  across  said  yard  in  the  dis- 
charge of  his  duties  as  such  brakeman  to  said  train,  in  the 
darkness  of  the  night  time,  and  fell  into  a  cinder  pit  and 
was  injured,  and  that  said  cinder  pit  was  negligently  main- 
tained then  and  there  by  the  defendant,  (unlighted  and  wUh- 
out  guards  and  in  such  condition  that  the  water  and  ashes 
concealed  said  pit)  and  that  said  cinder  pit  was  one  of  the 
appliances,  works  or  equipment  maintained  by  the  defendant, 
and  that  said  injury  was  due  in  whole  or  in  part  to  the 
negligence  of  the  defendant  in  (so)  maintaining  its  said 
appliance,  works  or  equipment  (as  aforesaid),  then  the  plain- 
tiff is  entitled  to  recover  in  this  action,  and  the  verdict  of 
tie  jury  must  be  for  the  plaintiff  (unless  the  jury  shall  fur- 
ther find  the  facts  set  forth  in  the  defendant's  tenth  prayer). 
(Granted  as  modified.) 

Plaintiff's  Second  Prayer — The  plaintiff  further  prays  the 
Court  to  instruct  the  jury  that  if  they  find  a  verdict  for  the 
plaintiff  and  in  so  finding  they  believe  from  the  evidence  that 
the  accident  was  due  entirely  to  the  n^ligence  of  the  defend- 
ant, and  that  the  plaintiff  in  no  manner  contributed  to  the 
accident  by  any  negligence  of  his  own,  then  in  estimating 
damages  the  jury  are  to  consider  the  health  and  condition 
of  the  plaintiff  before  the  injuries  complained  of  as  com- 
pared with  his  present  condition  in  consequence  of  such 
injuries,  and  whether  the  same  are  in  their  nature  perma- 
nent, and  how  far  they  are  calculated  to  disable  the  plaintiff 
from  engaging  in  those  business  pursuits  for  which,  in  the 
absence  of  such  injuries  he  would  have  been  qualified;  and 
also  the  physical  and  mental  suffering  to  which  he  has  been 
subjected  by  reason  of  said  injuries,  and  the  jury  are  to 
allow  such  damages  as  in  their  opinion  will  be  a  fair  and 
just  compensation  for  the  injuries  suffered.     (Granted.) 
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Plaintiff's  Third  Prayer — The  jury  are  instructed  that  if 
they  find  a  verdict  for  the  plaintiff,  and  in  so  finding  believe 
from  the  evidence  that  the  accident  was  caused  in  part  by 
the  negligence  of  the  plaintiff,  and  in  part  by  the  negligence 
of  the  defendant,  the  negligence  of  both  contributing  to  cause 
the  accident,  then  in  estimating  the  damages  they  must  sub- 
tract from  the  total  damages  they  may  find  the  plaintiff  suf- 
fered, calculated  according  to  the  plaintiff's  second  prayer, 
such  sum  as  they  may  believe  from  the  evidence  was  propor- 
tionat:e  to  the  amount  of  negligence  attributable  to  the  plain- 
tiff in  the  causing  of  the  aocident,  that  is  to  say,  for  illustra- 
tion :  If  the  jury  find  that  plaintiff  and  defendant's  negligence 
were  equally  efficient  causes  in  producing  the  accident  then 
the  jury  can  allow  the  plaintiff  only  one-half  of  the  damages 
they  may  find  he  actually  suffered  by  reason  of  the  accident, 
calculated  according  to  the  plaintiff's  second  prayer,  or  if 
they  find  that  the  plaintiff's  negligence  was  one-fourih,  and 
the  defendant's  three-fourths  of  the  total  negligence,  produc- 
ing the  accident,  then  the  jury  can  allow  the  plaintiff  the 
amount  of  damages  they  may  find  he  suffered,  calculated  in 
accordance  with  the  plaintiff's  second  prayer,  less  the  one- 
fourth  attributable  to  him;  or  if  they  find  the  plaintiff's 
negligence  was  three-fourths  and  the  defendant's  one-fourth, 
of  the  total  negligence  producing  the  accident,  then  the  jury 
can  allow  the  plaintiff  the  amoimt  of  damages  they  may  find 
he  suffered,  calculated  in  accordance  with  the  plaintiff's 
second  prayer,  less  the  three-fourths  attributable  to  him,  and 
so  on  for  any  other  proportionate  negligence  the  jury  may 
find,  the  above  figures  being  used  only  for  illustration. 
{Oranted.) 


Defendant's  First  Prayer — The  defendant  prays  the  Court 
to  instruct  the  jury  that,  under  the  pleadings  in  this  case, 
there  is  no  evidence  legally  sufficient  to  entitle  the  plaintiff 
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to  recover,  and  their  verdict  must  be  for  the  defendant. 
{Rejected.) 

Defendanfs  Second  Prayer — The  jnry  are  instructed  that, 
in  order  to  find  a  verdict  for  the  plaintiff,  they  must  find  from 
the  greater  weight  of  the  evidence  that  the  plaintiff  was 
injured  while  engaged  in  some  act  within  the  scope  of  his 
employment,  which  had  some  real,  {or)  substantial  {relation 
to  interstate)  traflSc  over  defendant's  railroad.  {Granted  as 
modified.) 

Defendant's  Third  Prayer — The  defendant  prays  the 
Court  to  instruct  the  jury  that,  under  the  pleadings  in  this 
case,  there  is  no  evidence  legally  sufiicient  to  enable  the  jury 
to  find  any  negligence  on  the  part  of  the  defendant,  which 
contributed  to  the  injury  complained  of,  and  their  verdict 
must  be  for  the  defendant.     {Rejected.) 

Defendant's  Fourth  Prayer-^The  jury  is  instructed  that, 
if  they  find  that  cinder  pits  of  similar  construction  to  the 
cinder  pit  of  the  defendant  mentioned  in  the  evidence  are 
usually  and  generally  constructed  by  railroad  companies 
without  guard  rails  or  barriers  at  or  near  the  sides  thereof, 
then  the  jury  cannot  find  any  n^ligence  upon  the  part  of  the 
defendant  from  the  fact  that  there  were  no  guard  rails  or 
barriers  at  or  near  the  sides  of  the  cinder  pit  of  the  defend- 
ant mentioned  in  the  evidence,  if  the  jury  shall  so  find. 
{Rejected.) 

Defendant's  Fifth  Prayer — The  jury  is  instructed  that, 
even  if  they  find  from  the  evidence  that  the  cinder  pit  men- 
tioned in  the  evidence  was  dangerous  or  unsafe,  they  cannot 
find  for  the  plaintiff,  unless  they  further  find  that  the  defend- 
ant was  guilty  of  negligence  in  either  the  method  of  con- 
struction of  the  said  cinder  pit  or  in  the  maintenance  or 
operation  thereof  and  that  such  negligence,  if  the  jury  shall 
so  find,  contributed  to  the  injury  complained  of.  {Granted 
as  modified.) 

Defendant's  Sixth  Prayer — The  jury  are  instructed  that 
there  is  no  l^ally  sufiicient  evidence  in  this  case  that  the 
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plaintiff  was  injured  while  he  was  employed  by  the  defend- 
ant in  interstate  commerce  and  their  verdict  must  be  for  the 
defendant.     (Rejected. ) 

Defendant's  Seventh  Prayer — The  jury  are  instructed 
that  the  burden  of  proof  is  on  the  plaintiff  in  this  case  to 
show  by  the  greater  weight  of  the  evidence  that  some  definite 
act  of  negligence  of  the  defendant  was  the  primary  and  proxi- 
mate cause  of  the  injury  complained  of.     (Rejected.) 

Defendant's  Eighth  Prayer — The  jury  are  instructed  that, 
if  they  find  from  the  evidence  that  the  plaintiff  at  the  time 
and  place,  when  and  where  he  suffered  the  injury  com- 
plained of,  was  in  the  emplojinent  of  the  defendant,  and 
that  he  was  directed  by  the  fireman  on  the  engine  mentioned 
in  evidence,  if  the  jury  shall  so  find,  to  himt  up  the  tool  boy 
and  get  a  tin  cup  from  him  for  the  use  of  the  crew  on  said 
engine,  if  the  jury  shall  so  find,  and  that  the  plaintiff,  in 
compliance  with  such  direction  of  said  fireman,  left  his  en- 
gine and  walked  about  the  yard  of  the  defendant  looking  for 
said  tool  boy,  to  get  said  cup,  if  the  jury  shall  so  find,  and, 
while  so  doing,  walked  or  fell  into  the  cinder  pit  mentioned 
in  evidence,  if  the  jury  shall  so  find,  and  was  injured,  yet 
their  verdict  must  be  for  the  defendant,  unless  they  further 
find  that  the  said  fireman  had  authority  to  give  such  direc- 
tion to  the  plaintiff  and  that  the  plaintiff  acted  upon  such 
direction  and  not  upon  his  own  volition,  and  the  jury  are 
further  instructed  that  there  is  no  evidence  in  this  case  l^ally 
sufficient  to  establish  that  the  fireman  had  authority  to  give 
such  order  or  direction,  unless  they  shall  find  that  the  engi- 
neer was  absent  from  the  said  engine  and  left  the  same  in 
charge  of  the  said  fireman.     (Rejected.) 

Defendant's  Ninth  Prayer — The  defendant  prays  the 
Court  to  instruct  the  jury  that,  if  they  find  from  the  evi- 
dence that  the  construction  of  the  cinder  pit  in  the  east- 
bound  yard  of  the  defendant,  referred  to  in  the  evidence  was 
completed  and  put  in  operation  on  or  about  January  Ist, 
1913,  and  was  of  modem  design  and  well  constructed,  and 
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was  maintained  and  operated  as  cinder  pits  are  usually  and 
generally  maintained  and  operated  by  railroads,  and  that  the 
plaintiff,  before  the  injury  complained  of  in  this  suit,  had 
been  employed  by  the  defendant  as  a  braJceman,  running  in 
and  out  of  the  said  east-bound  yard  of  the  defendant,  for 
three  years  next  preceding  said  injury,  and  during  the  time 
of  the  construction  of  said  cinder  pit,  and  saw  the  progress 
of  the  work  thereon,  and  well  knew  the  location,  character 
and  design  of  said  cinder  pit,  from  having  seen  the  same 
many  times,  then  the  plaintiff  assmned  the  risk  and  danger 
of  falling  into  said  cinder  pit,  and  their  verdict  must  be  for 
the  defendant  even  if  they  further  find  from  the  evidence 
that  said  cinder  pit  was  not  protected  by  guard  rails  or  other 
barriers  on  the  sides  thereof  and  that  the  plaintiff  fell  into 
said  cinder  pit  and  was  injm^ed.     (Rejected.) 

Defendant's  Tenth  Prayer — The  defendant  prays  the 
Court  to  instruct  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  cinder  pit  referred  to  in  evidence  was  con- 
structed by  the  defendant,  in  its  east-bound  yard  after  such 
design  and  according  to  such  plan  as  is  generally  employed  by 
railroad  companies  reasonably  and  prudently  managed  in  the 
construction  of  such  pits  (under  similar  conditions),  and 
that  such  pit  was  a  necessary  part  of  the  equipment  of  the 
defendant,  and  was  maintained  and  operated  in  the  same 
way  as  such  railroads  generally  maintain  and  operate  such 
pits  (under  similar  conditions,  as  aforesaid),  and  that  said 
cinder  pit  could  not  be  properly  and  effectually  maintained 
and  operated  for  the  purpose  for  which  it  was  designed,  with 
guard  rails  on  one  or  both  sides  thereof,  and  that  said  cinder 
pit  was  lighted  by  four  arc  electric  lights  (at  the  time  of  the 
accident),  and  that  its  construction,  location  and  maintenance 
were  well  and  fully  known  by  the  plaintiff,  (and  that  all  the 
conditions  surrounding  the  plaintiff  were  then  a)id  there 
such  as  to  encible  any  one  in  the  possession  of  his  faculties 
walking  in  said  yard  in  the  immediate  vicinity  to  recognize 
his  whereabouts  with  reference  to  said  pit  and  to  see  the  pit 
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by  the  exercise  of  ordinary  care  on  his  part),  then  the  con- 
struction, maintenance  and  operation  of  said  cinder  pit,  with- 
out guard  rails  or  other  barriers,  on  either  side  thereof, 
was  not  negligence  on  the  part  of  the  defendant,  and  their 
verdict  must  be  for  the  defendant,  even  though  the  jury  may 
further  find  that  the  plaintiff  fell  into  said  cinder  pit  and 
was  injured  because  it  was  not  protected  on  the  sides  by 
guard  rails  or  barriers.     {Granted  as  modified.) 

Defendant's  Eleventh  Prayer — The  jury  are  instructed 
that,  if  they  find  from  the  evidence  that  when  the  plaintiff 
entered  into  the  service  of  the  defendant  and  remained 
therein,  after  the  construction  and  operation  of  the  cinder 
pit  mentioned  in  the  evidence,  if  the  jury  shall  so  find,  with 
knowledge  of  the  location  and  construction  of  said  cinder  pit, 
with  relation  to  the  position  of  his  engine  spoken  of  in  evi- 
dence on  the  night  of  the  accident,  the  plaintiff  assumed  all 
the  natural  and  ordinary  risks  and  perils  of  his  employment 
by  the  defendant  as  a  brakeman  in  and  about  said  yard,  and 
the  risk  of  falling  into  said  cinder  pit,  and  the  plaintiff  can- 
not recover  for  any  injury  which  the  jury  may  find  he  sus- 
tained by  falling  therein.     {Rejected.) 

Defendant's  Twelfth  Prayer — The  jury  are  instructed,  if 
they  find  from  the  evidence  that  the  plaintiff  had  been  in 
and  out  of  the  yard  of  the  defendant  in  the  neighborhood  of 
the  cinder  pit  in  mentioned  evidence  as  many  as  twenty  times 
or  thereabouts,  in  the  day  time,  and  once  at  night,  between 
the  time  when  the  said  cinder  pit  was  put  in  operation,  about 
January,  1913,  and  the  date  of  the  accident,  June  23,  1913, 
if  the  jury  shall  so  find,  that  then  the  plaintiff  had  ample 
opportunity  to  ascertain  and  know  the  location  of  said  cinder 
pit,  with  reference  to  the  track  on  which  his  engine  stood  on 
the  night  of  the  accident,  and  to  know  that  said  cinder  pit 
was  not  protected  at  the  sides  by  railings  or  barriers,  of  any 
kind,  and  the  jury  are  further  instructed  that  then  the  danger 
of  falling  into  said  pit  was  one  of  the  risks  or  perils  of  the 


Digitized  by 


Google 


B.  &  O.  R  R  CO.  vs.  WHIT  ACRE.  421 

Md.]  Prayers. 

employment  of  the  plaintiff,  which  he  assumed  in  entering 
into  said  employment  and  remaining  therein  after  he  had 
such  knowledge  of  the  location  and  condition  of  said  pit  or 
such  opportunity  of  acquiring  such  knowledge,  and  their  ver- 
dict must  be  for  the  defendant.     (Rejected,) 

Defendant's  Thirteenth  Prayer — The  jury  are  instructed 
that  the  rules  of  the  defendant  company,  offered  in  evidence, 
did  not  give  the  fireman  of  the  crew  of  engine  Xo.  41.*):] 
authority  to  order  or  direct  the  plaintiff  as  brakeman  to  go 
after  the  tool  boy  and  get  a  tin  cup  for  the  use  of  the  crew 
of  said  engine.  (Rejected  by  a  divided  Court — Keedy,  J., 
for;  Henderson,  J.,  against  granting  instructions.) 

Defendant's  Fourteenth  Prayer — The  jury  is  instructed 
that,  under  the  pleadings  in  this  case,  they  cannot  find  for 
the  plaintiff,  unless  they  find  from  a  preponderance  of  all 
the  evidence  that  the  fireman  of  engine  No.  4153  ordered  or 
directed  the  plaintiff  to  procure  a  tin  cup  for  the  use  of  said 
engine  and  shall  further  find  that,  under  the  rules  or  regu- 
lations of  the  defendant  in  force  at  that  time,  the  said  fire- 
man then  and  there  had  authority  to  give  such  order  or  direc- 
tion to  the  plaintiff  and  that  it  was  the  duty  of  the  plaintiff 
to  obey  such  order  or  direction  of  the  fireman,  if  they  shall 
find  the  said  fireman  gave  such  order  or  direction.  (Re- 
jected.) 

Defendant's  Fifteenth  Prayer — The  jury  is  instructed 
that,  under  the  pleadings  in  this  case,  there  is  no  evidence 
legally  sufficient  to  entitle  the  plaintiff  to  recover  damages 
for  any  alleged  unskillful  or  improper  treatment  of  the  injur- 
ies alleged  to  have  been  sustained  by  him.     (Granted.) 

Defendant's  Sixteenth  Prayer — The  jury  is  instructed  that 
there  is  no  evidence  in  this  case  legally  sufficient  to  enable 
them  to  find  that  the  fireman  of  engine  ISTo.  4153  had  any 
authority  to  give  any  direction  or  order  to  the  plaintiff  or 
that  the  plaintiff  was  required  to  obey  any  alleged  order  of 
the  said  fireman,  unless  they  shall  find  that  the  engineer 
of  the  said  engine  was  absent  from  the  said  engine  at  the 
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time  the  order  is  alleged  to  have  been  given  and  said  fireman 
was  then  and  there  in  charge  of  the  said  engine.  (Granted.) 
Defendant's  Seventeenth  Prayer — The  jury  is  instructed 
that  if  they  find  that  the  rules  and  regulations  of  the  defend- 
ant offered  in  evidence  from  rule  book  No.  10367  were  iu 
force  and  effect  at  the  time  of  the  happening  of  injury  com- 
plained of  and  that  the  rules  and  r^ulations  as  contained 
in  Eule  Book  Wo.  722  were  not  in  force  and  effect  at  the 
said  time,  then  there  is  no  evidence  in  this  case  legally  suffi- 
cient from  which  they  can  find  that  the  fireman  of  engine 
No.  4153  had  any  authority  to  give  any  order  or  direction 
to  the  plaintiff  to  procure  a  tin  cup  for  the  use  of  the  crew 
of  said  engine.  {Rule  Book  No.  10367  hwving  been  with- 
drawn by  counsel  for  plaintiff,  with  leave  of  Court,  the  above 
prayer  is  rejected.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Burke,  Thomas,  Patttso>:,  Urnkk,  Stockbriixje  and 
Constable,  JJ. 

George  A.  Fearre  (with  whom  was  H.  H.  Keedy  an  the 
brief),  for  the  appellant. 

Albert  A.  Dovh  (with  whom  were  Charles  D.  Wagaman 
and  Frank  A.  Perdew  on  the  brief),  for  the  appellee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

This  Court  is  now  called  upon,  for  the  first  time,  to  apply 
in  an  action  to  recover  for  personal  injury  the  provisions  of 
the  Act  of  Congress  of  April  22nd,  1908,  Chap.  149,  entitled 
^'An  Act  Eelating  to  the  Liability  of  Common  Carriers  by 
Eailroad  to  Their  Employees  in  Certain  Cases."  The  special 
importance  lies  in  the  fact  that  under  that  Act  the  established 
rules  of  the  common  law  Avith  regard  to  contributory  negli- 
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gence,  negligence  of  a  fellow-servant  and  assumption  of  risk 
were  radically  modified. 

The  case  presented  brings  up  for  review  the  rulings  of  the 
trial  Court  upon  demurrers  to  the  declaration,  forty-six 
exceptions  reserved  to  the  admission  or  rejection  of  evidence, 
and  one  to  the  action  of  the  Court  upon  the  prayers.  It  will 
not  be  necessary,  however,  to  consider  each  one  of  these  in 
detail,  four  of  the  bills  of  exception,  the  fifth,  seventeenth, 
fortieth  and  forty-third,  having  been  abandoned  by  the  coun- 
sel for  the  appellant  in  his  brief,  and  the  large  proportion  of 
the  others  will  be  suflSciently  dealt  with  in  an  expression  of 
the^  views  of  this  Court  upon  the  Act  in  question,  as  applied 
to  this  particular  case. 

The  important  facts  in  the  case  are  as  follows :  Harvey  W. 
C.  Whitacre  had  been  for  several  years  an  employee  of  the 
Baltimore  and  Ohio  Bailroad  Company  as  a  brakeman,  and 
at  the  time  of  the  happening  of  the  accident  in  question, 
June  23rd,  1913,  was  what  is  knov^n  as  front  brakeman  on 
a  freight  train,  having  a  run  from  Cumberland,  in  the  State 
of  Maryland,  to  the  Cumbo  Yards,  near  Martinsburg,  in  the 
State  of  West  Virginia.  The  railroad  was  at  the  time  a 
common  carrier,  engaged  in  doing  interstate  business,  and 
the  employment  of  Whitacre  was  in  the  conduct  of  interstate 
business.  On  the  morning  of  the  day  named,  Whitacre  was 
called  about  1  o'clock,  with  orders  to  join  a  train  in  his 
capacity  of  brakeman,  which  was  to  leave  Cumberland  at  2 
o'clock.  In  response  to  that  call,  at  or  about  the  appointed 
time,  he  reported  at  the  caller's  office,  and  then  proceeded 
through  the  yard  of  the  railroad  company  to  join  the  engine, 
which  was  to  be  coupled  to  the  train  at  the  Evitts  Creek 
Yard,  some  half-mile  distant.  The  locomotive  was  then 
standing  upon  a  "ready  track,"  and  as  the  brakeman  ap- 
proached it  he  did  not  see  the  engineer  but  did  see  the  fire- 
man, and  Whitacre  put  on  his  working  clothes.  He  then 
inquired  of  the  fireman  whether  he  was  ready  to  start,  and 
he  received  the  answer,  "No,  not  quite.''    "The  tool  boy  had 
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not  been  there  and  had  left  him  no  tin  cup,  and  he  asked  me 
to  go  and  hunt  the  tool  boy  and  get  a  tin  cup."  This  is  the 
testimony  of  the  plaintiff  himself.  The  fireman's  version 
differs  somewhat  Acting  upon  what  the  plaintiff  under- 
stood to  be  the  order  or  request  of  the  fireman,  he  did  start 
to  look  for  the  tool  boy  and  tin  cup,  and  saw  at  a  little  dis- 
tance a  moving  light,  which  he  followed,  supposing  it  to  be 
a  lantern  in  the  hands  of  the  tool  boy.  Suddenly  the  light 
disappeared  around  some  object,  subsequently  ascertained 
to  be  an  engine.  The  plaintiff  then  took  a  few  steps  back- 
ward and  fell  into  a  cinder  pit,  which  was  near  the  center  of 
the  yard,  and  used  for  the  purpose  of  raking  the  cinders  into 
from  the  firepan  of  the  locomotive.  This  cinder  pit  was  of 
large  size,  approximately  180  feet  in  length  by  50  feet  in 
breadth,  and  varying  in  depth  from  3^^  to  9  feet.  It  was  of 
recent  construction,  having  been  in  use  but  about  six  months, 
and  was  what  is  known  as  a  water  pit  as  distinguished  from 
rt  dry  pit.  There  was  no  railing  around  the  pit,  but  at  or 
near  the  center  it  was  spanned  by  iron  or  steel  beams,  upon 
which  was  worked  a  travelling  crane,  that  was  used  in  the 
daytime  for  the  removal  of  cinders  from  the  pit.  The  alle- 
gations contained  in  the  declaration,  and  borne  out  in  the 
testimony,  were  to  the  effect  that  it  had  been  raining;  that 
the  night  was  somewhat  thick  and  foggy,  and  that  the  top 
of  the  water  in  the  pit  was  covered  to  a  greater  or  less  extent 
with  ashes,  which  made  it  difficult,  if  not  impossible  to 
distinguish  it  in  appearance  from  solid  ground.  When  the 
plaintiff  fell  into  the  pit  he  was  wetted  up  to  his  waist,  and 
fell  across  an  iron  bar  or  rail,  but  clambered  out,  returned 
to  his  engine  without  the  tin  cup,  and  the  engine  proceeded 
to  the  Evitts  Creek  Yard,  where  it  was  attached  to  the  cars 
to  be  hauled  to  the  Cumbo  Yard.  The  plaintiff  performed  a 
portion,  if  not  all,  of  his  regular  duties  as  brakeman,  which 
involved  getting  down  and  coupling  and  uncoupling  the  air 
pipes  between  the  tender  of  the  engine  and  the  front  rfreight 
car.     This  operation  was  repeated  several  times  between 
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Cumberland  and  the  Ciimbo  Yard.  He  did,  however,  while 
on  the  trip  complain  of  his  accident  to  the  conductor  of  the 
train,  and  an  accident  report  was  made  out  at  Hansrote, 
one  of  the  intermediate  stations.  From  the  Oumbo  Yard  the 
plaintiff  returned  to  Oumberland  on  a  passenger  train.  The 
following  day  he  consulted  a  physician,  who  after  examining 
him  found  a  rupture  for  which  an  operation  was  performed, 
and  from  which  he  recovered.  After  some  months  the  plain- 
tiff complained  of  pain  in  his  spine,  for  which  he  was  treated 
fay  applying  a  white  hot  iron ;  and  still  later  there  developed 
what  was  claimed  to  be  a  fracture  of  the  bone  of  the  thigh 
oontaining  the  socket,  with  which  the  head  of  the  femur  artic- 
ulates. These  are  in  substance  the  injuries  to  recover  for 
which  the  suit  was  brought  Some  others  were  set  out  in  the 
■declaration,  but  not  substantiated  by  the  proof. 

The  declaration  in  its  various  counts  charges  negligence, 
n^ligence  in  the  omission  to  supply  the  tin  cup,  negligence 
in  the  construction  and  maintenance  of  the  cinder  pit,  and 
inferentially  negligence  in  allowing  the  ashes  deposited  in 
the  cinder  pit,  or  some  portion  of  them,  to  obey  the  laws  of 
gravitation,  and  float  on  the  top  of  the  water. 

The  grounds  upon  which  liability  is  denied  by  the  defense 
are,  absence  of  negligence  upon  the  part  of  the  railroad  com- 
pany, both  as  to  the  tin  cup  and  the  construction  of  the  pit ; 
secondly,  that  the  risk,  if  risk  there  was,  was  one  assumed 
by  the  plaintiff  when  he  entered  upon  the  employment,  and 
it  was  further  urged  that  in  leaving  the  engine  and  going  to 
look  for  the  tool  boy,  the  plaintiff  was  doing  an  act  not 
materially  or  directly  connected  with  interstate  commerce, 
and  that,  therefore,  the  Act  of  Congress  had  no  application. 

The  first  question  to  be  answered  is  as  to  the  applicability 
of  the  Act  of  Congress.  It  is  difficult  to  reconcile  the  various 
decisions,  even  to  reconcile  those  of  the  same  Court.  A  few 
propositions,  however,  are  clear.  These  are,  that  the  Act 
was  intended  to  apply  only  in  certain  cases,  thus  recognizing 
that  there  was  a  class  of  cases  which  might  arise  between  a 
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common  carrier  by  railroad  and  its  employees,  in  which 
the  Act  had  no  applicability.  This  was  distinctly  recognized 
in  the  case  of  the  Illinois  Central  B.  R.  Co.  v.  Behrens,  233 
V.  S.  473,  in  an  opinion  by  Justice  Van  de  Vanteb,  and 
is  further  emphasized  by  section  1  of  the  Act :  "This  clause 
has  two  branches;  the  one  covering  the  negligence  of  the 
officers,  agents  or  employees  of  the  carrier  *  ^  *^  and  the 
other  relating  to  the  defects  and  insufficiencies  in  the  cars, 
engines,  appliances,  etc."  But  plainly  with  respect  to  the 
latter,  as  well  as  the  former  ground  of  liability,  it  was  the 
intention  of  Congress  to  base  the  action  on  negligence  only, 
and  to  exclude  responsibility  of  the  carrier  to  its  employees 
for  defects  and  insufficiencies  not  attributable  to  negligence 
*  *  ^'.  To  hold  that  under  the  statute  the  railroad  company's 
liability  for  the  injury  or  death  of  an  employee  resulting 
from  any  defects  or  insufficiencies  of  its  cars,  engines,  appli- 
ances, etc.,  however  caused,  is  to  take  from  the  Act  the  words 
"due  to  its  negligence."  The  plain  effect  of  these  words  is 
to  condition  the  liability  upon  negligence."  And  in  any  given 
case  the  measure  of  the  responsibility  of  the  carrier  is  that 
of  ordinary  care.  Seaboard  Air  Line  v.  Horton,  233  U.  S. 
601. 

The  argument  and  brief  of  the  railroad  company  devoted 
much  attention  to  the  question  of  primary  negligence;  but 
under  the  wording  of  the  Act  this  contention  can  not  be  held 
sound ;  if  there  was  any  act  of  negligence  upon  the  part  of 
the  railroad  company,  then  even  though  there  was  contribu- 
tory negligence  upon  the  part  of  the  plaintiff,  or  of  a  fellow 
servant,  and  the  plaintiff  was,  at  the  time  of  the  happening 
of  the  accident,  engaged  in  interstate  commerce,  and  there 
had  been  no  assumption  of  the  risk  upon  his  part,  then  the 
Act  must  be  held  to  apply. 

That  the  plaintiff  must  be  regarded  as  being  engaged  in 
interstate  commerce  at  the  time  of  the  happening  of  the  acci- 
dent seems  conclusively  settled  by  two  cases.  In  the  /^-^  S. 
&  W.  R.  R.  Co.  V.  Tucker,  35  App.  D.  C.  123,  subsequently 
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aflSnned  per  curiam  by  the  Supreme  Court,  Tucker  was  killed 
by  being  struck  by  an  engine  when  he  was  on  the  premises 
of  the  defendant,  in  response  to  its  call  to  assume  the  duties 
he  had  been  engaged  by  the  defendant  to  assume  for  their 
mutual  interest  and  advantage;  and  it  was  there  laid  down 
that  the  obligation  of  the  master  commences  when  the  servant, 
in  pursuance  of  his  contract  with  the  master,  is  rightfully^ 
and  necessarily  upon  the  premises  of  the  master.  In  the 
No.  Car.  B.  R.  v.  Zachary,  232  U.  S.  248,  it  was  held  that 
the  acts  of  an  employee  in  preparing  an  engine  for  a  trip 
to  move  freight  in  interstate  commerce,  although  done  prior 
to  the  actual  coupling-up  of  the  interstate  cars,  are  acts  done- 
while  engaged  in  interstate  commerce.  In  this  latter  case 
the  party  for  whose  death  the  action  was  brought  was  a  fire- 
man on  a  locomotive  of  the  Southern  Railway,  he  had  pre- 
pared his  engine  for  the  trip  and  was  crossing  the  railroad 
yard  from  his  engine  to  go  to  his  boarding-house;  and  had 
passed  behind  one  locomotive,  when  he  was  run  down  by  a 
switching  engine  on  an  adjoining  track.  Certainly  the  act  of 
the  fireman  in  going  to  his  boarding-house  was  no  more  an 
act  connected  with  interstate  commerce  than  was  the  act  of 
Whitacre  in  hunting  for  a  tool  boy  in  order  to  obtain  a  tin 
cup  for  the  use  of  the  crew  on  its  trip. 

An  endeavor  was  made  in  the  evidence  to  predicate  the 
act  of  negligence  of  the  company  upon  the  failure  of  the- 
tool  boy  to  supply  the  locomotive  with  a  cup,  an  attempt 
which  was  but  partially  successful  as  it  was  not  satisfactorily 
shown  that  the  tin  cup  was  an  absolute  essential  to  the  move- 
ment of  the  train,  which  in  fact  did  move  without  it,  and  the 
evidence  of  the  fireman  tended  rather  to  show  that  even  if  it 
had  been  present,  its  use,  according  to  individual  taste,  might 
have  been  dispensed  with  in  favor  of  the  lid  of  the  water 
cooler. 

In  the  prayers  which  were  offered  at  the  conclusion  of  the 
case,  the  tin  cup  as  a  negligent  omission  on  the  part  of  the 
company  seems  to  have  been  lost  sight  of,  and  the  negligent 
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act  relied  on,  at  this  stage,  appears  to  have  been  the  method 
of  construction  and  maintenance  of  the  cinder  pit.  There 
was  a  practical  unanimity  of  evidence  that  the  pit  itself  was 
admirably  constructed  according  to  the  best  modem  engineer- 
ing ideas  of  what  such  a  pit  should  be,  but  the  negligence 
claimed  was  of  two  descriptions :  one,  the  insufficient  lighting 
of  the  pit,  in  regard  to  which  there  was  a  conflict  of  evidence 
whether  the  electric  lights  which  had  been  placed  there  were 
or  were  not  burning  at  the  time  of  the  happening  of  the 
accident,  so  as  to  give  a  good  illumination  of  the  pit;  and, 
second,  that  the  pit  was  a  dangerous  appliance  for  the  purpose 
for  which  it  was  designed  and  used,  by  reason  of  the  absence 
of  guard  rails.  Upon  this  phase  also  there  was  a  conflict 
of  evidence,  that  of  the  plaintiff  in  support  of  the  dangerous 
character  of  the  appliance,  being  the  testimony  of  certain 
engineers  in  the  nature  of  what  is  commonly  spoken  of  as 
•expert  testimony. 

Some  of  the  exceptions  to  evidence  go  to  the  admissibility 
of  this  testimony,  upon  the  theory  that  the  dangerous  char- 
acter vel  non  of  the  pit  as  constructed  without  guard  rails, 
and  with  water  upon  which  the  lighter  portion  of  the  ashes 
might  float,  was  a  matter  so  within  the  common,  every-day 
knowledge  of  the  average  citizen  that  expert  evidence  was 
inadmissible.  With  that  contention  this  Court  can  not  agree; 
the  construction  of  railroad  cinder  pits  is  not  a  matter  with 
which  the  average  individual  is  so  brought  in  contact  in  his 
daily  life  as  to  be  necessarily  familiar  with  what  is  and  what 
is  not  practicable  and  proper,  as  to  exclude  evidence  of  an 
expert  character.  Furthermore,  it  appears  that  only  a  verr 
small  number  of  water  pits  have  been  built  thus  far  in  this 
country.  How  they  may  compare  with  dry  pits  in  the  ele- 
ment of  danger  is  known  to  but  few  and  is  clearly  without 
the  range  of  the  ordinary  experience  of  the  individual.  It 
was,  therefore,  proper  to  admit  this  evidence,  as  was  done, 
and  there  was  thus  raised  by  the  testimony  a  distinct  issue. 
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as  to  the  negligence  of  the  defendant,  the  railroad  company,, 
in  the  construction  and  maintenance  of  the  pit. 

Did  the  plaintiff,  Mr.  Whitacre,  assume  this  risk?  I  he 
i-ule  has  been  frequently  laid  down,  both  in  this  State  and 
elsewhere,  upon  this  subject,  and  is  well  stated  in  the  case  of 
Wood  V.  HeigeSj  83  Md.  257,  that  a  person  assumes  all  risk 
of  all  dangers  which  are  open  and  obvious,  but  not  dangerous 
which  arise  from  the  negligence  of  the  master,  unless  after 
knowledge  of  such  danger  the  servant  continues  with  full 
knowledge  to  perform  his  work.  The  rule  was  given  its 
fullest  application  in  the  Seaboard  Air  Line  R.  B,  v.  Horton, 
233  U.  S,  492,  where  the  guard  glass  over  the  boiler  gauge 
in  the  cab  of  a  locomotive  was  missing,  and  was  reported  as 
missing  by  the  engineer  to  his  superior  seven  or  eight  days 
before  the  happening  of  the  accident,  and  though  the  missing 
guard  glass  was  not  supplied,  the  engineer  continued  to  run 
his  engine,  and  was  injured  by  the  bursting  of  the  gauge,  and 
the  engineer  was  held,  by  continuing  to  work  without  the 
replacement  of  the  guard  glass,  to  have  assumed  the  risk  inci- 
dent to  its  absence.  And  a  similar  case  is  that  of  Byers  v. 
The  Coal  Co.,  230  Pa.  10;  although  in  this  latter  case  the 
Act  of  Congress  was  in  no  way  involved.  See  also  So,  By. 
Co.  Y.  Crockett,  234  U.  S.  730.  In  the  case  under  considera- 
tion the  plaintiff  had  been  into  the  Cumberland  Yard  in  con- 
nection with  his  work  on  a  number  of  occasions;  certainly 
once  at  night,  and  knew  or  must  have  known  of  the  existence 
there  of  the  cinder  pit;  but  the  performance  of  his  duties 
was  not  at  the  cinder  pit,  nor  was  he  necessarily  placed  in  the 
position  with  relation  to  it  where  he  must  be  construed  by 
law  to  have  known  whether  it  was  a  dangerous  appliance  or 
not,  and  he  had  the  right  to  assume,  that  as  constructed  it  was 
a  proper  and  safe  appliance.  Upon  this  branch  of  the  case 
the  Act  of  Congress  has  no  application,  because  section  4, 
by  its  terms,  applies  only  in  a  certain  class  of  cases,  of  which 
this  is  not  one,  and  if  we  take  the  rules  as  applied  in  the 
State  Courts,  the  risks  which  are  assumed  by  an  employee 
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are  those  incident  to,  or  connected  with,  the  work  which  the 
employees  perfbrm,  not  those  which  may  exist  in  other  por- 
tions of  the  establishment  or  yard  where  he  himself  has  no 
duties  and  where  he  has  the  right  to  rely  upon  the  master  s 
having  performed  his  entire  duty.  In  the  case  of  McCann  v. 
Alt.  Mills,  20  K.  I.  566,  relied  upon  by  the  appellant,  and 
which  is  the  case  most  nearly  approaching  this  in  its  facts, 
the  Court  did  say  that,  "It  was  the  duty  of  the  employer  to 
furnish  his  employees  drinking  water,  but  the  fact  that  it  was 
not  so  furnished  does  not  warrant  the  plaintiff  in  wandering 
about  the  yard  in  the  darkness  in  search  of  it,  at  any  one's 
risk  except  his  own;"  the  Court,  however,  in  deciding  the 
<5ase  places  its  decision  not  upon  the  assumption  of  risk,  but 
of  the  contributory  n^ligence  of  the  plaintiff.  So  in  this 
case,  the  act  of  the  plaintiff  in  going  about  the  yard  as  he  did, 
was  one  to  be  viewed  rather  as  contributor^'  negligence  than 
an  assumption  of  risk,  and  that  aspect  of  the  case  was  fully 
and  properly  covered  by  the  plaintiff's  third  prayer. 

From  what  has  been  said,  it  follows,  that  no  reversible 
•error  is  found  in  the  rulings  of  the  trial  Court  upon  the  de- 
murrer to  the  declaration,  or  the  1st,  2nd,  3rd,  4th,  9th,  10th, 
18th,  19th,  20th,  21st,  22nd,  25th,  27th,  30th,  31st,  32nd, 
33rd,  34th,  35th,.  36th,  37th,  38th,  39th,  42nd  and  46th  ex- 
ceptions to  evidence.  The  7th  exception  was  to  permitting 
the  plaintiff  to  testify  with  regard  to  promotions  in  the 
service;  at  best  the  question  was  immaterial,  and  no  injurr 
has  been  pointed  out  or  is  apparent  from  the  admission  of 
that  evidence  by  the  Court. 

The  eighth  exception  was  to  the  exclusion  upon  cross- 
examination  of  the  plaintiff  of  the  question,  whether  his  wife 
had  died  of  tuberculosis.  This  was  also  immaterial  to  any 
issue  raised  in  the  case. 

The  eleventh  and  twelfth  exceptions  were  taken  to  the  ^- 
mission  by  the  Court  of  the  evidence  of  an  insurance  e^F^? 
in  giving  from  his  tables  the  value  of  an  income,  such  ^  ^^ 
plaintiff  was  receiving  at  the  time  of  the  accident.    Thisevi- 
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dence  was  of  course  intended  as  a  guide  for  the  jury  in 
determining  the  proper  amount  of  damages  to  be  awarded. 
Without  some  evidence  in  r^ard  to  this  before  the  jury, 
there  was  no  basis  except  vague  speculation  on  which  to  base 
any  verdict.  The  insurance  tables  of  expectancy,  based  upon 
actual  experience  of  the  large  life  insurance  companies, 
while  not  conclusive,  have  been  recognized  to  be  the  best 
character  of  evidence  obtainable  for  such  purposes,  and  the 
evidence  objected  to  by  these  two  exceptions  was  properly 
admitted. 

This  is  quite  different  from  the  objection  raised  in  the 
44th  exception  where  the  Court  refused  to  permit  a  physician 
to  express  his  opinion  upon  the  prospect  of  the  life  of  the 
plaintiff;  there  had  been  nothing  to  show  upon  what  any 
such  opinion  might  be  formed,  whether  it  was  the  result  of 
professional  observation  from  long  years  of  continuous  prac- 
tice, or  upon  the  occupation  of  the  plaintiff,  or  what  circum- 
stances he  might  or  might  not  have  considered  in  reaching 
his  opinion,  and  the  Court  acted  properly  in  excluding  his 
evidence. 

The  13th,  14th,  15th  and  16th  exceptions  all  related  to 
the  taking  of  an  X-ray  photograph  of  the  hip  bone,  which 
was  claimed  to  have  been  fractured,  whether  the  angle  at 
which  taken  would  or  would  not  tend  to  disclose  or  conceal 
any  such  fracture.  Evidence  had  been  given  by  physicians 
of  the  fact  of  fracture,  discovered  by  manipulation,  but  the 
use  of  photography  in  cases  of  this  character  is  now  so  uni- 
versally recognized,  that  it  is  properly  regarded  as  evidence 
of  the  strongest  sort  in  any  such  case,  and  yet,  as  is  well 
known  the  lights  or  shadows  produced  by  the  angle  of  light 
may  make  a  material  difference  in  the  appearance;  it  was, 
therefore,  entirely  proper  that  the  witness  should  be  fully 
examined  upon  this  point.  There  were  a  number  of  other 
exceptions  to  evidence,  and  while  with  regard  to  some  of 
them  the  correctness  of  the  ruling  of  the  Court  is  not  as  clear, 
none  of  them  disclose  such  injury  to  the  plaintiff  as  to  justify 
a  reversal. 
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The  last  exception  was  to  the  rulings  of  the  Court  ujkhi 
the  prayers;  of  these  three  were  offered  on  the  part  of  the 
plaintiff,  and  seventeen  upon  the  part  of  the  defendant 

The  plaintiff's  first  prayer,  submitted  to  the  jury,  in  the 
form  in  which  it  was  modified  by  the  Court,  the  question  of 
the  negligence  of  the  railroad  company,  and  as  modified  when 
taken  in  connection  with  the  defendant's  tenth  prayer,  fully 
placed  before  the  jiiry  the  issue  of  n^ligence  upon  the  part 
of  the  defendant  as  an  essential  element  to  the  recovery,  and 
is  not  open  to  the  criticism  suggested  by  the  defendant. 

The  plaintiff's  second  prayer  was  the  customery  prayer  as 
to  the  measure  of  damages,  and  the  third  prayer  was  upon 
the  apportionment  of  damages  between  the  plaintiff  and  de- 
fendant, with  respect  to  the  finding  of  the  jury  as  to  negli- 
gence and  contributory  negligence,  in  strict  accordance  with 
the  Act  of  Congress.  While  this  prayer  is  a  new  one  in  this 
State,  yet  it  seems  to  have  been  drawn  with  peculiar  care, 
and  is  not  open  to  objection. 

The  first  and  third  prayers  of  the  defendant  were  prayers 
to  take  from  the  jury.  But  since  there  was  some  evidence 
tending  to  show  negligence  on  the  part  of  the  Railroad  Com- 
pany they  were  properly  rejected.  The  defendant's  fourth 
prayer  was  to  the  effect,  that  if  the  pit  in  question  was  con- 
stn^cted  in  a  similar  manner  to  those  constructed  by  other 
railroad  companies,  that  then  the  jury  could  not  find  any 
negligence  in  its  construction.  This  was  manifestly  a  bad 
prayer.  The  Court  was  not  concerned  with  the  question 
whether  other  railroads  were  or  were  not  negligent  in  their 
appliances,  but  whether  the  Baltimore  and  Ohio  was,  and  the 
mere  fact  that  the  mode  of  construction  followed  that  done 
by  another  company,  and  which  may  or  may  not  have  been 
a  safe  and  proper  appliance,  could  form  no  basis  to  relieve 
tho  Baltimore  and  Ohio  Company  from  liability  in  case  the 
jury  found  n^ligence  in  the  construction  and  maintenance 
of  this  pit. 

The  defendant's  fifth  prayer  was  granted  with  a  modifica- 
tion ;  but  what  that  modification  was  is  not  indicated  in  the 


Digitized  by 


Google 


B.  &  O.  R.  R.  CO.  vs.  WHITAOKEL  433 

Md.J  Opinion  of  the  Ck)urt 

record,  and  the  reading  of  the  prayer  does  not  disclose  any- 
thing in  it  which  could  operate  to  the  disadvantage  of  the 
defendant 

The  defendant's  sixth,  seventh,  eighth,  ninth  and  eleventh 
prayers  have  been  sufficiently  covered  by  what  was  said  in 
the  general  discussion  of  the  case  and  need  not  be  further 
considered. 

The  defendant's  twelfth  prayer  was  properly  rejected  be- 
cause the  tenth  prayer,  which  had  been  granted  with  modifi- 
cations, sufficiently  covered  the  same  matter,  and  the  grant- 
ing of  it  would  have  tended  to  confuse  the  jury. 

The  thirteenth,  fourteenth  and  sixteenth  prayers  of  the 
defendant  all  involve  a  construction  by  the  jury  of  the  rules 
of  the  company,  and  therefore  were  properly  refused,  such 
construction  being  a  matter  for  the  Court  and  not  for  the 
jiiry. 

The  seventeenth  prayer  of  the  defendant  was  based  in  part 
upon  certain  rules  of  the  company  which  had  been  offered 
in  evidence  and  subsequently  withdrawn,  and  being  with- 
drawn from  evidence  no  prayer  could  properly  be  granted, 
which  involved  a  consideration  of  that  which  was  not  in  the 
ease. 

Finding  no  reversible  error,  the  judgment  appealed  from 
will  be  affirmed. 

Judgment  affirmed,  with  costs. 


VOL.  124  28 
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STATE  OF  MARYLAND,  Use  of  Elui  Needi-es,  akd 

Maueice  E.  Needles,  Infant,  by  His  Mother  and 

Next  Friend,  Ella  Needles. 


V8. 


THE  MARYLAND  ELECTRIC  RAILWAYS  CO. 

Railroads :  ancient  ordinances  regulcUing — ;  not  applied  to  mod- 
em street  cars.    Negligence :  crossing  tracks  in  front  of 
closely  approaching  car.    Contributory  negli- 
gence: effect  of — . 

The  Ordinance  of  the  Mayor  and  City  Council  of  Baltimore 
of  1839,  to  regulate  "railroad  cars,"  codified  as  section  7  of 
Article  30,  of  the  Baltimore  City  Code  of  1906,  and  prohibiting 
the  driving,  hauling  or  propelling  the  cars  of  railroads  or  rail- 
ways, within  the  city,  at  any  faster  speed  than  a  walk,  does 
not  apply  to  the  present  system  of  street  cars.  p.  437 

One  who  attempts  to  cross  a  track,  in  full  view  of  a  moving 
car  coming  towards  him,  and  so  near,  etc.,  that  no  person  of 
ordinary  care  and  prudence  would  have  made  the  attempt,  is 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  not 
entitled  to  recover,  when  there  is  no  evidence  that  the  car  could 
have  been  stopped  between  the  time  he  left  his  place  of  safety 
and  the  time  he  was  struck.  pp.  438,442 
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In  general,  where  a  plaintiff  has  been  proved  to  have  been 
guilty  of  contributory  negligence,  the  question  of  negligence  vel 
non  of  the  defendant  becomes  immaterial.  p.  441 

Decided  January  11th,  1915. 

Appeal   from    the    Superior    Court    of   Baltimore    City. 

<^B05fD,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe,  Bubke, 
'JHOMAS,  Ubner,  Stockbbidge  and  Constable,  JJ. 

Geo.  Washington  Williams  and  D.  G.  Mcintosh,  Jr.  (vdth 
whom  were  D.  G.  Mcintosh  and  James  F.  Thrift,  on  the 
brief),  for  the  appellant. 

Albert  C.  Ritchie  and  Robertsan  Qriswold  (with  a  brief 
by  Ritchie^  Janney,  Griswold  &  Hamilton)^  for  the  appellee. 

Briscoe,  *J.,  delivered  the  opinion  of  the  Court.    • 

This  is  a  n^ligence  case,  and  if  anything  has  been  settled 
by  the  uniform  decisions  of  this  Court,  it  is  the  law  upon 
this  subject,  and  as  applicable  to  the  facts  of  a  case  like  this. 

The  suit  was  brought  in  the  Superior  Court  of  Baltimore 
City  for  the  use  of  the  widow  and  an  infant  child  of  Wil- 
L'am  H.  Xeedles  against  the  defendant.  The  Maryland  Elec- 
tric Railways  Company,  a  body  corporate,  to  recover  damages 
on  account  of  his  death. 

The  declaration  states  that  the  deceased  husband  and 
father  was  struck  and  instantly  killed  by  one  of  the  cars  of 
the  defendant  company,  while  attempting  to  cross  Ostend 
street,  a  public  street  and  crossing  in  Baltimore  City,  at  the 
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intersection  of  this  street  with  the  tracks  of  the  Baltimore 
and  Ohio  Railroad,  and  the  track  of  the  defendant  leading  to 
Camden  Station.  That  his  death  was  due  to  the  n^ligence 
of  the  agents  or  employees  of  the  defendant  company,  who 
were  in  charge  of  and  ran  the  car,  and  that  the  deceased  was 
exercising  due  and  ordinary  care  and  caution  at  the  time  of 
the  accident. 

There  were  two  exceptions  reserved  at  the  trial  of  the  case 
in  the  Court  below,  as  set  out  in  the  record. 

The  first  exception  relates  to  the  ruling  of  the  Court  in 
granting  the  defendant's  motion  at  the  conclusion  of  the 
plaintiflF's  evidence,  to  strike  out  certain  evidence  which  had 
been  admitted  subject  to  exception  in  the  course  of  the  trial 

The  second  exception  is  to  the  action  of  the  Court  at  the 
conclusion  of  the  plaintiff's  testimony,  in  granting  the  first 
and  second  prayers  of  the  defendant^  which  instructed  the 

First — That  there  is  no  evidence  in  this  case  legally  suflS- 
cient  to  entitle  the  plaintiff  to  recover,  and  therefore  their 
verdict  must  be  for  the  defendant. 

Second — That  there  is  no  evidence  in  this  case  legally 
suflScient  under  the  pleadings  to  entitle  the  plaintiff  to  re- 
cover, and  therefore  their  verdict  must  be  for  the  defendant 
The  evidence  which  had  been  offered  by  the  plaintiff,  as 
set  out  in  the  first  exception  and  which  had  been  admitted 
subject  to  exception,  is  section  7  of  Article  30  of  the  Balti- 
more City  Code  of  1906.    It  is  as  follows: 

"7.  No  passenger,  burden  or  other  cars  shall  be 
driven,  hauled  or  propelled  on  any  of  the  railroads  or 
railways  within  the  city  limits  (except  in  ascending  the 
heavy  grades  of  streets,  which  may  require  a  greater 
speed,  when  the  rate  shall  not  exceed  six  miles  an 
hour),  at  any  faster  gait  or  speed  than  a  walk,  and 
at  no  time  move  without  a  brak6man,  in  addition  to 
the  driver,  under  the  penalty  for  each  and  every  of- 
fense of  twenty  dollars,  except  as  provided  in  section 
14  of  this  Article.'' 
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Manifestly,  there  was  no  error  in  the  ruling  of  the  Court 
in  the  first  exception,  in  excluding  the  ordinance  as  evidence 
in  the  case.  The  ordinance  never  was  intended  and  it  can 
not  be  held  to  apply  to  cars  such  as  are  maintained  by  the 
appellee,  and  propelled  by  electricity  through  the  streets  of 
a  city,  under  the  present  electric  system. 

It  appears  to  have  been  passed,  as  far  back  as  June,  1839, 
(Ordinance  No.  11)  and  as  supplementary  to  an  ordinance 
passed  and  approved  May  22,  1838,  No.  43,  entitled  "An 
Ordinance  for  the  Better  Regulation  of  Railroad  Cars." 

lnB.£0.  R.  R.  Co.  v.  Welch,  114  Md.  542,  this  Court 
held,  that  section  14  of  Article  30,  of  the  Baltimore  City 
Code  of  1906,  requiring  a  locomotive  when  used  within  the 
city  limits  to  have  a  man  riding  on  its  front  when  going  for- 
ward and  on  its  tender  when  going  backward,  not  more  than 
12  inches  from  the  bed  of  the  road,  &c.,  &c.,  was  obsolete 
and  inoperative  and  was  not  admissible  in  evidence  in  an 
action  to  recover  damages  for  a  collision  between  the  tender 
of  a  locomotive  and  a  trespasser  on  the  tracks.  Judgk 
ScHMUCKER,  in  delivering  the  opinion  of  the  Court,  said, 
"that  the  section  had  been  held  by  us  to  be  now  practically 
obsolete  and  inoperative  in  B.  &  0.  R.  R.  v.  Mali,  66  Md. 
59,  and  Staie,  use  of  Harvey,  v.  B.  &  0.  R.  R.  Co.,  69  Md. 
346. 

The  second  exception  embraces  the  rulings  of  the  Court 
upon  the  two  prayers,  vnthdrawing  the  case  from  the  con- 
sideration of  the  jury,  and  directing  a  verdict  for  the  defend- 
ant. 

Upon  the  evidence  set  out  in  the  record,  in  this  case,  we 
are  of  opinion,  the  defendant  directly  contributed  by  his 
own  negligence  and  want  of  care  to  the  unfortunate  accident 
that  resulted  in  his  death,  and  the  Court  below  was  entirely 
right  in  withdrawing  it  from  the  consideration  of  the  jury. 

The  decisive  and  controlling  fact  in  this  case,  was  the 
volimtary  attempt  of  the  deceased  to  cross  the  track  in  full 
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\aew  of  a  moving  car  coming  towards  him  and  so  near  to  it, 
that  no  person  of  ordinary  care  and  pmdence  would  have 
made  the  attempt. 

Under  such  a  state  of  facts  this  Court  has  repeatedly  said, 
that  a  person  so  attempting  to  cross  a  track,  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  B.  &  0,  R.  R. 
Co.  v.^Mali,  66  Md.  5S;DyrenfuHh  v.  B.  £  0.,  73  Md.  374; 
U.  Rwy.  &  E.  Co.  V.  Durham,  117  Md.  192,  and  cases  there 
cited. 

There  were  four  witnesses  who  testified  on  behalf  of  the 
plaintiff.  The  witness  Brunner,  a  crossing  watchman  of  the 
B.  &  O.  R.  Co.  who  was  stationed  in  full  view  of  the  deceased, 
was  the  only  eye-witness  to  the  accident. 

Mrs.  Needles,  the  widow  of  the  deceased,  testified,  that  at 
the  time  of  her  husband's  death  and  a  long  time  before,  they 
resided  at  Franklin  City,  Va. ;  that  he  was  forty^ight  years 
of  age;  that  he  was  agent  for  the  Pennsylvania  Railroad 
and  agent  for  the  Adams  Express  Company  at  Franklin  City, 
and  owned  and  operated  a  large  canning  factory,  as  well  as 
oyster  boats  and  grounds,  and  also  sold  fertilizer  and  seeds. 
That  he  was  heavily  in  debt,  but  that  he  had  a  laige  lot  of 
tomatoes  and  other  canned  goods  which  she  thought  would 
clear  up  all  of  the  debts  and  leave  a  little  besides.  That 
Qrifiith  &  Boyd  had  notified  him,  that  they  desired  to  have 
their  money,  and  as  he  had  had  an  agreement  with  them  that 
they  were  not  to  press  him,  he  started  for  Baltimore  on  Tues- 
day preceding  May  3rd,  1912,  the  morning  on  which  he  was 
killed,  at  12 :30.  That  he  was  to  return  on  Thursday,  but 
did  not  do  so,  and  she  wrote  Griffith  &  Boyd  about  him  and 
was  answered  by  them  that  he  had  not  been  to  their  place. 
And  that  they  instituted  a  search  with  the  result  that  he  was 
found  in  the  morgue  on  May  3rd,  1912.  Having  been  taken 
there  by  the  police  authorities,  by  the  order  of  the  coroner. 
That  he  was  an  industrious  and  a  man  of  good  habits.  That 
he  was  subject  to  fainting  spells;  sometimes  he  would  fall 
right  down  and  other  times  he  would  walk  unsteadily  and 
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then  fall  unless  he  was  able  to  catch  himself;  that  he  csiiae 
up  to  Baltimore  sometime  ago  to  be  treated  for  the  trouble. 

Maurice  E.  Needles,  the  son,  testified  that  he  was  twenty- 
one  years  of  age,  and  at  the  time  of  his  father's  death  he 
was  making  $60  a  month  and  was  getting  his  board. 

The  witness  Laumann,  who  was  a  watchman,  at  the  Ostend 
street  crossing,  where  the  tracks  of  the  B.  &  O.  cross  this 
street,  between  Howard  and  Eutaw  streets,  testified  as  to  the 
locus  in  quo,  the  existing  situation  of  the  tracks  and  the  struc- 
tures near  the  crossings  where  the  accident  happened.  The 
witness  did  not  see  the  accident  nor  the  deceased,  before  he 
was  struck,  but  visited  the  place,  shortly  thereafter.  He  tes- 
tified, that  he  saw  the  man  lying  dead  on  the  Eutaw  street 
side  of  the  track,  with  his  head  toward  the  track  and  his  feet 
towards  Eutaw  street,  about  three  or  four  feet  from  the 
track,  that  tbe  body  of  the  man  was  lying  "just  about  the 
hind  end"  of  the  car.  That  all  of  the  gates  were  down  at 
tbe  crossings  and  there  was  nothing  to  obstruct  the  view 
of  a  person  walking  from  the  tower  where  he  was  stationed 
to  the  Short  Line  track,  in  the  direction  that  the  Short  Line 
car  was  coming.  That  he  operated  two  sets  of  gates,  one  on 
the  Howard  street  side  and  the  other  on  the  Eutaw  street 
side  of  Ostend  street,  but  the  tower  was  closer  to  the  Howard 
street  side.  There  were  three  lights  in  that  locality,  one  at 
the  Eutaw  street  side,  one  at  the  tower  where  he  was  and 
another  at  Howard  street,  and  that  it  was  a  well  lighted 
place,  as  the  B.  &  O.  had  lights  all  through  the  yard.  The 
tracks  on  the  west  side  of  the  tower  were  described  as  follows : 
Two  spur  tracks  which  ran  into  a  round  house,  known  as 
"Old  Bailey's,"  another  ran  into  a  store  house,  then  came 
the  east  and  west  bound  main  tracks  of  the  B.  &  O.,  and 
then  to  the  west  was  the  track  used  by  the  appellee,  known 
as  "the  Annapolis  Short  Line."  That  there  were  a  number 
of  other  tracks  east  of  th^  tower,  between  the  tower  and 
Howard  street. 
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He  furtlier  testified,  that  he  heard  the  car  blow,  on  the 
night  of  the  accident,  when  it  reached  Russell  street,  on  its 
route  to  Camden  street,  and  that  Russell  street  is  below 
Eutaw  street  That  he  did  not  hear  the  car  blow  again,  that 
he  had  an  unobstructed  view  from  his  tower  south  or  south- 
west to  the  end  of  Eutaw  street. 

The  witness  Brunner,  who  saw  the  accident,  was  in  Bailey's 
tower  at  the  southwest  comer  of  Eutaw  street  and  the  inter- 
section of  the  B.  &  O.  tracks,  and  about  200  feet  from  the 
tower  occupied  by  the  witness  Laumann,  which  is  on  the 
north  side  of  Ostend  street.  He  testified,  that  he  only 
remembered  the  car  coming  in  and  seeing  the  man  crossing. 
That  when  he  first  saw  the  car  it  was  coming  towards  Eutaw 
street;  he  saw  it  when  it  crossed  over  Russell  street  two 
squares  west.  He  also  saw  it  when  it  crossed  over  Eutaw 
street;  and  at  a  speed  of  about  15  miles  an  hour;  that  he 
paid  no  attention  to  the  car  after  it  passed  Eutaw  street; 
that  he  was  watching  the  man  crossing  Ostend  street,  the 
man  who  was  killed,  and  that  he  was  then  standing  at  his 
tower.  That  when  Jhe  first  saw  the  deceased,  he  was  walking 
on  Ostend  street,  coming  from  Howard  street,  and  about  40 
feet  east  of  the  appellee's  track,  and  walking  west  towards 
Eutaw  street.  That  he  had  a  perfect  view  of  the  deceased 
and  the  surroundings,  and  that  at  that  time  he  had  not  passed 
the  tracks  of  the  B.  &  O.  Railroad,  but  had  passed  the  tower. 
At  this  time  the  appellee's  car  was  coming  towards  Eutan 
street,  going  north  to  Camden  Station.  That  he  continued  to 
walk  west  \mtil  he  got  within  eight  or  ten  feet  of  the  electric 
line  and  then  he  stopped  for  a  couple  of  seconds  when  he 
started  ahead  again,  and  that  he  did  not  know  how  far  the 
car  was  away  from  him  when  he  started  to  cross  the  track, 
because  he  was  watching  the  man  and  not  the  car.  He  fu^ 
ther  testified  that  a  person  on  Ostend  street  opposite  the 
Laumann  tower  could  see  an  electric  car  as  far  off  as  half- 
way between  Eutaw  and  Warner  streets,  and  that  when  a 
person  walking  west  on  the  east  bound  track  of  the  B.  &  0. 
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track  (next  to  the  appellee's  track)  he  could  see  to  Eutaw 
street.  That  the  deceased  staggered  somewhat  as  he  walked 
across  the  tracks  and  the  engineer  picked  up  pieces  of  a 
broken  bottle  the  top  of  a  white  glass  with  a  cork  in  it,  and 
it  smelled  like  whiskey. 

^Ve  have  stated  the  testimony  somewhat  at  length,  and  it 
will  be  seen,  that  it  fully  supports  the  conclusion  reached  by 
us  that  the  deceased  was  guilty  of  such  a  lack  of  ordinary 
and  reasonable  care  on  his  part  in  attempting  to  cross  the 
track  of  the  appellee,  in  full  view  of  a  moving  electric  car, 
as  to  preclude  a  recovery  by  the  plaintiff  in  this  case. 

There  is  nothing  in  the  evidence  disclosed  by  the  record  to 
take  it  out  of  the  operation  of  the  principles  of  law,  controll- 
ing similar  cases,  of  contributory  negligence,  and  established 
by  repeated  decisions  of  this  Cpurt.  B.  &  0.  v.  Oood,  75 
Md.  526  \  B.  &  0.  R.  R.  v.  Mali,  66  Md.  53 ;  DyrenfuHh 
v.  B.  &  0.,  73  Md.  378 ;  Cowen  v.  Dietrich,  101  Md.  48 ; 
Winter  v.  United  Rwy.,  115  Md.  71;  United  Rwy.  v.  Dur- 
ham, 117  Md.  195,  and  cases  there  cited. 

As  was  said  by  this  Court,  in  Heying  v.  United  Rwy.  Co., 
100  Md.  282,  the  defense  of  contributory  negligence  admits 
of  some  degree  of  negligence  on  the  part  of  the  defendant. 
If  the  plaintiff  was  guilty  of  contributory  negligence  the  ques- 
tion of  negligence  vel  non  on  the  part  of  the  defendant  be- 
comes immaterial,  for  if  there  was  no  negligence  on  its  part 
there  can  be  no  recovery,  and  if  there  was,  the  same  result 
would  follow  because  of  the  plaintiff's  contributory  negli- 
gence. 

In  Wvrder  v.  United  Rwy.  Co.,  115  Md.  72,  this  Court 
said,  admitting  that  the  motorman  of  the  moving  car  was 
negligent  in  failing  to  soimd  his  gong  as  he  approached  the 
crossing  and  assuming  the  car  was  going  at  an  excessive 
speed,  wfe  think  the  testimony  of  the  plaintiff's  driver  con- 
victs him  of  negligence  directly  contributing  to  the  collision 
and  there  can  be  no  recovery. 
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In  this  case,  there  is  no  evidence  that  the  car  oooild  have 
been  stopped  from  the  time  the  deceased  left  his  place  of 
safety,  eight  or  ten  feet  from  the  defendant's  track  and  the 
time  he  readied  the  track  and  was  struck. 

In  McNab  v.  United  Rwy.,  94  Md.  719,  it  is  said:  "There 
is  nothing  in  the  suggestion  that  even  though  Mrs.  McNab 
was  herself  guilty  of  negligence,  the  company's  servants  were 
blamable  because  they  made  no  effort  to  avoid  the  conse- 
quences of  her  negligemce.  And  there  is  nothing  in  the  sug- 
gestion because  the  last  act  of  n^ligence  was  committed  by 
Mrs.  McNab.  The  doctrine  here  invoked  presupposes  that 
the  company's  employees  knew  or  by  the  use  of  due  care 
could  have  known,  the  peril  in  which  the  injured  party  had 
by  her  own  n^ligenoe  placed  herself;  and  that  they  either 
knew  or  could  have  known  of  that  peril  in  time  to  avert  the 
injury.  When  the  motorman  saw — ^and  we  may  presume  he 
did  see,  because  he  could  have  seen — ^that  Mra  McNab  was 
in  a  place  of  safety,  he  was  under  no  obligation  to  assume 
that  she  woiild  deliberately  leave  that  place  and  drive  into 
the  jaws  of  danger.  *  *  *  There  is  not  the  faintest  gleam  of 
evidence  to  show  that  the  motorman  could  have  stopped  the 
car  or  checked  its  speed  so  as  to  avoid  the  collision  after  Mrs. 
McNab  drove  upon  the  track  on  which  the  car  was  moving. 
The  doctrine  is  only  applicable  when  the  company's  negli- 
gence in  not  avoiding  the  consequences  of  the  plaintiff's  negli- 
gence is  the  last  negligent  act.  It  can  never  be  invoked  when 
the  plaintiff's  own  act  is  the  final  n^ligent  act."  W.  M,  R, 
R.  Co.  V.  Kehoe,  83  Md.  452 ;  U.  Rwy.  &  E.  Co.  v.  Durham, 
117  Md.  195. 

Finding  no  error  in  the  rulings  of  the  Court,  the  judgment 
will  be  affirmed. 

Judgment  affirmed,  with  costs. 
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HOVVAED  M.  PHILLIPS  and  AMY  G.  PHILLIPS 

V8, 

ALBERT  C.  CROWNFIELD. 

Fartnsrship  agreements:  fraud;  insufficient  evidence;  special 

advantages  to  one  or  more  parties;  right  to  buy  out  others; 

appraisement;  rights  of  possession;  dissolution; 

absence  of  confidence, 

A  partnership  agreement  was  attacked  on  the  ground  of 
f rand,  and  the  charges  held,  not  proved.  p.  450 

No  rule  of  law  prevents  parties  to  a  partnership  from  agree- 
ing among  themselves  that  one  of  them  have  an  advantage  or 
interest  over  the  others.  p.  450 

A  provision  in  a  partnership  agreement,  that  so  long  as  the 
relations  continued  the  partners  should  share  equally  in  the 
losses,  as  well  as  the  profits,  but  that  in  case  of  a  disagreement, 
a  settlement  should  be  made  in  a  particular  manner,  giving  to 
one  of  the  parties  the  prior  right  to  purchase  the  assets,  after 
an  inventory  and  appraisement,  is  not  of  itself  any  evidence  of 
fraud.  p.  450 

But  such  an  agreement  does  not  authorize  one  partner  arbi- 
trarily to  oust  the  other  parties,  and  take  exclusive  possession  of 
the  property,  without  any  appraisement  or  inventory. 

pp.  451-452 

In  such  a  case,  if  the  partner  with  the  right  to  the  prior 
option  should  intentionally  provoke  a  disagreement  in  order  to 
exercise  his  option,  equity  could  intervene.  p.  451 
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Where  such  an  agreement  does  not  provide  how  or  by  whom 
the  inventory  and  appraisement  of  the  stock  is  to  be  made,  in 
•case  of  dissolution,  the  presumption  is  that  it  is  to  be  made  by 
the  partners.  p.  462 

In  general,  without  special  agreement,  no  one  partner  is  enti- 
tled to  the  possession  and  control  of  the  partnership  assets  to 
the  exclusion  of  the  others.  p.  452 

The  basis  of  the  partnership  relation  is  the  mutual  confidence 
of  the  parties;  if  that  element  is  lacking,  or  is  destroyed,  the 
•ends  and  aims  of  the  partnership  are  defeated.  p.  451 

Decided  January  12th,  1916. 

Appeal  from  Circuit  Court  Xo.  2  of  Baltimore  City. 
{Ambler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
BuBKE,  Thomas,  Pattison,  Ubneb  and  Constable,  J  J. 


Joshua  Homer,  Jr.,  and  Isojac  Lobe  Straus,  for  the  appel- 
lants. 


George  Moore  Brady,  (with  whom  was  Wm.  Milnes  Maloy 
on  the  brief)  for  the  appellee. 

Constable,  J.,  delivered  the  opinion  of  the  Court. 

Upon  a  bill  filed  by  the  appellants,  the  Court  below  granted 
a  preliminary  injunction.  After  hearing  was  had  upon  the 
bill,  answer  and  testimony,  the  Court  passed  an  order,  dis- 
solving the  injunction  and  dismissing  the  bill.  From  that 
•decree,  this  appeal  was  taken. 
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From  the  bill,  it  appears,  in  substance,  that  the  appellants,, 
who  are  husband  and  wife,  on  the  one  part,  and  the  appellee,, 
on  the  other  part,  entered  into  a  covenant  of  partnership  for 
the  purpose  of  purchasing  and  selling  confectionery,  soda 
water  and  similar  merchandise  in  a  storeroom,  to  be  called 
'The  Lyric,''  in  the  City  of  Baltimore.  That  the  articles  of 
partnership  provided  that  both  parties  should  each  contribute 
three  himdred  dollars  to  the  capital;  that  the  profits  should 
be  equally  divided  and  the  losses  borne  one-half  by  the  appel- 
lants jointly,  and  one-half  by  the  appellee;  that  all  funds  of 
the  partnership  should  be  deposited  to  the  credit  of  the  part- 
nership and  withdrawn  only  on  checks  signed  jointly  by  the 
appellant  Howard  M.  Phillips  and  the  appellee;  that  the 
appellants  should  devote  their  entire  time  and  energy  to  the 
conduct  of  the  business;  that  the  appellant.  Amy  G.  Phillips,, 
shoiild  receive  the  sum  of  eight  dollars  a  week  for  her  serv- 
ices, but  that  the  appellant  Howard  M.  Phillips  should  not 
receive  any  compensation  for  his  services  other  than  his  share- 
of  the  profits.  The  provision  about  which  the  present  con- 
troversy arises,  is  set  out  in  full,  as  follows : 

"It  is  understood  and  agreed  between  the  parties 
hereto  that,  in  the  event  of  a  disagreement,  the  party 
of  the  first  part,  or  his  personal  representativewB,  shall 
have  the  first  right  to  purchase  the  business,  at  the 
appraised  value  ascertained  by  an  inventory  of  the 
stock,  and  a  calculation  of  the  liabilities  of  the  part- 
nership, together  with  the  sum  of  Two  Hundred  Dol- 
lars ($200)  as  a  consideration  for  the  equity  in  the 
lease  on  the  store  at  the  northeast  comer  of  Charles 
and  Preston  streets,  and  in  the  event  that  the  party 
of  the  first  part,  or  his  personal  representatives,  shall 
not  exercise  said  right  to  purchase  within  thirty  days 
after  written  notice  shall  have  been  given  to  him  of 
the  disagreement  and  intention  to  dissolve,  then  the 
parties  of  the  second  part,  or  their  personal  repre- 
sentatives, shall  have  the  right  to  purchase  said  busi- 
ness at  the  value  as  ascertained,  as  above  stated." 
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It  is  alleged  that  the  appellee  did  not  contribute  his  three 
hundred  dollars  until  some  time  after  the  articles  had  been 
signed,  although  the  appellants  furnished  theirs  the  day  of 
the  signing. 

It  is  further  allied  that  the  appellee  and  Howaid  M. 
Phillips  disagreed  about  a  matter  entirely  independent  of 
the  partnership  business,  and  it  is  charged  that  the  appellee 
intentionally  provoked  such  disagreement,  in  order  to  have 
3,  pretext  for  dissolving  and  terminating  the  partnerhip ;  and 
further  alleged  that  they,  the  appellants,  had  done  all  in  their 
power  to  maintain  amicable  relations  with  the  appellee. 

It  is  further  allied  that  the  appellee,  after  the  said  dis- 
agreement, wrote  the  appellants  that  he  intended  taking  over 
the  property,  in  conformity  with  the  provision  of  the  agree- 
ment quoted  above;  that  a  few  days  thereafter,  he  again 
wrote  the  appellants  to  the  same  effect  and  the  further  effect 
that  he  was  willing  to  have  the  partnership  business  and  as- 
sets transferred  to  a  corporation  to  be  formed  for  the  purpose, 
fifty-one  per  cent,  of  the  capital  of  which  should  be  owned 
by  him  and  the  balance  by  the  appellant,  Amy  G.  Phillipsw 
The  appellants  informed  the  appellee  that  they  would  not 
assent  to  a  dissolution  of  the  partnership,  nor  to  any  change 
in  the  covenant  of  partnership,  nor  to  any  transfer  of  the 
business  or  assets. 

Thereupon,  it  is  alleged  that,  diortly  afterwards,  the  appel- 
lee entered  the  store,  during  the  absence  of  the  appellants, 
and  took  exclusive  possession,  locking  and  keeping  out  the 
tippellants,  and  continued  to  do  so. 

The  relief  prayed  for  and  granted  was,  that  the  appellee 
be  restrained  from  preventing  the  appellants  from  entering 
the  premises  and  from  performing  all  the  duties  with  respect 
to  the  business  which  they  were  entitled  to  perform  under  the 
agreement;  and  from  attempting  to  require  or  force  the 
apellants  to  sell  or  otherwise  transfer  to  him  their  interest 
in  the  business,  by  virtue  of  the  fictitious  disagreement  set 
up  by  him ;  and  also  from  taking  exclusive  possession  of  the 
l3ank  books  and  funds  of  the  business. 
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Upon  the  motion  to  dissolve,  a  great  volume  of  testimony 
was  taken,  a  large  portion  of  which,  the  record  justifies  us 
in  saying,  was  irrelevant  and  trivial. 

The  contention  of  the  appellants  is,  that  the  provision  in 
the  articles  of  partnership  providing  for  the  purchase  of  the 
business  in  the  event  of  a  disagreement,  is  void  or  voidable, 
because  it  was  procured  by  the  fraud  of  the  appellee  prac- 
tised upon  the  appellants.  That  if  it  should  be  deemed  that 
this  provision  is  valid,  no  disagreement  within  the  purview 
of  the  clause  has  occurred,  and  that,  therefore,  no  ground 
exists  for  the  exercise  of  the  option  by  the  appellee. 

It  needs  no  citation  of  authority  to  establish  the  position 
that,  if  the  appellants  were  induced  to  enter  into  the  contract 
by  the  fraud  of  the  appellee,  then  the  contract  is  not  binding. 
Indeed,  the  appellee  concedes  this  to  be  the  law,  but  main- 
tains that  the  facts  show  an  entire  absence  of  fraud.  It  will 
therefore  be  necessary  to  briefly  review  the  testimony  to 
determine  the  correctness  or  incorrectness  of  these  questions. 

The  appellee  had  long  been  in  the  wholesale  confectionery 
business,  and  the  appellant,  Howard  M.  Phillips,  had  for 
several  years  been  employed  by  him  as  a  salesman.  The 
appellee  decided  to  embark  in  the  retail  business  in  connec- 
tion with  his  wholesale  business.  With  this  end  in  view, 
in  looking  about  for  a  suitable  location,  he  attempted  to  lease 
the  storeroom  in  the  basement  of  the  property  at  the  comer 
of  Charles  and  Preston  streets,  Baltimore.  Because  of  some 
legal  complications,  he  was  unable  at  once  to  secure  a  valid 
lease,  but  secured  a  promise,  from  the  agent  for  the  property, 
that  as  soon  as  a  valid  lease  could  be  executed,  he  should 
have  the  first  right  to  a  lease.  Later  the  agent  notified  him 
the  lease  could  be  effected.  In  the  meantime,  the  appellee 
had  opened  a  store,  similar  to  the  kind  he  contemplated  for 
the  Charles  street  rooms,  in  the  Equitable  Building,  and 
hesitated  over  taking  the  lease.  However,  after  several  in- 
terviews between  the  agent  for  the  property,  the  appellee 
and  the  appellant,  Howard  M.  Phillips,  the  storeroom  was 
leased;  the  appellee  and  Howard  M.   Phillips  signing  the 
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lease,  and  the  articles  of  partnership  were  drawn  up,  and  are 
as  set  out  in  the  bill,  and  as  recited  above.    Before  the  par- 
ties signed,  Mrs.  Phillips  testified  that,  die  "did  not  under- 
stand the  meaning  of  the  clause  about  $200.    I  may  not  ex- 
press myself  now  just  what  it  read.     And  he  whbpered  on 
the  side,  that  meant  to  protect  him  if  Mr.  Phillips  should 
pick  up  and  go  away  again,  and  that  he  and  I  should  con- 
tinue the  business  as  partners."     That  constitutes  the  fraud 
relied  upon  by  the  appellants  which  induced  them  to  enter 
into  the  contract.    We  will  revert  to  that  later  on  however. 
That  part  of  the  agreement  relating  to  both  of  the  Phillips 
devoting  all  of  their  time  to  the  conduct  of  the  business  was 
changed  so  that  it  only  applied  to  Mrs.  Phillips,  and  Mr. 
Phillips  was  continued  on  as  a  salesman  in  the  wholesale 
business  of  the  appellee.     It  was  also  agreed  that  all  of  the 
confectionery   should   be   procured   through   the  appellee's 
wholesale  business;  the  price  agreed,  being  factory  prices 
plus  freight  plus  ten  per  cent.    It  was  also  necessary  to  em- 
ploy a  saleswoman,  and  it  was  agreed  that  three  dollars  of 
her  wages  should  be  paid  by  the  appellee  individually,  and 
the  balance,  four  dollars,  by  the  business.     The  agreement 
was  signed  by  all  the  parties  on  the  6th  day  of  October,  1913, 
and  the  three  hundred  dollars  of  the  Phillips  paid  over  to  the 
appellee  at  that  time.    The  store  was  opened  for  business  on 
the  8th  of  November,  1913,  and  the  appellee's  three  hundred 
dollars  were  not  deposited  until  the  14th  of  the  same  month. 
In  the  meantime,  the  partnership  had  become  indebted  to  the 
appellee's  wholesale  business  for  supplies.    There  is  no  claim 
made  that  the  appellee  did  not  put  in  his  share  of  the  capital, 
but  only  that  he  was  dilatory  in  doing  so. 

The  retail  store  was  a  success  almost  from  the  beginning. 
And  also  from  the  beginning,  friction  developed  between 
Mr.  Phillips  and  the  appellee.  The  trouble  was  caused  by 
complaints  made  by  Phillips  that  overcharges  were  made  by 
the  appellee  for  goods  furnished  in  some  instances,  and  in 
other,  that  goods  ordered  had  not  been  delivered  but  still  were 
charged  for.    These  complaints  were  made  in  the  Equitable 
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Building  store  of  the  appellee.  And,  if  we  consider  only 
the  testimony  of  Phillips,  were  so  frequent  and  made  in  such 
a  manner  as  questioned  the  honesty  of  the  appellee.  From 
our  reading  of  the  record,  we  have  been  able  to  discover  noth- 
ing from  which  anything  could  be  inferred,  but  the  usual 
and  ordinary  mistakes  to  be  expected  in  a  business  of  neces- 
sarily small  details.  All  claims  were  promptly  adjusted 
when  shown  to  the  appellee.  In  the  early  part  of  January, 
1914,  the  appellant,  Howard  M.  Phillips,  voluntarily  left  the 
employ  of  the  appellee  after  some  dispute  growing  out  of  a 
transaction  in  the  wholesale  business.  A  few  days  later,  he 
re-entered  the  employ  of  the  appellee,  but  on  a  commission 
basis  instead  of  a  weekly  salary.  On  the  second  week's  work, 
when  the  commissions  did  not  amount  to  as  much  as  his 
salary  would  have,  the  final  break  occurred;  during  which, 
among  other  things,  the  appellee  was  called,  *^the  commonest 
cur  in  Baltimore."  This,  of  course,  terminated  their  rela- 
tions as  employer  and  employee.  Afterwards,  January  21st, 
and  February  4th,  followed  the  letters  heretofore  referred 
to.  The  appellants  refused  to  assist  the  appelllee  in  an  in- 
ventory, so  the  appellee  had  one  made  himself,  and  after- 
wards, when  Mrs.  Phillips  was  away  from  the  store  for  lunch, 
entered  the  store  and  refused  to  allow  the  appellants  to  enter. 

The  appellee  testified  that  he  attempted  to  find  Mr. 
Phillips,  so  as  to  tender  a  certified  check  for  the  amount  of 
the  inventory  and  the  amount  agreed  upon  for  the  equity  for 
the  lease,  but  that  he  could  not  find  them  together  before  the 
injunction  was  laid 

The  appellants  have  cited  a  number  of  authorities,  dealing 
with  the  question  of  fraud,  about  which  there  can  be  no  doubt 
raised  as  to  their  correctness  in  a  proper  case ;  but  they  have 
no  application  in  the  present  case,  for  the  facts  do  ncrt  meas- 
ure up,  in  our  opinion,  so  as  to  establish  a  case  of  fraudulent 
action  on  the  part  of  the  appellee.  We  have  been  unable 
from  a  close  and  careful  reading  to  arrive  at  a  conclusion 
that  any  fraud  was  exercised  by  the  appellee  to  induce  the 
appellants  to  enter  into  the  contract.    The  only  act  urged  by 

VOL.  124  29  • 
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the  appellants  as  establishing  that  condition,  arises  from  the 
conversation  between  Mrs.  Phillips  and  the  appellee,  before 
referred  to.     The  clause  in  the  agreement  states,  in  clear 
and  unmistakable  language,  that  it  is  providing  for  a  dis- 
solution of  the  business,  in  the  event  of  a  disagreement  of  the 
parties.     Mrs.  Phillips  testifies  that  she  did  not  understand 
the  meaning  of  the  provision  for  two  hundred  dollars.    This 
very  naturally  could  not  be  known  to  a  person  not  versed  in 
business.    But  it  was  that  part  that  she  says  was  not  under- 
stood by  her,  and  not  the  main  object  of  the  clause,  to  wit,  in 
the  event  of  a  disagreement,  the  appellee  should  have  the  first 
right  to  purchase.    And  in  response  to  her  inquiry  as  to  the 
meaning  of  the  $200  portion,  the  appellee  volunteered  that 
if  Mr.  Phillips  went  off  again  (as  he  had  before,  for  a  period 
of  several  months),  they  would  continue  as  partners.     The 
record  shows  that  the  appellee  made  every  effort,  both  ver- 
bally and  in  the  letters  referred  to,  to  continue  the  business, 
either  as  a  corporation  or  a  partnership  with  Mrs.  Phillips, 
on  the  one  condition,  that  Mr.  Phillips  should  be  excluded. 
We  are,  therefore,  of  the  opinion  there  was  not  fraudulent 
inducement  on  the  part  of  the  appellee  so  as  to  enable  the 
appellants  to  escape  the  binding  effect  of  what  they  had  in 
writing  agreed  to. 

It  is  suggested  by  the  appellants  that,  by  giving  the  appel- 
lee the  first  right  to  purchase,  the  equality  of  the  pa^tne^ 
ship  is  destroyed  and  that  the  appellee  gains  an  advantage. 
We  know  of  no  rule  of  law  which  prevents  parties  to  a  part- 
nership from  agreeing  among  themselves  that  some  of  the 
partners  may  have  an  advantage  or  interest  over  the  others. 
In  this  agreement,  the  provision  was  that  so  long  as  the  part- 
nership continued,  the  partners  should  share  the  profits  or 
losses  equally,  but  that  when  it  was  at  an  end,  a  settlenient 
should  be  made  in  a  particular  way  and  the  business  con- 
tinued, if  either  party  desired  to  do  so. 

We  are  also  of  the  opinion  that  such  a  disagreement  has 
arisen  between  the  parties,  as  was  contemplated  by  the  <^^^ 
nant  of  partnership.     It  is  true,  that  the  final  disagreeJii^^t 
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came  about  over  a  matter  eomiected,  not  with  the  partnership 
business,  but  with  the  wholesale  business,  but  from  a  reading 
of  the  testimony,  the  fact  is  brought  strongly  home  that  this 
was  merely  the  climax  of  a  continuing  series  of  more  or  less 
petty  quarrels  from  the  inception  of  the  partnership.  We  do 
not  mean  that  Mr.  Phillips  should  not  have  called  attention 
to  errors  made  in  the  accounts,  between  the  partnership  and 
wliolesale  business,  but  we  have  been  impressed  with  the 
spirit  in  which  the  charges  were  made  and  have  wondered 
that  the  final  break  was  deferred  as  long  as  it  was.  The  very 
basis  for  a  partnership  is  the  mutual  confidence  reposed  by 
the  partners  in  each  other.  When  that  element  is  lacking  or 
destroyed,  the  very  purposes,  ends  and  aims  of  a  partnership 
are  defeated. 

We  have  also  sufficiently  indicated  our  opinion  as  to  the 
correctness  of  the  all^ation  in  the  bill,  that  the  disagree- 
ment was  intentionally  provoked  by  the  appellee  in  order  to 
exercise  his  option.  There  is  nothing  whatever  in  the  record 
to  warrant  such  an  intimation.  We  have  considered  this 
phase  very  carefully,  for  if  such  a  condition  existed,  it  would 
show  such  a  want  of  good  faith,  that  a  Court  of  Equity  should 
not  hesitate  to  intervene. 

Although,  we  are  of  the  opinion  that  the  appellee  after  the 
disagreement,  was,  under  the  disagreement  clause,  entitled 
to  exercise  the  option  of  purchase,  we,  nevertheless,  must  find 
that  he  exceeded  his  rights,  when  he  attempted  to  and  did 
take  exclusive  possession  of  the  store  after  ousting  the  appel- 
lants. The  agreement  provided  in  terms,  that  the  appellee 
•^shall  have  the  first  right  to  purchase  the  business,  at  the 
appraised  value  ascertained  by  an  inventory  of  the  stock." 
There  is  no  method  provided  as  to  how  and  by  whom  the 
inventory  and  appraisement  is  to  be  made,  but,  of  course,  the 
presumption  is  that  it  is  to  be  made  by  the  parties  to  the 
contract.  If  the  parties  could  not  agree  upon  a  proper  in- 
ventory and  appraisement,  they  would  have  to  agree  upon 
appraisers  or  resort  to  the  proper  legal  procedure  for  the 
ascertainment  of  an  amount ;  for,  in  the  absence  of  a  binding 
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appraisement,  the  purchaser  could  not  be  allowed  to  take  the 
property  over  the  protest  of  his  co-partners.  In  this  ease, 
the  appellee  endeavored  to  have  the  appellants  join  him  in 
the  work  of  the  appraisement,  but  when  they  refused,  he  did 
not  thereby  gain  the  right  to  have  one  made,  which  would 
bind  the  appellants.  He  was  in  no  better  position  than  if  the 
appellants  had  consented  to  assist  and  then  there  had  been 
a  disagreement  between  them  as  to  the  proper  amount.  It  is 
a  fundamental  principle  that  no  partner  is  entitled  to  the  pos- 
session and  control  of  the  partnership  asset  to  the  exclusion 
of  the  other  partners,  in  the  absence  of  an  express  agreement 
to  that  eifect.  Under  the  terms  of  the  agreement  in  this  case, 
Mrs.  Phillips  was  in  charge  of  the  store,  assisted  by  Mr. 
Phillips,and,  although  the  appellants  had  the  right  to  pur- 
chase when  the  inventory  and  appraisement  had  been  prop- 
erlt  ascert^iined,  he  had  no  right  to  bar  them  from  par- 
ticipation in  the  business,  until  the  amount  had  been  prop- 
erly ascertained  and  paid  or  tendered. 

We  will  have,  therefore,  to  reverse  the  rulings  of  the  lower 
Court  and  remand  the  proceedings  in  order  that  the  injunc- 
tion may  be  continued,  restraining  the  appellee  from  pre- 
venting the  appellants  entering  the  premises  and  performing 
their  duties  therein,  and  from  taking  exclusive  possession  of 
the  bank  books  and  funds  of  the  business,  until  such  time  as 
the  rights  of  the  appellee  can  be  enforced  by  proper  legal 
procedure. 

Decree  reversed  and  cause  remanded,  with 
costs  to  the  appellants. 
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HENRY  M.  LEDERER,  an  Infant,  by  His  Mother  and 
Next  Friend,  Maegaeet  C.  Ledeeer, 

vs, 

PAUL  JOHAXNSEN,  Executor  of  the  Last  Will  and 
Testament  of  Maeia  Ledeeee,  Deceased. 

Wills :  probate;  notice  to  near  relations;  presence  of  any  of  rela- 
tives sufficient  under  sections  344,  345,  of 
the  Code,  Article  93. 

It  is  only  where  none  of  the  near  relations  of  a  decedent 
are  present,  when  the  will  is  exhibited  for  probate,  that  it  must 
be  made  to  appear  that  reasonable  notice  was  given  to  them; 
where  any  of  the  near  relations  attend,  and  no  objection  or 
caveat  is  filed,  the  Orphans'  Court  is  authorized  to  admit  the 
will  to  probate.  p.  459 

In  such  a  case,  there  is  no  necessity  for  showing  that  the  near 
relatives  of  the  deceased  had  received  reasonable  notice  of  the 
time  when  the  will  would  be  exhibited.  p.  459 

Where  the  Orphans'  Court,  in  admitting  a  will  to  probate, 
.and  granting  letters  testamentary,  proceeds  regularly  in  accord- 
ance with  the  provisions  of  the  statutes,  its  order  should  not  be 
rescinded  simply  because  one  of  the  heirs  at  law  or  next  of  kin 
determines  to  file  a  caveat.  p.  460 

Decided  January  12th,  1915. 

Appeal  from  the  Orphans'  Court  of  Baltimore  City. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd^   C.   J.,  Pattison, 
Thomas^  Ueneb^  Stockbeidge  and  Constable,  JJ. 
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Harry  M.  Benzinger  and  Henry  H.  Dinneen,  for  the  ap- 
pellant. 

Wm.  W.  Powell  (with  whom  was  Pavi  Johannsen  on  the 
brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

Mrs.  Maria  Lederer,  of  Baltimore  City,  Maryland,  died  in 
that  city  on  the  second  of  April,  1914,  leaving  surviving  her 
a  son,  Henry  Lederer,  two  daughters,  viz.  Miss  Catherine 
Lederer  and  Mrs.  Sybilla  B.  Parker;  three  step-children,  viz, 
Mrs.  Richard,  Mrs.  Smith  and  Mrs.  Clausing,  and  two  grand- 
sons, George  C.  Parker,  a  son  of  Mrs.  Sybilla  Parker,  and 
Henry  M.  Lederer,  an  infant  son  of  John  Lederer,  dece:ised. 
and  also  leaving  what  purported  to  be  her  last  will  and  testa- 
ment. 

The  will,  which  is  dated  July  25th,  1913,  was  prepared  bv 
Mr.  Paul  Johannsen,  a  member  of  the  Baltimore  Bar,,  and 
was  left  in  his  custody.  He  and  Mrs.  Sybilla  Parker  were 
appointed  executor  and  executrix,  and  after  he  learned  of 
Mrs.  Lederer's  death,  on  the  day  of  her  funeral,  April  5lii, 
he  called  up  Mrs.  Parker  by  telephone  and  told  her  that  it 
was  necessary  to  notify  all  of  "the  next  of  kin  *  *  *  who 
could  be  notified"  and  she  told  him  that  she  would  have  to 
leave  "all  that"  to  him.  On  the  6th  of  April  Mr.  Johaimseu 
wrote  to  Henry  Lederer,  Mrs.  Smith,  Mrs.  Richard  and  Mrs. 
Clausing,  notifying  them  that  the  will  would  be  opened  and 
read  to  those  interested  at  his  oflSce  on  April  8th  at  10  o'clock 
A.  M.,  and  also  notified  Miss  Catherine  Lederer  and  George 
C.  Parker.  In  response  to  these  notices,  Mrs.  Smith,  Mrs. 
Richard,  Mrs.  Clausing,  Miss  Catherine  Lederer,  Henry  Led- 
erer and  Mrs.  Parker  went  to  Mr.  Johannsen's  office  on  the 
8th  of  April.  The  will  was  opened  and  read  in  their  pres- 
ence, and  they  were  told  that  Mr.  Johannsen  and  Mrs.  Par- 
ker would  offer  the  will  for  probate  in  the  Orphans'  Court  of 
Baltimore  City  about  11  o'clock  on  the  same  day.     About 
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11 :30  o'clock  Mr.  Johannsen  and  Mrs.  Parker  took  the  will 
over  to  the  Orphans'  Court  and  offered  it  for  probate.  The 
Chief  Judge  of  that  Court  asked  ''if  it  had  been  opened,  read 
and  the  notice  given."  Mr.  Johannsen  replied  "it  had,"  and 
the  will  was  then  admitted  to  probate.  Mrs.  Parker,  who  had 
been  under  medical  treatment,  then  asked  Mr.  Johannsen  if  it 
was  not  possible  for  him  to  attend  to  the  "entire  thing,"  and 
when  he  replied  in  the  affirmative  she  renounced  her  right  to 
letters  testamentary,  and  letters  were  granted  to  Mr.  Johann- 
sen, who  qualified  as  executor. 

On  the  8th  of  May,  1914,  Henry  M.  Lederer,  infant,  by 
his  mother  and  next  friend,  Margaret  C.  Lederer,  filed  a  peti- 
tion in  the  Orphans'  Court,  alleging  that  he  was  nineteen 
years  of  age,  a  son  of  John  Lederer,  deceased,  and  a  grandson 
of  the  said  Maria  Lederer;  that  the  alleged  will  which  had 
been  admitted  to  probate  by  the  Orphans'  Court  was  not  the 
last  will  and  testament  of  Maria  Lederer,  deceased,  and  that 
"at  the  proper  time"  he  intended  to  file  a  caveat  to  the  same ; 
that  he  had  no  knowledge  of  the  existence  of  said  will  until 
after  it  was  admitted  to  probate ;  that  the  executor  and  execu- 
trix named  therein  "did  not  give  or  cause  to  be  given  any 
notice  to  your  petitioner  as  one  of  the  near  relatives  of  said 
Maria  Lederer,  deceased,  as  required  by  the  statute  (Article 
93,  sees.  343-348,  Bagby's  Code),  and  therefore  the  action  of 
the  Court  in  the  premises  was  (unwittingly)  unwarranted 
and  should  be  set  aside."    The  petition  prayed  that  the  order 
of  Court  admitting  the  will  to  probate  and  granting  letters  to 
Mr.  Johannsen  be  "rescinded,  revoked  and  annulled,"  and 
that  letters  of  administration  pendente  lite  be  granted  to 
some  impartial  person  pending  the  determination  of  the  cav- 
eat to  be  filed  by  the  petitioner. 

In  response  to  the  citation  issued  for  him  the  executor 
answered  the  petition,  admitting  that  the  will  did  not  make 
any  provision  for  the  petitioner,  but  averring  that  the  alleged 
will  was  the  last  will  and  testament  of  Mrs.  Lederer,  and 
that  he  gave  reasonable  notice  of  the  time  when  the  same 
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would  be  exhibited  for  probate  in  the  Orphans'  Court  to  such 
of  the  *'next  relations  as  could  conveniently  be  therewith 
served,"  viz,  Henry  Lederer,  George  C.  Parker,  Catherine 
Lederer,  Mrs.  Richard,  Mrs.  Smith  and  Mrs.  Clausing. 

Testimony  was  taken,  and  in  support  of  his  petition  Henry 
M.  Lederer  stated  that  he  was  nineteen  years  of  age,  worked 
for  the  Baltimore  and  Ohio  Railroad  Company  at  the  coruer 
of  Baltimore  and  Charles  streets  and  lived  in  South  Balti- 
more; that  his  father,  John  Lederer,  was  a  son  of  Maria 
Lederer,  and  that  he  had  died  in  1907  ;  that  his  grandmother 
lived  at  2903  North  Calvert  street,  and  that  he  and  his 
mother  attended  her  funeral ;  that  he  never  knew  of  the  exist- 
ence of  the  alleged  will,  ajid  never  received  any  notice  that 
the  same  would  be  filed  for  probate  in  the  Orphans'  Court. 
In  addition  to  the  facts  we  have  already  stated,  Mr.  Johann- 
sen  testified  that  he  never  heard  of  the  petitioner;  that  he 
knew  his  father  and  had  represented  him  in  an  accident  claim 
he  had  "against  the  United  Railways,"  but  he  never  knew 
that  he  had  any  children  or  what  had  become  of  his  widow, 
that  he  got  his  information  as  to  the  relations  of  the  testatrix 
from  her;  that  he  never  heard  her  speak  of  the  petitioner, 
and  that  if  he  had  known  of  him  he  would  have  sent  him  a 
notice  similar  to  the  letter  he  sent  the  others  mentioned ;  that 
he  told  Mrs.  Parker  that  he  wanted  to  notify  the  next  of  kin 
and  parties  interested,  and  that  he  got  the  addresses  of  the 
parties  named  from  her  and  the  city  directory ;  that  the  day 
he  sent  the  notices  referred  to  he  told  Mrs.  Parker  that  he 
had  an  engagement  out  of  town,  and  that  he  would  like  to 
arrange  to  have  the  will  opened,  read  and  offered  for  probate, 
on  the  same  day,  and  asked  if  it  would  be  convenient  for 
her  to  come  to  the  Orphans'  Court  at  a  certain  time;  that 
he  then  told  her  that  her  presence  would  be  necessary,  and 
that  when  she  asked  him  why  it  was  necessary  for  her  to  be 
present  he  told  her  that  she  was  appointed  executrix;  that 
Mrs.  Parker  was  one  of  the  witnesses  to  the  will,  but  he  did 
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not  believe  that  she  knew  that  she  was  appointed  executrix 
until  he  told  her  as  stated  above. 

After  the  hearing,  the  Orphans'  Court,  on  the  19th  of 
June,  1914,  passed  an  order  dismissing  the  petition,  and 
from  that  order  the  petitioner  has  appealed. 

The  contentions  of  the  appellant  are  (1)  that  under  the 
provisions  of  the  Code  it  was  the  duty  of  the  executor  and 
executrix  to  give  him  reasonable  notice  of  the  time  when  said 
will  would  be  offered  for  probate  in  the  Orphans'  Court:  (2) 
that  the  statement  made  to  the  Orphans'  Court  to  the  effect 
that  the  required  notice  to  the  next  relations  had  been  given, 
whether  it  was  intended  to  deceive  or  not,  operated  as  a 
fraud  upon  the  Court,  and  (3)  that  without  such  notice  to  the 
appellant  the  Orphans'  Court  had  no  jurisdiction  to  admit 
the  will  to  probate. 

The  sections  of  the  Code  bearing  upon  the  question  involved 
and  upon  which  the  appellant  relies  are  as  follows: 

"Sec.  343  (Art.  93)— If  any  mil  or  codicil  be  ex- 
hibited for  proof  to  the  register  of  wills  of  the  county 
wherein  the  same  may  be  proved,  in  the  recess  of  the 
court,  and  any  of  the  next  relations  of  the  deceased 
shall  attend  ana  make  no  objections,  or  enter  no  caveat, 
or  if  it  shall  appear  that  reasonable  notice  of  the  time 
of  exhibiting  the  same  hath  been  given  to  such  of  the 
next  relations  as  might  conveniently  be  therewith 
served,  and  no  person  shall  object  or  enter  a  caveat, 
the  register  shall  proceed  to  take  the  probate  thereof." 
"Sec.  344 — If  any  such  will  be  exhibited  for  probate 
to  the  orphans'  court  of  the  coimty  where  the  same 
may  be  proved,  and  any  of  the  next  relations  of  the 
deceased  shall  attend,  or  if  notice  shall  appear  to  have 
been  given  as  aforesaid,  and  no  caveat  shall  have  been 
made  against  the  same,  the  said  court  may  forthwith 
proceed  to  take  probate  thereof.'* 

"Sec.  345 — If  any  will  or  codicil  be  exhibited  to  the 
orphans'  court,  and  none  of  the  near  relations  of  the 
deceased  shall  attend,  and  no  notice  shall  appear  to 
have  been  given,  the  court  may  either  direct  summons 


Digitized  by 


Google 


458  LEDERER  vs.  JOHAKNSEN. 

Opinion  of  the  Court  [124 

to  the  said  near  relations,  or  some  one  or  more  of 
them,  to  appear  on  some  fixed  day  to  show  cause  where- 
fore the  same  should  not  be  proved,  or  direct  such 
notice  to  be  given  in  the  public  papers  or  otherwise, 
as  they  may  think  proper;  and  if  no  objection  shall 
be  made  or  caveat  entered  on  or  before  the  day  fixed, 
the  court  or  register  of  wills  in  their  recess,  may  take 
the  probate  of  such  will;  but  if  objection  shall  be 
made  on  or  before  the  day  appointed,  the  said  court 
shall  have  cognizance  of  the  affair,  and  shall  deter- 
mine according  to  the  testimony  produced  on  both 
sides." 

Section  347  provides  that  the  executor  or  person  exhibiting 
the  will  shall  be  examined  on  oath  as  to  his  knowledge  of 
any  other  will  or  codicil,  and  as  to  the  manner  in  which  the 
will  or  codicil  exhibited  came  into  his  hands.  Section  346 
makes  provision  for  cases  in  which  a  caveat  is  filed  before  or 
after  the  will  has  been  exhibited  for  probate,  and  section 
348  provides  that  where  the  probate  of  a  will  is  taken  without 
contest,  if  a  petition  is  filed,  before  letters  testamentary  are 
actually  granted,  praying  that  the  case  may  be  again  exam- 
ined, the  Court  shall  delay  the  granting  of  letters  until  a 
decision  is  had  on  the  petition;  and  in  case  such  a  petition 
is  filed  after  letters  testamentary  have  been  granted,  and  the 
Court  on  hearing  both  sides  shall  decide  against  the  probate, 
the  letters  previously  granted  shall  be  revoked. 

Under  sections  343  and  344  the  register  of  wills  and  the 
Orphans'  Court  are  authorized  and  directed  to  take  probs^te  of 
a  will  where  any  of  the  next  relations  of  the  deceased  shall 
attend,  or  where  it  shall  appear  that  reasonable  notice  of  the 
time  of  exhibiting  the  will  has  been  given  to  such  of  the  next 
relations  "as  might  conveniently  be  therewith  served,^'  and 
no  objection  or  caveat  has  been  filed,  and  section  34i>  f"^ 
vides  what  shall  be  done  where  no  near  relation  is  pir^sent. 
and  no  notice  appears  to  have  been  given  as  required  b;^  sec- 
tions 343  and  344.    It  is  only  where  none  of  the  near  rela- 
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tions  of  the  deceased  are  present  when  the  will  is  exhibited 
for  probate  that  it  must  be  made  to  appear  that  reasonable 
notice  was  given  to  them,  and  where  any  of  the  near  rela- 
tions attend,  and  no  objection  or  caveat  is  filed,  the  Orphans' 
Court  is  authorized  to  take  probate  of  the  will. 

The  facts  of  this  case  bring  it  clearly  within  the  provisions 
of  sections  343  and  344.  Mrs.  Parker,  who  was  one  of  the 
daughters  of  the  deceased,  and,  therefore,  one  of  "the  next 
relations  of  the  deceased,"  was  present  in  the  Orphans'  Court 
when  the  will  was  offered  for  probate.  The  language  of 
section  344  is  "any  of  the  next  relations  of  the  deceased," 
and  no  exception  is  made  in  case  such  relation  happens  to  be 
the  executor  or  executrix,  or  a  witness  to  the  will.  As  Mrs. 
Parker  was  present  when  the  will  was  exhibited  in  the 
Orphans'  Court,  and  as  no  caveat  or  objection  was  filed,  the 
Orphans'  Court  was  authorized  to  admit  the  will  to  probate 
without  it  being  made  to  appear  that  reasonable  notice  had 
been  given  to  the  near  relations  of  the  deceased  of  the  time 
when  the  will  would  be  exhibited  in  that  Court. 

It  is  not  necessary  to  determine  in  this  case  whether  the 
failure  to  give  the  appellant  the  notice  provided  for  in  the 
Code  would,  under  the  circumstances  disclosed  by  the  record, 
have  justified  a  reversal  of  the  order  of  the  Orphans'  Court 
if  no  near  relation  had  been  present  when  the  will  was 
exhibited  for  probate,  nor  would  we  be  justified  in  holding 
that  the  probate  of  the  will  was  procured  by  misrepresenta- 
tion, innocently  or  fraudulently  made.  Mrs.  Parker  relied 
upon  Mr.  Johannsen  to  give  such  notices  as  the  law  required, 
and  there  is  nothing  in  the  record  to  indicate  that  she  knew 
that  he  had  neglected  to  notify  the  appellant  or  that  it  was 
necessary  to  give  him  any  notice.  Mr.  Johannsen  states  very 
frankly  that  he  never  knew  of  the  appellant,  and  counsel 
for  the  appellant  state  in  their  brief  that  they  "cheerfully 
acquit"  him  "of  any  intent  or  design  to  mislead  the  Court." 
It  was  not  necessary  under  the  circumstances  to  make  it 
appear  to  the  Orphans'  Court  that  notice  had  been  given  to 
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the  appellant,  and  the  Orphans'  Court,  after  a  full  disclosure 
of  the  facts  in  reference  to  the  notices  given,  refused  to 
rescind  its  order  admitting  the  will  to  probate  and  granting 
letters  testamentary  to  the  appellee. 

We  have  examined  the  authorities  cited  by  the  appellant 
but  do  not  find  in  them  any  warrant  for  a  reversal  of  the 
order  appealed  from.  The  authority  of  the  Orphans'  Court  to 
admit  wills  to  probate  must,  in  each  case,  be  determined  by 
the  provisions  of  the  statute.  In  this  case  the  Court  below 
acted  clearly  within  the  jurisdiction  conferred  upon  it,  and 
no  sufficient  reason  has  been  assigned  for  a  reversal  of  its 
action. 

If  the  authority  of  the  Orphans'  Court  to  admit  the  will  in 
question  to  probate  had  depended  upon  notice  to  the  near 
relations  of  the  deceased,  it  would  have  been  within  the 
province  of  that  Court  to  determine  whether  such  notice 
had  been  given,  subject  to  an  appeal  to  this  Court.  Stanley 
V.  Safe  Deposit  Co.,  88  Md.  401 ;  Lee  v.  Allen,  100  Md.  7. 
And  if  the  action  of  the  Court  had  been  procured  by  mis- 
representation as  to  a  material  matter,  however  innocently 
made,  it  would  have  been  justified  in  rescinding  its  order 
based  upon  such  misrepresentation.  Lutz  v.  Mohan,  80  Md. 
233.  But  these  questions  are  not  presented  by  the  record 
before  us,  and  where  the  Orphans'  Court,  in  admitting  a  will 
to  probate  and  granting  letters  testamentary,  proceeds  regu- 
larly in  accordance  with  the  provisions  of  the  statute,  its 
order  should  not  be  rescinded  simply  because  one  of  the 
heirs  at  law  or  next  of  kin  of  the  deceased  subsequently  deter- 
mines to  file  a  caveat  and  to  contest  the  validity  of  the  will. 
GHll  V.  O'Dell  111  Md.  64. 

Order  affirmed,  with  costs  to  the  appellee. 
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HAEEY  0.  WEILLER 

CHAKLES  WEISS. 

Photographs:    X-rays;    verification;    examination    of   photog- 
rapher.    Damages:  pleading;  general  and  special  injvr 
ries;  evidence.    Horses :  injury  to — ;  dam^es. 
Juries:  evidence;  must  not 
speculate. 

Photographs  are  admissible  for  the  purpose  of  explaining 
and  applying  evidence ;  whether  the  photographs  are  sufficiently 
verified,  or  are  sufficiently  instructive,  is  a  preliminary  ques- 
tion for  the  trial  court ;  and  its  decision  is  not  to  be  reviewed 
unless  its  discretion  was  used  in  an  arbitrary  manner.       p.  464 

In  general,  damages  that  do  not  necessarily  result  from  the 
main  fact  alleged,  are  regarded  as  special  damages,  even  though 
they  might  be  its  natural  and  probable  eflFect,  and,  as  such,  must 
be  set  out  in  the  declaration.  pp.  464-465 

But  this  rule  has  been  relaxed  in  Maryland,  as  to  damages  for 
personal  injuries  and  in  other  cases ;  and  in  such  suits  it  is  not 
necessary  to  declare  specially  any  matters  which  are  the  legal 
and  natural  consequences  of  the  injury  inflicted.  p.  466 

But  the  plaintiflF  must  show  affirmatively  that  the  injury 
complained  of  was  the  result  of  the  wrong  inflicted.  p.  467 

Failure  of  such  proof  connecting  the  accident  and  the  inju- 
rious effect,  must  be  raised  by  exception,  by  a  motion  to  strike 
out  the  testimony,  or  by  the  prayers,  and  can  not  be  first  raised 
in  the  Court  of  Appeals.  p.  467 
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A  jury  must  have  before  it  some  evidence,  upon  which  to  base 
its  deKberations,  and  can  not  be  allowed  to  merely  conjecture  or 
speculate.  p.  467 

An  action  was  brought  for  damages  to  a  valuable  racing 
mare,  caused  by  the  negligence  of  the  defendant  in  running  into 
her  with  an  automobile;  the  declaration  stated  that  by  such 
conduct  of  the  defendant,  etc.,  she  was  seriously  and  perma- 
nently injured  about  her  body  and  legs,  etc. ;  against  the  objec- 
tion of  the  defendant,  evidence  was  admitted  to  show  that  since 
the  accident,  the  mare,  formerly  gentle  and  easily  driven,  had 
become  so  wild  and  easily  frightened,  and  so  nervous,  as  to  be 
useless  as  a  racer;  held,  that  as  such  condition  was  one  of  the 
natural  results  of  such  an  injury  to  a  racer,  such  evidence  was 
admissible,  even  though  it  had  not  been  specially  set  out  in  the 
declaration.  p.  467 

Decided  January  12th,  1915. 

Appeal  from  the  Baltimore  City  Co^irt.     (Sopek,  C.  J.) 

A  valuable  racing  mare,  belonging  to  the  appellee,  was 
hitched  to  a  sulky,  in  charge  of  a  careful  and  competent 
driver,  and  was  being  driven  at  a  walk,  upon  the  extreme 
right-hand  side  of  the  road  to  the  racing  track.  The  auto- 
mobile of  the  defendant  coming  in  the  opposite  direction,  on 
the  wrong  side  of  the  road,  came  into  collision  with  the  mare 
and  sulky,  breaking  the  sulky  and  injuring  the  mare.  A  suit 
for  damages  resulted  in  a  verdict  for  f$l,000,  and  the  defend- 
ant appealed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke,  Thomas, 
Pattison,  Urner,  Stockbridge  and  Constable,  JJ. 

Robert  Biggs,  for  the  appellant. 

A.  Herman  Siskind  (with  whom  was  Harry  E.  Scherf  on 
the  brief),  for  the  appellee. 
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Constable,  J.,  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  a  judgment,  in  which  substantial 
damages  were  recovered,  for  injuries  sustained  by  the  appel- 
lee's horse,  bj  reason  of  a  collision  between  the  automobile 
of  the  appellant  and  the  said  horse. 

There  were  eight  exceptions  taken  to  the  rulings  of  the 
Court  below,  and  they  all  relate  to  the  admissibility  of  testa- 
mony ;  the  prayers  offered  by  each  party  were  granted  by  the 
Court,  and  no  exceptions  reserved  thereto. 

For  the  settlement  of  the  points  made,  it  is  not  necessary 
to  set  out  fully  the  facts,  as  disclosed  in  the  record.  The 
mare  of  the  appellee  was  five  years  old  at  the  time  of  the 
accident,  July  17th,  1912,  and  had  been  owned  by  him  since 
she  was  a  year  old.  She  had  been  trained  for  racing  pur- 
poses, and  was  eligible  for  the  2.24  class.  She  had  been  raced 
a  number  of  times  during  the  season  of  1911,  in  both  amateur 
and  professional  races;  winning  all  her  races  in  amateur 
classes  and  being  second  once  in  the  professional  classes.  For 
her  first  start  in  1912,  she  was  entered  in  a  race  to  be  held  at 
Grentlemen's  Driving  Park,  Baltimore,  July  18th,  and  was 
shipped,  by  boat,  from  Annapolis  for  Baltimore  on  the  day 
previous,  in  charge  of  a  hostler.  After  arriving  in  Balti- 
more, and  while  being  driven  to  the  race  track,  the  injury 
complained  of  occurred.  Because  of  the  injuries  sustained, 
she  was  not  started  in  the  race  of  July  18th,  and  was  returned 
to  her  stable  in  Anne  Arundel  County.  She  was  raced  later 
in  the  same  season,  but  with  no  success. 

The  main  question  to  be  determined  arises  out  of  the  aver- 
ments of  the  declaration,  so  we  will  set  out  in  full  the  only 
count  therein. 

"For  that  by  the  negligence  of  the  defendant,  as  well 
as  his  agents  and  servants,  acting  on  his  behalf,  in 
operating  an  automobile  on  the  17th  day  of  July,  in 
the  year  nineteen  hundred  and  twelve,  on  Park  Heights 
Avenue,  Baltimore  County,  Maryland,  this  plaintiff 
suffered  great  loss  by  severe  injuries  to  a  valuable  rac- 
ing mare,  which  mare  was  lawfully  on  the  highway 
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and  being  driven  with  due  care  and  caution,  without 
any  fault  of  the  plaintiff  or  his  agent  contributing 
thereto,  and  caused  to  be  seriously  and  permanently 
injured  about  her  body  and  limbs  by  the  negligent 
conduct  of  the  defendant,  his  agents  and  servants  in 
running  said  automobile  into  said  mare  and  knock- 
ing her  down,  and  further  destroying  the  vehicle  to 
which  the  said  mare  was  hitched,  as  well  as  the  harness 
by  which  she  was  hitched  to  the  said  vehicle,  and  the 
said  injuries  to  the  valuable  racing  mare  are  perma- 
nent." 

The  first  exception  has  reference  to  the  introductiou,  in 
evidence,  of  a  photograph  of  the  mare,  taken  before  the  acci- 
dent. The  records  shows  that  the  purpose  for  which  it  was 
used,  was  to  show,  by  illustration,  to  the  jury  just  where  the 
wounds  on  the  body  were.  The  admissibility  of  photographs, 
for  the  purpose  of  explaining  and  applying  the  evidence,  is 
fully  recognized  by  our  decisions.  Consolidated  Gas  Co.  v. 
Smith,  109  Md.  186.  Whether  it  is  sufficiently  verified  or 
is  instructive,  are  preliminary  questions  for  the  Court,  and 
will  not  be  reviewed,  unless  the  discretion  is  exercised  in  an 
arbitrary  manner.  Consolidated  Oas  Co,  v.  Smith,  supra; 
Maryland  Electric  Co.  v.  Beasley,  117  Md.  270.  In  our 
opinion,  there  was  no  abuse  of  the  discretion. 

Each  of  the  seven  remaining  exceptions  presents  precisely 
the  same'  point  of  law,  and  accordingly  will  be  considered  by 
us  as  one.  The  appellee  produced,  over  the  objections  of  the 
appellant,  testimony  tending  to  show,  that,  before  the  ?cci- 
dent,  the  mare  was  level  headed,  quite  fearless  of  objects,  a 
bold  racer  and  easy  to  handle,  but  that  since,  she  was  highly 
excitable  and  nervous,  easily  frightened,  timid  in  her  racing, 
and  valueless  as  a  race  horse  because  of  that  condition.  Five 
witnesses  testified  to  that  condition,  including  the  daughter  of 
the  appellee,  who  testified  that  before  the  accident,  the  mare 
was  gentle  and  not  afraid  of  anything,  and  that  she  had 
been  in  the  habit  of  driving  her,  but  that  since  the  accident 


Digitized  by 


Google 


WEILLER  vs,  ^YE1SS.  465 

^^1  Opinion  of  the  Court 

she  had  not  been  able  to  drive  her,  be^^ause  she  frightened  at 
everything,  and  was  not  safe  to  drive.  We  have  not  thought  it 
necessary  to  set  out  all,  or  any,  of  the  questions  and  answers, 
for  it  is  only  to  the  substance  that  the  appellants  objects.  His 
objections  is,  that,  under  the  averment  of  the  narr.  no  testi- 
mony tending  to  prove  damages  of  this  character,  was  admis- 
sible. It  is  urged  that  as  the  declaration  did  not  allege  injury 
to  the  nervous  system,  as  one  of  the  consequences  of  the  acci- 
dent that,  therefore,  no  testimony  is  admissible  to  show  that 
as  an  element  of  damage.  The  groimd,  of  course,  is  not  that, 
under  a  proper  averment  in  the  narr.  the  appellee  could  not 
recover  for  such  injuries  if  they  were  the  proximate  and 
natural  results  of  the  injury,  but  that  in  the  absence  of  such 
a  claim,  the  appellant  was  taken  by  surprise  in  his  defense. 

The  rule,  which  here  is  sought  to  be  invoked,  is  thus  stated 
in  Sutherlmxd  on  Damages  (3rd  Edition),  Vol.  2,  sec.  418; 
*' Under  a  general  allegation  of  damage,  the  plaintiff  may 
prove  those  damages  which  naturally  and  necessarily  result 
from  the  act  complained  of;  for  the  law  implies  that  they 
will  proceed  from  it.  These  are  called  general,  as  contradic- 
tinguished  from  special,  damages  which  are  the  natural  but 
not  the  necessary  consequences."  And  section  419 :  "Special 
damages  are  required  to  be  stated  in  the  declaration  for  notice 
to  the  defendant  and  to  prevent  surprise  at  the  trial."  It  was 
under  this  rule  that  in  Ellicott  v.  Lamhome,  2  Md.  131,  that 
this  Court,  under  a  count  alleging  that  earth,  sand  and  other 
substances  were  washed  into  his  mill  dam,  and  so  filled  and 
choked  the  dam  as  to  make  it  useless  to  him  in  the  working 
of  his  mill,  it  was  held  that,  the  plaintiff  could  not  offer  evi- 
dence to  prove  that  he  could  not  wash  his  rags,  because  the 
stream  was  rendered  impure  and  muddy  by  the  earth  and 
sand  deposited,  and  that  by  reason  of  such  impurity  of  the 
water,  he  was  prevented  from  making  white  paper.  The 
Court  said:  '^Damages  that  do  not  necessarily  result  from 
the  main  fact  alleged,  though  they  might  be  the  natural  and 
even  probable  effect  of  it,  are  regarded  as  special  damages, 
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and  such  must  be  set  out  in  the  declaration."  On  this  prin- 
ciple, the  appellant  contends  that  since  the  only  injury  com- 
plained of  in  the  narr.  is,  ^'caused  to  be  seriously  and  per- 
manently injured  about  her  body  and  limbs,"  no  proof  of 
other  damage  was  admissible  which  might  or  might  not  have 
flowed  from  the  injury  to  the  body  and  limbs. 

Whilst  it  is  true,  that  this  rule  is  still  in  effect  in  Mary- 
land, so  far  as  some  actions  are  concerned,  the  rule  has  been 
very   much   relaxed   in  actions   for   damages  for  personal 
injuries.    This  being  the  language  of  this  Court  in  BcUtimore 
City  Passenger  Railway  Co,  v.  Baer,  90  Md.  97.    The  nile 
adopted  by  this  Court,  and  sustained  by  authority,  is,  that 
in  suits  for  personal  injuries,  it  is  not  necessary  to  state 
specially  any  matters  which  are  the  legal  and  natural  conse- 
quences of  the  injury  inflicted.    That  is  the  rule  adopted  in 
Sloan  V.  Edwards,  61  Md.  89,  which  was  a  suit  growing  out 
of  an  assault  and  battery.    The  declaration  charged,  *'that  the 
defendant    assaulted,    and    then    and   there   beat, '  bruised, 
wounded  and  ill  treated  the  plaintiff,  insomuch  that  his  life 
was  thereby  greatly  despaired  of,  and  other  wrongs  did,  to 
the  great  damage,  etc."     The  plaintiff  endeavored  to  show 
that,  as  a  result  of  the  battery,  he  had  became  subject  to  con- 
vulsions or  fits.  It  was  objected  to  on  the  same  ground  as  the 
objection  here  raised,  but  this  Court  held,  speaking  through 
Chief  Judge  Alvky,  that  such  proof  was  admissible,  and 
that  it  was  not  necessary  to  state  specially  matters  that  were 
the  legal  and  natural  consequences  of  the  injury.    The  appel- 
lant, while  conceding  this  case,  contends  that  only  in  assault 
and  battery  cases  is  the  rule  relaxed.    We  see  no  reason  for 
relaxing  the  rule  more  in  cases  growing  out  of  assaiilts  than 
in  other  personal  injury  cases.    And  that  such  is  not  the  sit- 
uation in  this  State,  we  call  attention  to  the  following  cases, 
none  of  which  was  an  assault  case:  Kemp  v.  Balto.  Pass.  By- 
Co,,  61  Md.  89;  Hiissey  v.  Ryan,  64  Md.  436;  Balto,  Pass, 
Ry.  Co,  V.  Baer,  90  Md.  97.    In  the  Kemp  case,  the  plaintiif 
was  allowed  to  show  a  cancer  had  developed,  without  any 
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charge  in  the  declaration.  In  the  Ilussey  case,  it  was  held 
proper  to  offer  evidence  that  epilepsy  had  developed  under 
the  averment  that  the  plaintiff  was  *^cut,  bruised,  wounded 
and  permanently  injured."  The  case  of  Sealey  v.  Met.  Ey. 
Co.,  78  N.  Y.  App.  Div.  530,  relied  upon  by  the  appellant, 
is  in  direct  conflict  with  the  case  of  Balto.  Pass.  By.  Co.  v. 
Baer,  supra;  and  no  doubt  many  others  can  be  cited  in  con- 
flict with  our  decisions,  but  since  this  Court  has  liberalized 
the  effect  of  the  rule,  we  see  no  reason  to  return  to  its  strict 
enforcement. 

The  declaration  apprised  the  defendant  that  the  injured 
aninml  was  valuable  because  a  racing  mare,  and  it  is  a  matter 
of  common  knowledge  that  horses  once  hurt,  or  badly  f right- 
enfed,  by  automobiles,  are  almost  invariably  rendered  useless 
for  driving  purposes,  and  it  should  readily  suggest  itself  to 
one's  mind  that  one  of  the  natural  results  to  a  racer  would  be 
his  diminution  in  value,  because  having  been  struck  by  an 
automobile. 

Another  objection  raised  here,  as  to  the  admissibility  of  this 
testimony,  is  the  alleged  lack  of  proof  showing  the  causal 
connection  between  the  accident  and  the  injurious  effects. 
Of  course,  if  a  Court  is  satisfied  that  this  connection  is  not 
supplied  by  the  proof,  a  motion  made  to  strike  out  the  testi- 
mony, should  be  granted;  or  it  could  be  provided  for  in  the 
prayers.  For  the  plaintiff  must  show  aflBrmatively  the  injury 
complained  of  is  the  result  of  the  wrong  inflicted.  This  is 
sometimes  to  be  inferred  from  the  facts,  for  there  may  be 
no  way  of  establishing  it,  but  at  others  it  must  be  established 
as  any  other  fact ;  for  a  jury  will  not  be  permitted  to  merely 
conjecture  and  speculate.  In  the  present  case,  the  appellant 
failed  to  raise  the  point  by  proper  exception,  and  it  is  not 
open  to  review  by  this  Court,  and  we  will  therefore  express 
no  opinion  upon  the  question. 

Jvdgment  affirmed,  with  costs  to  the  appellee. 
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EDWARD  S.  PILLARD 


vs. 


THE  CHESAPEAKE  STEAMSHIP  COMPANY  OF 
BALTIMORE. 

Negligence :  burden  of  proof.    Res  gestw :  mere  nearness  to  point 

of  time  not  sufficient.    Res  ipsa  loquitur:  not  applicable 

in  case  of  every  accident.    Steamboats :  gangplanks; 

passenger  falling. 

A  statement  made  near  enough  to  an  accident  in  point  of 
time,  to  be  admissible  on  that  ground,  as  part  of  the  res  gestw, 
is  not  so  admissible,  unless  it  also  appears  that  the  statement 
was  voluntarily  made  by  one  who  was  under  the  influence  of 
the  excitement  induced  by  the  accident,  or  that  the  party  mak- 
ing the  statement  had,  or  was  in  a  position  to  have  had,  knowl- 
edge of  his  o^vn  upon  the  matter.  p.  474 

Except  in  cases  involving  the  doctrine  of  res  ipsa  loquitur, 
the  mere  fact  of  an  accident  does  not  of  itseH  raise  any  pre- 
sumption of  negligence.  p.  474 

Where  a  passenger,  in  boarding  a  steamboat  by  a  gangplank, 
safely  constructed  in  the  usual  manner,  slipped  and  fell,  and 
there  was  no  evidence  of  any  negligence  on  the  part  of  the 
steamboat  company,  such  negligence  is  not  to  be  presumed. 

p.  474 

In  general,  where  a  plaintiflF  charges  negligence  in  his  decla- 
ration, the  burden  of  proof  is  upon  him  to  sustain  it  by  proof. 

p.  474 

No  one  is  responsible  for  injuries  resulting  from  unavoidable 
accident  while  engaged  in  a  lawful  business.  pp.  474-475 

Decided  Januarij  12th,  1915, 
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Appeal  from  the  Baltimore  City  Court.     (Sopeb^  C.  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  are  the  prayers  that  were  offered,  and  the 
action  of  the  Court  upon  the  same : 

Plaintiff's  First  Prayer — The  plaintiff  prays  the  Court  to 
instruct  the  jury  that  if  the  plaintiff  was  injured  by  falling 
from  a  gangplank,  or  gangboard,  or  gangway,  while  walking 
from  the  wharf  of  the  defendant  to  the  boat  of  the  defendant, 
having  purchased  a  ticket  entitling  him  to  travel  on  said  boat, 
then  the  plaintiff  was  a  passenger  of  the  defendant  at  the 
time  of  said  injury.     (Granted,) 

Plaintiff's  Second  Prayer — If  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  injured  while  a  passenger  of 
the  defendant,  the  fact  of  such  injury  is  prima  facie  evidence 
of  the  negligence  on  the  part  of  the  defendant,  throwing  upon 
it  the  onus  of  rebutting  the  presumption,  by  showing  there 
was  no  negligence  on  its  part.     (Rejected.) 

Plaintiff's  Third  Prayer — That  in  order  to  rebut  the  pre- 
sumption of  negligence  upon  its  part,  the  defendant  must 
show  tLat  the  injuries  sustained  by  said  plaintiff  while  a  pas- 
senger of  the  defendant,  if  the  jury  find  he  was  so  injured, 
could  not  have  been  prevented  by  the  utmost  care  and  dili- 
gence, not  only  in  the  care  and  management  of  its  passengers 
while  embarking  on  its  boat,  but  also  in  the  structure  and 
care  of  all  arrangements  and  appliances  used  upon  or  about 
said  boat  and  necessary  to  the  safety  of  passengers.  (Re- 
jected.) 

Plaintiff's  Fourth  Prayer — The  plaintiff  prays  the  Court 
to  instruct  the  jury  that  if  they  shall  find  for  the  plaintiff, 
then  in  estimating  the  damages  to  be  given  they,  the  jury, 
may  consider  the  health  and  mental  and  physical  condition 
of ^the  plaintiff  before  the  injury  complained  of,  as  compared 
with  his  present  condition  of  mind  and  body  in  consequence 
of  the  injury,  and  whether  the  injury  is  in  its  nature  perma- 


Digitized  by 


Google 


470  PILLAR!)  vs.  CHES.  STEAM.  CO. 

Prayers.  [124 

nent,  and  how  far  if  at  all  it  is  calculated  to  disable  the 
plaintiff  from  engaging  in  those  employments  and  pursuits 
for  which,  in  the  absence  of  the  said  injury,  he  would  have 
been  qualified ;  also  the  physical  and  mental  suffering,  if  any, 
to  which  he  has  been  subjected  by  reason  of  the  said  injur}', 
and  also  the  pecuniary  loss  and  expense  if  any  to  which  he 
has  been  subjected  by  reason  of  said  injury,  and  to  allow 
such  damages  as  in  the  opinion  of  the  jury  will  be  a  fair  and 
just  compensation  for  the  injury  which  he  has  'Sustained. 
{Granted.) 

Plaintiff's  Fifth  Prayer — If  the  jury  believe  the  defend- 
ant was  the  owner  of  the  boat  mentioned  in  the  declaration 
and  sold  the  plaintiff  a  ticket  and  received  and  accepted  him 
as  a  passenger  to  be  carried  on  said  boat,  then  defendant  was 
bound  to  exercise  on  and  about  said  boat  for  plaintiff's  safety 
the  utmost  degree  of  care  and  skill  which  was  consistent  with 
the  nature  of  its  undertaking.     {Granted.) 

Plaintiff's  Sixth  Prayer — If  the  jury  believe  the  facts 
stated  in  plaintiff's  fifth  prayer,  and  further  believe  plaintiff 
was  injured  by  reason  of  the  absence  of  such  care  and  skill  as 
it  is  required  by  plaintiff's  fifth  prayer  to  exercise  in  per- 
forming its  said  undertaking,  then  he  is  entitled  to  recover 
in  this  action,  unless  the  jury  find  that  by  his  own  negligence 
he  directly  contributed  to  the  injury  he  received.     {Qrarded.) 

Plaintiff's  Seventh  Prayer — The  d^ree  of  care  required 
of  a  passenger  is  not  the  highest  degree  of  care,  but  only  the 
ordinary  care  which  ordinarily  prudent  people  are  accus- 
tomed to  exercise.     {Granted.) 


Defendant's  First  Prayer — The  Court  instructs  the  jury 
that  there  is  no  evidence  in  this  case  legally  sufficient  under 
the  pleadings  to  show  any  negligence  on  the  part  of  the  de- 
fendant, and  that  therefore  their  verdict  must  be  for  the 
defendant.     {Refused.) 

Defendant's  Second  Prayer — The  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  evidence  in  this 
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case  legally  sufficient  to  entitle. the  plaintiff  to  recover,  and 
their  verdict  must  be  for  the  defendant     (Refused,) 

Defendant's  Third  Prayer — The  defendant  prays  the 
Court  to  instruct  the  jury  that  the  plaintiff  in  this  case  has 
been  gxiilty  of  such  negligence  contributing  to  his  injury  as 
will  preclude  his  recovery  in  this  case,  and  the  verdict  of  the 
jury  must  therefore  be  for  the  defendant.     (Refiised.) 

Defendant's  Fourth  Prayer — The  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  injury  complained  of  was  caused 
by  the  want  of  ordinary  care  on  the  part  of  the  defendant, 
and  unless  the  jury  shall  be  satisfied  by  the  preponderance 
of  testimony  that  the  injury  complained  of  was  caused  solely 
by  the  want  of  ordinary  care  on  the  part  of  the  defendant,  the 
plaintiff  is  not  entitled  to  recover,  and  the  verdict  must  be 
for  the  defendant.     (Rejected.) 

Defendant's  Fourth  Prayer — The  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  injurj'  complained  of  was  caused 
by  the  want  of  the  proper  degree  of  care  on  the  part  of  the 
defendant,  and  unless  the  jury  shall  be  satisfied  by  the  pre- 
ponderance of  testimony  that  the  injury  complained  of  was 
caused  solely  by  the  want  of  the  proper  degree  of  care  on  the 
part  of  the  defendant,  the  plaintiff  is  not  entitled  to  recover, 
and  the  verdict  must  be  for  the  defendant.     (Rejected.) 

Defendant's  Fifth  Prayer — The  defendant  prays  the  Court 
to  instruct  the  jury  that  the  burden  of  establishing  by  a  pre- 
ponderance of  proof  satisfactory  to  them  the  state  of  facts 
alleged  in  the  declaration  rests  upon  the  plaintiff ;  and  if  the 
testimony  in  this  case  should  be  such  as  to  leave  the  minds  of 
the  jury  in  a  state  of  equipoise  as  to  the  truth  of  the  al- 
l^ations  in  the  declaration,  the  verdict  must  be  for  the  de- 
fendant.    (Granted.) 

Defendam^t's  Sixth  Prayer — The  Court  instructs  the  jury 
that  if  they  are  unable  to  determine,  from  the  evidence,  how 
the  accident  happened,  then  their  verdict  must  be  for  the 
defendant.     (Oramied.) 

Defendant's  Seventh  Prayer — Notwithstanding  the  jury 
shall  believe  from  the  evidence  that  the  defendant  was  guilty 
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of  negligence,  yet  if  they  shajl  further  believe  from  the  evi- 
dence that  the  plaintiff,  Pillard,  was  also  guilty  of  n^ligence, 
and  that  the  accident  was  directly  caused  partly  by  the  de- 
fendant's negligence  and  partly  by  the  plaintiff's  n^ligence, 
then  the  verdict  of  the  jury  must  be  for  the  defendant,  with- 
out regard  to  whose  negligence  was  the  greater.     {Oranted.^ 


Court's  I tistruction— The  burden  of  proof  is  upon  the 
plaintiff'  to  show  that  the  injurj^  complained  of  was  caused  by 
the  failure  of  the  defendant  to  exercise  the  highest  degree  of 
care  consistent  with  the  nature  of  its  undertaking,  and  unless 
the  jury  shall  be  satisfied  by  the  preponderance  of  testimony 
that  the  injury  complained  of  was  caused  solely  by  the  failure 
of  the  defendant  to  exercise  such  care,  the  plaintiff'  is  not 
entitled  to  recover,  and  the  verdict  must  be  for  the  defend- 
ant.    (Oranted.) 

The  cause  was  argued  before  Boyd,  C.  J.,  BrHK£, 
Thomas,  Pattisox,  Trxkr,  Stoc  kbridge  and  ConsXaBLE, 
JJ. 

Joshua  Horner,  Jr.,  and  Walter  D,  Eiseman,  for  the  appel- 
lant. 

John  H,  Sheen  (with  whom  was  AHhur  D.  Foster  on  the 
brief),  for  the  appellee. 


Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

In  this  action  recovery  is  sought  to  be  had  for  in j  ^'^^^^ 
suffered  by  the  plaintiff  while  going  on  board  of  a  steam-^^^* 
the  defendant  company.  Between  4  and  4 :30  P.  M.  ox*  *^ 
24th  day  of  August,  1912,  the  plaintiff  with  his  wife  ^®^* 
on  board  the  steamer  Atlanta,  belonging  to  the  defendant  <^^' 
pany,  and  purchased  tickets  for  passage  to  Gloucester  Point. 
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He  then  returned  to  the  wharf  for  the  purpose  of  checking 
his  trunk.  This  accomplished  he  started  to  rejoin  his  wife 
on  the  steamer,  the  access  to  which  was  over  a  gangway 
iibout  three  feet  in  width,  extending  from  the  wharf  to  the 
vessel.  Across  this  gangway  were  nailed  at  intervals  of 
fourteen  inches,  cleats  or  slipping  strips  to  prevent  those 
passing  on  it  from  slipping,  and  on  the  sides  were  rails  to 
guard  persons,  going  and  coming,  from  falling  off.  Where  the 
gangway  ended  on  the  vessel  it  was  elevated  some  seven  inches 
above  the  level  of  the  deck,  and  there  was  attached  at  this 
end  an  extension  or  apron  by  means  of  strap  hinges  counter 
sunk  in  the  planks.  According  to  the  plaintiff's  own  evi- 
dence, these  hinges  had  become  smooth  and  slippery,  and 
that  stepping  on  one  of  these  hinges  he  slipped  and  was 
thrown  violently  against  a  stanchion  or  bit  and  severely 
injured.  He  was  assisted  to  his  feet  by  some  one,  whom  he 
calls  the  watchman  and  helped  into  the  cabin  where  his  wife 
was. 

The  record  contains  but  two  bills  of  exception,  one  relating 
to  evidence,  the  other  to  the  action  of  the  Court  on  the 
prayers.  When  the  plaintiff  reached  his  wife,  she  hastened  to 
bathe  his  face  with  cold  water,  and  while  so  engaged  she  said 
to  some  one,  whom  she  speaks  of  as  the  watchman,  "How  did 
this  happen  anyhow?"  An  objection  to  this  question  was 
sustained,  and  this  action  of  the  Court  forms  the  first  bill  of 
exceptions.  There  had  l)een  no  testimony  given  tending:  to 
show  that  the  person  to  whom  the  inquiry  was  addressed  had 
seen  the  accident,  and  the  question  as  framed  might  have 
called  equally  well  for  an  expression  of  opinion  by  the  witness 
or  a  statement  of  facts,  assuming  that  he  knew  them.  If  the 
purpose  of  the  question  was  to  elicit  the  opinion  of  the  wit- 
ness, it  was  clearly  inadmissible.  Tall  v.  Steam  Packet  Co., 
90  Md.  257,  and  if  it  was  intended  to  bring  out  a  statement 
of  facts  tending  to  show  negligence,  it  was  objectionabie  as 
hearsay.  It  is  claimed  on  behalf  of  the  appellant  to  consti- 
tute a  part  of  the  res  gestae  and  admissible  as  such.    But  it  is 
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to  be  observed  that  while  near  enough  in  point  of  time  to  l>e  so 
regarded,  there  is  nothing  to  show  that  it  was  a  voluntary 
statement,  made  under  the  influence  of  excitement  induced 
by  the  accident,  or  that  the  person  to  whom  Mrs.  Pillird's 
question  was  addressed  had  or  was  in  a  position  to  have  had 
knowledge  of  his  own  upon  the  matter,  and  no  error  was 
committed  by  the  Court  in  its  ruling. 

The  remaining  exception  reserved  to  the  action  of  the 
Court  on  the  prayers,  raises  the  important  question  in  the 
case.  The  plaintiflPs  second  and  third  prayers  were  refused 
and  rightly  so.  Tersely  stated,  they  both  embodied  this  prop- 
osition, shown  an  accident,  negligence  is  presumed.  Such  i> 
not  the  law  of  this  State,  except  in  cases  where  the  surround- 
ing circumstances  are  such  as  to  admit  of  the  application  ot 
the  doctrine  of  res  ipsa  loquitur,  and  the  facts  as  testified  to 
in  this  case  will  not  bring  the  case  within  the  operation  of 
that' rule.  In  the  case  of  Benedick  v.  Potts,  88  Md.  55, 
McSheery,  C.  J.,  said,  that  the  maxim  is  applicable  to  two 
classes  of  cases  only ;  "first,  when  the  relation  of  carrier  and 
passenger  exists,  and  the  accident  arises  from  some  abnormal 
condition  in  the  department  of  actual  transportation ;  second, 
where  the  injury  arises  from  some  condition  or  event  that  is, 
in  its  very  nature,  so  obviously  destructive  of  the  safety  of 
person  or  property  and  is  so  tortious  in  its  quality  as,  ii^  the 
first  instance  at  least,  to  permit  no  inference  save  thnt  of 
negligence  on  the  part  of  the  person  in  control  of  the  injiiri- 
ous  agency.^'  The  rule  so  laid  down  has  been  frequ^^J^^^J' 
approved  ^ince.  Arnold  v.  Green,  95  Md.  217;  W.  M.  R*  ^* 
Co,  V.  Shirk,  95  Md.  637 ;  So.  Balto.  Car  Co.  v.  Scha^'f^r, 
96  Md.  88 ;  Steivart  v.  Ilarman,  108  Md.  446 ;  B.  £  0.  R-  ^^ 
V.  Black,  107  Md.  661 ;  Smith  v.  Smick,  119  Md.  279.  The 
plaintiff  in  this  case  charged  negligence  in  his  declarati<>^? 
and  it  was  incumbent  upon  him  to  prove  it,  or  as  waB  said 
in  B.  S  0.  i?.  R.  V.  Savington,  71  Md.  599,  citing Parrot^'^- 
Wells  Fargo  &  Co.,  15  Wall.  537:  "No  one  is  respon^iWe 
for    injuries    resulting    from    unavoidable    accident    vvb^^* 
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engaged  in  a  lawful  business.  A  party  charging  negligence  as 
a  ground  of  action  must  prove  it.  He  must  show  that  the 
defendant  by  his  act  or  by  his  omission  has  violated  some 
dutj"  incumbent  upon  him,  which  caused  the  injury  com- 
plained of." 

The  appellant  further  complains  of  the  granting  of  the 
defendant's  fifth  prayer,  which  was  as  to  the  burden  of  proofs 
and  was  a  prayer  which  has  frequently  received  the  approval 
of  this  Court.  The  granting  of  the  defendant's  seventh 
prayer,  on  tlie  subject  of  contributory  negligence,  is  also 
objected  to.  Without  unduly  protracting  this  opinion,  it  is 
sufficient  to  say,  that  there  were  some  circumstances  testified 
to  which,  if  believed  by  the  jury,  would  have  warranted  the 
deduction  of  such  negligence  on  the  part  of  the  plaintiff.* 

In  addition  to  ruling  upon  the  prayers,  the  Court  gave  an. 
instruction  of  its  own,  which  comprehended  both  the  burden 
of  proof  and  the  question  of  negligence.  It  was  not  in  con- 
flict with  any  of  the  prayers  which  had  been  granted;  the 
only  criticism  to  which  it  was  justly  open  was  that  it  was  a 
repetition  of  matters  with  regard  to  which  instructions  had 
already  been  granted,  and  for  that  reason  was  unnecessary. 
But  it  stated  in  short,  simple  language  the  rules  of  law 
appropriate  to  the  case  as  made  out,  and  no  injury  could 
have  resulted  to  the  plaintiff  from  the  giving  of  it. 

As  no  error  is  found  in  the  rulings  of  the  trial  Court,  the 
judgment  wiU  be  affirmed. 

Judgment  affirmed,  xviih  costs. 
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ABRAM  H.  COLMARY. 


vs. 


THE  CROWX  CORK  AND  SEAL  COMPANY  OF  BAL- 
TIMORE CITY  AND  SADIE  McSHANE  COLMARY. 

Husband  and  wife:  gifts;  certificates  of  stock  in  wife's  name. 

Stock :  endorsement  in  blank.    Evidence :  erroneous 

rulings;  when  no  ground  for  reversal. 

When  a  man  causes  a  certificate  of  stock  to  be  issued  in  hk 
wife's  name,  and  delivers  the  same  to  her  with  the  intention  of 
giving  her  the  stock,  nothing  more  is  required  to  complete  an 
absolute  and  irrevocable  gift.  p.  488 

In  such  a  case,  the  mere  fact  that  the  wife  signed  a  blank 
assignment  of  the  certificate  is  not  evidence  sufficient  to  dis- 
prove the  gift.  p.  490 

A  blank  assignment  endorsed  upon  a  certificate  of  stock, 
which  remains  in,  or  is  restored  to,  the  possession  of  the  as- 
signor, is  not  operative  and  may  be  cancelled.  p.  490 

The  refusal  to  admit  testimony  offered  in  evidence  presents 
liO  grounds  for  reversal,  even  though  erroneous,  if  the  same  testi- 
mony, or  other  testimony  to  the  same  effect,  was  otherwise  ad- 
mitted in  the  case.  p.  490 

Decided  January  12th,  1915. 

Digitized  by  VjOOQ IC 


COLMAEY  vs.  CROWN  CORK  &  SEAL  CO.     477 
Md.]  Opinion  of  ttie  CJourt 

Appeal  from  Circuit  Court  l^o.  2  of  Baltimore  City. 
(Elliott,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bueke,  Thomas, 
Pattison,  Urner  and  Stockbrtdge,  JJ. 

Frank  Gosnell  (with  a  brief  by  Marhury,  Gk)snell  &  WU- 
Hams),  for  the  appellant. 

Wm.  J.  O'Brien,  Jr.,  and  J.  Kemp  Bartlett  (with  whom 
was  Edgar  Allan  Poe  on  the  brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

In  Januarj',  1912,  the  appellant  filed  in  Circuit  Court  No. 
2  of  Baltimore  City  his  bill  of  complaint  against  his  wife, 
Sadie  McS.  Colmary,  and  the  Crown  Cork  and  Seal  Com- 
pany, in  which  he  alleged  that  he  was  the  owner  of  ten  shares 
of  the  capital  stock  of  said  company  then  standing  in  the 
name  of  his  wife  and  represented  by  Certificate  No.  177  for 
five  shares.  Certificate  No.  504  for  four  shares  and  Certifacate 
No.  318  for  one  share;  that  he  subscribed  for  the  five  shares 
represented  by  Certificate  No.  177  in  May,  1892,  and  subse- 
quently purchased  the  one  share  represented  by  Certificate 
No.  318  in  November,  1892,  and  the  four  shares  represented 
by  Certificate  No.  504  in  August,  1895 ;  that  he  paid  for  the 
stock  with  his  own  money  and  caused  the  certificates  therefor 
to  be  issued  in  the  name  of  his  wife,  with  whom  he  was  then 
living,  but  that  he  did  not  intend  the  stock  to  be  a  gift  to  his 
wife,  and  that  he  retained  absolute  ownership  and  control  of 
the  same,  collecting  the  regular  and  extra  dividends  which 
were  paid  from  time  to  time,  up  to  the  time  of  his  separation 
from  his  wife  in  1908 ;  that  in  causing  the  certificates  to  be 
issued  in  the  name  of  his  wife,  it  was  his  intention,  while 
retaining  complete  control  and  ownership  of  the  stock  during 
his  life,  to  allow  it  to  become  the  property'  of  his  wife  at  his 
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•death,  in  the  event  that  he  did  not  dispose  of  it,  and  that  he 
had  no  other  intention  "and  especially  had  no  intention  of 
making  a  gift  of"  the  stock  to  his  wife ;  that  as  the  result  of 
'^domestic  differences"  he  and  his  wife  separated,  and  that 
at  the  time  of  the  separation,  on  the  19th  of  Xovember,  1908. 
his  wife  took  possession  of  the  certificates  and  still  retains 
possession  of  them,  claiming  to  be  the  owner  of  the  stock; 
that  he  did  not  bring  this  suit  sooner  because  of  a  suit  by 
Joseph  T.  Fanning  on  certain  promissory  notes  of  A.  H 
Colmary  &  Co.,  payable  to  the  order  of  his  wife,  involving 
''substantially  the  same  questions,"  but  as  that  suit  had  not 
been  brought  to  trial,  and  the  Crown  Cork  and  Seal  Com- 
pany was  about  to  declare  a  large  dividend  on  its  capital  stock 
which  would  be  collected  by  his  wife,  and  as  his  wife  was 
^'without  financial  responsibility"  and  he  would  not  be  able 
to  recover  back  the  dividend  on  the  stock,  he  prayed  /or  a 
decree  declaring  him  to  be  the  owner  of  the  stock ;  requiring 
his  wife  to  make  a  proper  assignment  thereof  to  him ;  enjoin- 
ing her  from  disposing  of  it  or  collecting  the  dividends  there- 
on, and  enjoining  the  company  from  recognizing  any  one 
-except  him  as  the  owner  of  the  stock. 

An  injunction  was  issued  as  prayed,  and  thereafter  tiie 
Crown  Cork  and  Seal  Company  answered  the  bill,  adniitting 
that  the  stock  stood  in  the  name  of  Mrs.  Colmary,  was  repre- 
sented by  the  certificates  mentioned  in  the  bill,  and  that  the 
dividends  thereon  had  been  paid  to  her  up  to  the  time  of  the 
issuing  of  the  injunction.  Mrs.  Colmary,  in  her  answer 
admits  that  the  stock  was  paid  for  by  the  plaintiff,  but  avers 
that  he  caused  the  same  to  be  issued  in  her  name  with  the 
intention  of  making  an  absolute  gift  of  the  same  to  heT,  and 
that  upon  receiving  the  certificates  he  delivered  them  to  her 
as  a  gift  to  her,  to  be  held  by  her  as  her  property ;  that  ever 
since  the  delivery  of  the  certificates  to  her  she  has  retain^ 
complete  and  absolute  control  over  the  same  and  coU^^*^^ 
the  dividends  thereon,  except  the  dividend  declared  in  Feb- 
1-uary,  1908,  to  the  time  of  the  filing  of  the  bill  of  complai^^** 
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She  denies  that  he  retained  ownership  or  control  of  the  stock 
or  that  he  collected  the  dividends  thereon,  but  she  admits 
that  she  endorsed  some  of  the  dividend  checks  and  handed 
them  to  him  in  order  that  he  might  deposit  them  to  her  credit 
in  savings  banks  in  which  she  had  at  the  time  accounts  stand- 
ing in  her  name,  to  the  credit  of  which  moneys  given  her 
from  time  to  time  by  hor  husband'  were  deposited  by  her,  or 
by  him  for  her.  The  answer  further  alleges  that  sht?  has 
never  seen  the  check  for  the  dividend  declared  in  February, 
1908,  and  that  she  does  not  know  to  whom  it  was  paid  or 
that  it  was  paid  to  any  one ;  that  it  was  not  the  intention  of 
the  plaintiff,  in  causing  the  stock  to  be  issued  to  her  and  in 
delivering  the  certificates  to  her,  to  retain  any  ownership. of 
or  control  over  the  same,  but  that  the  issuing  and  delivery  of 
the  certificates  to  her  was  an  absolute  gift  to  her,  and  that 
he  told  her  at  the  time  he  delivered  the  certificate  to  her  that 
he  gave  her  the  stock  as  her  '^absolute  and  imqualified  prop- 
erty^' ;  that  their  separation  was  due  to  the  fact  of  his  having 
committed  adultery,  and  his  declaration  to  her  at  the  time 
she  discovered  it  of  his  intention  to  persist. in  the  commission 
of  like  oifenses;  that  the  questions  involved  in  this  case  are 
not  the  same  as  those  involved  in  the  suit  referred  to  in  the 
bill,  and  that  the  bill  in  this  case  was  not  filed  for  the  purpose 
stated,  but  that  the  subpoena  was  served  upon  her  while  she 
was  confined  to  her  bed  in  the  hospital  and  suffering  from  a 
serious  illness,  and  that  the  suit  was  brought  for  the  purpose 
of  harrassing  and  injuring  her  and  depriving  her  from  the 
income  from  the  stock;  that  by  reason  of  his  refusal  since 
their  separation  to  contribute  anything  towards  her  support, 
and  the  injunction  issued  in  this  case,  her  means  have  become 
greatly  reduced  and  "are  becoming  more  so  day  by  day.'* 

The  plaintiff  testified  that  he  was  married  in  the  year 
1879,  and  at  that  time  was  employed  by  the  firm  of  Clark, 
Parry  &  Co.  In  1880  he  became  a  member  of  the  finn,  and 
in  1890  the  firm  name  was  changed  to  Clark,  Colmaiy  «S:  Co. 
In  1900  he  bought  out  the  interest  of  Mr.  Clark,  and  since 
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then  the  business  has  been  continued  under  the  name  of  A. 
H.  Colmarj  &  Co.     When  asked  by  his  counsel  to  state  the 
circumstances  under  which  he  purchased  the  stock  represented 
by  the  certificates  referred  to,  and  what  he  did  with  it,  he 
replied :   "Well,  I  was  solicited  to  subscribe  for  that  stock  by 
parties  interested  in  the  formation  of  the  new  company  at 
that  time,  and  I  purchased  it  and  had  the  stodc  issued  in  the 
name  of  Sadie  MdShane  Colmary.     I  felt  that  it  was  just 
as  safe  in  her  name  as  it  would  be  in  mine ;  but  the  dividends 
were  always  sent  to  my  office  by  my  direction,  and  after  hav- 
ing the  dividend  checks  properly  endorsed — I  think  some- 
times I  endorsed  them  myself  for  Mrs.  Colmary — ^then  I  de- 
posited those  checks  to  my  personal  account  in  the  National 
Howard  Bank.    So  far  as  my  knowledge  goes  there  was  not 
a   single   exception  to  that  disposition   of  those   dividend 
checks."     After  stating  that  Mrs.  Colmary  had  a  bank  ac- 
coimt  of  her  own  in  the  Conmaonwealth  Bank,  he  was  asked 
to  state  'Vhether  or  not  when"  he  had  the  stock  issued  in 
Mrs.  Colmary's  name,  he  "intended  to  give  her  that  stock  or 
not."     The  question  being  objected  to,  he  was  then  asked 
what  he  did  when  he  got  the  certificates,  and  he  replied:  ^'At 
that  time  I  had  no  safe  deposit  box,  and  did  not  have  a  safe, 
and  this  safe  that  was  given  to  me  I  did  not  inherit  it  from 
my  father's  estate,  as  was  stated ;  my  mother  had  it  for  a 
number  of  years,  and  in  making  some  changes  in  their  apart- 
ment she  thought  I  might  need  it  and  sent  it  to  my  office.   I 
appreciated  it  as  a  relic  of  my  father ;  and  at  that  time  I  kept 
every  paper  that  I  had,  insurances  policies,  papers  of  every 
class  and  description,  in  this  tin  box  which  I  paid  for,  and 
for  which  I  hold  receipt  for  the  purchase  of  it."    He  stated 
that  the  tin  box  was  at  their  house,  and  when  asked  where  he 
lived,  he  said :  "We  lived  on  St.  Paul  street  for  a  while,  then 
on  Oak  street  and  then  on  Madison  street  and  then  at  the 
Severn.     I  did  not  specify  that  Mrs.  Colmary  should  keep 
that  box  in  any  particular  place.    I  bought  it  for  keeping  all 
my  papers,  insurance  policies  and  every  class  of  paper,  and 
I  kept  them  there  and  did  not  keep  them  anywhere  else. 
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Where  ^Irs*  Colmary  kept  them  was  an  immaterial  matter 
to  me,  which  particular  part  of  the  apartments.''  His  coun- 
sel then  made  the  following  offer:  *^We  offer  to  prove  by  this 
witness  that  at  the  time  he  bought  the  stock  he  did  not  in- 
tend to  make  a  gift  of  it  to  Mrs.  Colmary,  and  did  not  give 
it  to  her  absolutely,  and  that  she  did  not  understand  that  it 
was  to  be  her  stock  absolutely,  but  that  he  reserved  entire 
control  and  disposition  over  it ;  intending  that  in  case  he  did 
not  dispose  of  it  during  his  life  that  it  should  pass  to  her 
after  his  death."  The  Court  sustained  an  objection  to  this 
evidence,  and  after  counsel  had  reserved  an  exception,  he 
asked  the  plaintiff  when  he  purchased  the  stock,  and  he  said 
he  could  not  remember  "definitely,  but  could  tell  by  referring 
to — ."  Counsel  for  the  defendants  said  he  had  sent  for  the 
certificates  of  stock,  and  after  they  were  produced,  the  plain- 
tiff stated  what  dividends  had  been  paid  on  the  stock;  that 
the  company  had  never  "discontinued  the  payment  of  divi- 
dends,'' and  that  Mrs.  Colmary  had  not  received  any  of  them. 
He  then  looked  at  the  certificates  produced  and  identified 
them  as  the  ones  referred  to.  Certificate  No.  177  for  five 
shares  is  as  follows: 

"Number  177.  Shares,  5. 

Capital  Stock,  $1,000,000.  Par  Value,  $100  each. 

The  Crown  Cork  &  Seal  Company 
OF  Baltimore  City. 
This  is  to  certify  that  Sadie  McS.  Colmary  is  enti- 
tled to  five  shares  of  the  capital  stock  of  The  Crown 
Cork  &  Seal  Company  of  Baltimore  City,  transferable 
on  the  books  of  the  company  oa  return  of  this  cer- 
tificate, duly  endorsed. 

Witness  the  seal  of  the  company,  attested  by  the  sig- 
nature of  the  president,  secretary  and  treasurer,  this 
4th  day  of  May,  1892. 

Joseph  Freidenwald,  President. 
Franklin  J.  Morton,  Treasurer. 
W.  Painter,  Secretary. 
(Corporate  Seal)" 
VOL.  124  31 
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Certificates  No.  318  and  No.  504  are  'Hn  the  same  fonn," 
and  all  bear  the  following  endorsement : 

"Bahimore,  189— 

For  value  received,  hereby  assign  the 

within  stock  and  certificate  to 

Sadie  McS.  Cohnary.    (L.  S.) 
Witness :  Wm.  F.  McAvoy." 

The  plaintiff  further  stated  that  Mrs.  Colmary's  signature 
was  to  the  endorsement,  and  that  it  was  witnessed  by  ''a 
young  man  who  was  one  of  the  firm,"  and  when  asked  when 
the  certificates  were  endorsed  by  Mrs.  Colmary,  he  said:  '1 
am  under  the  impression  the  same  dates  that  are  on  the  cer- 
tificates, I  think  they  were  endorsed  promptly,  and  that  they 
were  endorsed  in  blank  by  her."  ^*At  the  time  the  certificates 
were  delivered  to  me,  they  were  delivered  to  me  in  person"; 
that  they  were  endorsed  by  her  at  his  request,  "and  the  young 
man  at  the  time  of  the  first  endorsement  was  bookkeeper  in 
my  office,  and  at  the  other  periods  he  had  been  taken  into  the 
firm,"  and  that  he  witnessed  Mrs.  Colmary^s  signature  at  the 
plaintiff's  request.  In  reply  to  the  question  of  his  counsel, 
"What  was  your  purpose  in  having  her  endorse  the  certifi- 
cates in  blank,  after  they  had  been  issued  in  her  name,"  he 
said,  "I  don't  remember  that,  I  don't  remember  the  circum- 
stances of  it,"  and  in  reply  to  the  question,  "What  was  dme 
with  the  certificate,"  he  stated,  "I  took  them  home  and  handed 
them  to  Mrs.  Colmary  and  asked  her  to  take  care  of  them,  as 
I  had  done  with  all  papers ;  this  was  no  exception,  I  had  just 
one  place  in  this  particular  box  where  I  kept  my  papers, 
wherever  I  happened  to  be  living  at  the  time."  He  also  testi- 
fied that  he  had  no  stocks  or  bonds  at  that  time,  had  no  safe 
deposit  box,  and  had  no  papers  which  he  kept  in  a  safe 
deposit  box ;  that  he  did  not  have  a  safe  at  that  time,  but  had 
this  tin  box  which  was  at  his  apartments;  that  he  did  not 
know  exactly  where  it  was,  "anywhere  that  Mrs.  Colmary 
elected  to  keep  it  was  satisfactory  to  me;  she  was  ninning 
the  house  end  of  it,"  and  that  he  put  the  papers  in  her  chai^. 
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On  croes-examinatioii,  the  plaintiff  stated  that  after  his  mar- 
riage he  lived  with  Mrs.  Colmary's  father  for  a  few  months, 
and  after  that  they  boarded  for  a  while  on  St.  Paul  street. 
After  leaving  St.  Paul  street  they  lived  with  Mrs.  Colmary's 
sister  for  several  years^  and  from  there  they  went  to  Mrs. 
King's,  on  Madison  street,  to  board,  and  remained  there  until 
they  went  to  the  Severn  to  live.  He  knew  Mr.  Renehan,  who 
boarded  at  Mrs.  King's,  but  did  not  remember  saying  to  him 
that  he  had  given  Mrs.  Colmary  ten  shares  of  the  stock  of  the 
Crown  Cork  and  Seal  Company,  and  how  proud  he  was  of 
the  good  investment  he  had  made  for  her,  **or  words  to  that 
effect."  He  knew  Mr.  Phillips,  who  was  a  boarder  at  Mrs. 
King's,  but  did  not  remember  making  a  similar  statement  to 
him.  He  knew  Mr.  Gersting,  but  did  not  remember  making 
such  a  statement  to  him,  or  telling  either  of  the  parties  named, 
or  stating  in  their  presence,  that  he  had  given  Mrs.  Colmary 
"shares  of  stock  in  the  Crown  Cork  and  Seal  Company."  He 
knew  Mrs.  King,  but  did  not  remember  making  such  a  state- 
ment to  her  or  in  her  presence.  He  knew  Miss  McSchane, 
his  sister-in-law,  veiy  intimately  up  to  1908,  but  did  not  re- 
member telling  her,  or  stating  in  her  presence,  that  he  had 
given  Mrs.  Colmary  the  shares  of  stock  referred  to,  and  that 
all  he  can  say  is,  "I  can't  remember  having  done  it."  He 
knew  Mrs.  McGraw,  but  did  not  remember  telling  her,  or 
saying  in  her  presence,  that  he  had  given  the  stock  to  Mrs. 
Colmary.  He  further  stated  that  he  could  not  remember 
when  he  got  the  safe  his  mother  gave  him,  but  that  it  was 
about  seven  years  ago,  or  perhaps  in  1907 ;  that  he  got  two 
keys  with  it  and  gave  one  of  them  to  Mrs.  Colmary,  as  he 
did  with  those  papers  to  put  it  away  with  his  ' 'personal  prop- 
erty," and  kept  the  other;  that  he  bought  the  tin  box  and 
paid  $1.25,  but  could  not  say  when  he  bought  it;  that  his 
father  died  twenty-four  years  ago;  that  his  mother  lived  on 
Lombard  street  and  afterwards  moved  to  St.  Paul  street  and 
from  there  to  the  Earl  Court  Apartments,  and  it  was  after 
she  moved  to  the  apartment  that  the  safe  was  sent  down  to 
him;  that  there  was  a  firm  safe  in  his  office,  but  he  did  not 
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have  a  private  drawer  or  box  in  it ;  that  he  frequently  acted 
as  teller  at  the  annual  meetings  of  the  stockholders  of  the 
Crown  Cork  and  Seal  Company,  and  that  in  order  to  "qual- 
ify" him  at  those  meetings  he  had  a  proxy  which  Mr.  Cole, 
an  officer  of  the  company,  secured  for  him,  but  that  he  did 
not  have  any  stock  placed  in  his  name  for  that  purpose;  that 
the  proxy  was  not  secured  from  Mrs.  Colmarv^  and  that  the 
occasions  referred  to  were  in  the  years  1909,  1910,  1911  and 
1913.  He  was  then  asked  by  his  counsel,  "At  the  time  when 
these  certificates  of  stock  were  delivered  to  your  wife,  will 
you  tell  the  Court  whether  or  not  you  know  what  her  under- 
standing of  what  her  rights  in  the  stock  were  to  be,"  and  he 
replied,  "That  brings  to  my  attention,  that  question  of  Mr. 
^larbury's  something  I  had  not  thought  of  imtil  this  moment, 
and  that  is  that  Mrs.  Colmary  not  only  once,  but  quite  a 
number  of  times  said  to  me,  'Now,  I  understand  perfectly 
well  that  this  is  not  mine,  that  this  naoney  in  the  bank  is  not 
mine,'  and  if  my  memory  serves  me  right,  and  I  think  it  does, 
s^he  even  went  so  far  as  to  sav  that,  *I  would  not,  under  anv 
circumstances,  feel  that  I  had  any  right  to  make  any  disposi- 
tion of  it  or  any  control  over  it.'  She  has  said  that  repeatedly 
not  only  as  to  the  stock  but  as  to  the  moneys  deposited  in  the 
savings  banks." 

The  above  is  the  only  evidence  produced  by  the  plaintiff, 
and  in  reply,  John  F.  Renehan  testified  that  he  had  known 
ilr.  and  Mrs.  Colmary  for  about  sixteen  or  seventeen  years; 
that  he  boarded  at  Mrs.  King's  while  they  were  there,  and 
that  he  heard  Mr.  Colmary  "speak  at  the  table  in  the  pres- 
ence of  all  of  us  that  Mrs.  Colmary  owned  this  stock,  that 
he  bought  it  and  gave  it  to  her,  and  what  a  fine  investment  it 
was,"  and  that  he  heard  him  say  it  a  number  of  times.  On 
cross-examination,  in  reply  to  the  question,  "There  was  not 
any  question  involved  in  the  conversation  as  to  whether  it 
was  Mrs.  Colmary's  or  Mr.  Colmary^ s,"  this  witness  said: 
"Any  more  than  to  make  everybody  understand  that  it  was 
Mrs.  Colmary's  stock,  and  I  think  that  was  the  idea  he  wished 
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to  express,  and  I  think  everybody  that  heard  it  believed  it  to 
be  that  way.  There  was  nothing  concealed  about  it  at  all, 
and  he  used  to  boast  of  it,  and  he  went  so  far  as  to  say  that 
he  obtained  the  stock  through  Mr.  Harvey  Cole — I  don't  know 
Mr.  Harvey  Cole — ^but  he  told  how  he  got  it,  it  was  such  a 
great  bargain."  Edmund  L.  Phillips,  who  had  known  Mr. 
and  Mrs.  Colmary  ever  since  he  was  a  boy,  and  who  boarded 
at  Mrs.  King^s  while  they  were  there,  in  answer  to  the  ques- 
tion, "Did  you  ever  hear  Mr.  Abram  H.  Colmary  talk  about 
these  10  shares  of  Crown  Cork  and  Seal  Company  stock," 
said:  "INTot  about  the  number  of  shares,  I  have  heard  him 
speak  in  a  general  way  to  my  father,  and  of  course  in  a  con- 
fidential way  he  frequently  mentioned  business  transactions 
to  him,  and  I  happened  to  be  present,  and  he  said  something 
about  making  a  nice  present  to  Sadie,  and  he  mentioned  that 
Crown  Cork  and  Seal  Company  stock."  This  witness  further 
stated  that  "Sadie"  was  Mrs.  Colmary;  that  he  heard  him 
say  it  two  or  three  times,  that  Mr.  Colmary  spoke  of  this  stock 
and  said  he  thought  it  was  a  good  investment.  Mrs.  Mc- 
Graw,  Mrs.  Colmaiy's  sister,  who  saw  a  great  deal  of  the 
plaintiff  and  his  wife  before  their  separation,  says  that  she 
heard  Mr.  Colmary  say  on  a  number  of  occasions  that  he  had 
given  the  Crown  Cork  and  Seal  Company  stock  to  Mrs.  Col- 
mary in  order  to  put  her  "on  easy  street,"  and  that  on  one 
occasion  at  the  Severn,  when  Father  Dougherty  and  Father 
Conway  were  at  the  table,  Mr.  Colmary  came  in  and  threw  a 
check  on  the  table  and  told  Mrs.  Colmary  there  was  a  divi- 
dend, and  that  after  the  gentlemen  came  up-stairs  she  heard 
them  and  Mr.  Colmary  discussing  it.  Miss  McSchane  says 
that  she  frequently  heard  the  plaintiff  speak  of  having  given 
the  CrowTi  Cork  and  Seal  Company  stock  to  Mrs.  Colmarw 
and  that  he  said  "that  not  many  men  were  able  to  make  such 
a  splendid  gift  to  their  wives,"  and  that  he  very  naturally 
seemed  very  proud  of  it.  Mrs.  Colmary,  the  defendant,  when 
asked  to  state  when  she  first  heard  of  the  stock  in  question, 
and  what  the  plaintiff  said  to  her,  implied :  "Why  those  years 
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Mr.  Colmary  had  been  giving  me  handsome  Christmas  pres- 
ents, and  he  had  never  been  anything  but  generous  with  me 
in  his  gifts;  he  has  never  stinted  me  at  all,  and  had  never 
limited  me  with  regard  to  prices  of  my  clothes ;  he  was  al- 
ways anxious  for  me  to  have  the  very  nicest  things.    He  gave 
me  this  stock  simply  as  he  had  given  me  any  other  gift  *  *  *. 
He  gave  it  to  me  just  as  he  gave  me  my  diamond  ring,  my 
twin  rings,  and  another  time  my  watch ;  at  another  time  a 
diamond  brooch,"  and  that  she  put  the  certificates  in  her 
bureau  drawer,  where  she  kept  jewelry  and  other  things  she 
thought  specially  valuable,  and  which  she  always  kept  locked, 
but  generally  left  the  keys  on  her  bureau.    She  further  testi- 
fied that  she  did  not  have  the  tix  box  at  that  time ;  that  when 
he  gave  her  the  certificate  in  1895  he  handed  it  to  her  and 
told  her  it  was  a  gift,  and  that  she  "enthused  over  it''  as  she 
always  did  over  any  gift  "he  gave  her'' ;  that  the  certificates 
have  never  been  out  of  her  "possession  a  moment" ;  that  she 
took  the  bureau  with  her  to  Mrs.  King's  and  to  the  Severn, 
and  that  she  bought  the  tin  box  after  she  moved  to  the  Severn 
in  order  to  relieve  **the  congestion  of  the  bureau  drawer, 
that  the  tin  box  was  kept  in  her  side  of  a  double  wardrobe, 
and  that  she  kept  the  certificates  of  stock,  her  notes  and  some 
little  trinkets  in  the  box ;  that  she  kept  her  bank  books  in  the 
bureau  drawer,  and  that  when  she  left  the  Severn    at  the 
time  she  and  her  husband  separated  she  took  the  certificates 
of  stock  with  her;  that  after  their  separation  she  continued 
to  receive  checks  for  the  dividends  on  the  stock  as  she  had 
always,  and  that  before  they  separated  she  would  endorse 
them  and  give  them  to  Mr.  Colmary.    When  asked  what  he 
did  with  the  money,  she  replied :   "Well,  he  was  always  giv- 
ing me  money,  you  know,  and  I  supposed  naturally  this  \vafi 
included  in  what  I  got;  I  never  questioned  it  at  all.'^     She 
further  testified  that  the  plaintiff  got  the  safe  referred  to 
after  his  father's  death,  and  she  thought  about  three  ocT  i^^ 
years  after;  that  he  gave  her  a  duplicate  key  and  show^^^®^ 
how  to  use  it,  saying  that  if  it  was  ever  necessary  for  J3.er  to 
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go  into  the  safe  she  would  know  how  to  iise  it,  and  that  he 
never  suggested  putting  the  certificates  in  the  safe.  When 
asked  to  tell  the  Court  what  she  heard  Mr.  Colmary  say  about 
the  gift  of  the  stock  to  her,  she  replied :  "He  never  intimated 
or  inferred  in  any  possible  way  to  me  that  these  shares  of 
stock  were  not  an  outright  gift;  I  never  had  any  reason  to 
suppose  that  he  had  any  underlying  thought  A^dth  them,  ex- 
cept the  one  thought  that  I  was  aware  of,  which  was  that 
they  were  simply  gifts  to  me."  When  asked  what  she  had 
heard  him  say  in  the  presence  of  friends  about  these  shares 
of  stock,  she  said  he  had  frequently  spoken  of  them,  partic- 
ularly when  dividends  were  declared,  and  that  she  remem- 
bered quite  well  the  incident  referred  to  by  her  sister,  which 
occurred  in  the  dining  room  at  the  Severn.  When  asked  to 
tell  what  occurred  then  she  replied:  A  couple  of  Jesuit 
priests  were  dining  with  us,  Father  Jerome  Dougherty,  who 
is  now  in  Philadelphia  and  in  very  poor  health.  Father  Con- 
way, who  is  at  Georgetown  University,  and  he  took  this  divi- 
dend and  threw  it  across  the  table  to  me,  which  these  gen- 
tlemen resented  at  the  time,  thought  it  was  anything  but 
polite;  he  said,  see  what  I  have  done  for  Sadie,  I  have  put 
her  on  the  shady  side  of  easy  street ;  not  many  husbands  are 
so  generous  to  their  wives  as  I  have  been  and  am  with 
mine."  She  states  that  the  dividend  referred  to  was  a  check 
from  the  Crown  Cork  and  Seal  Company  for  an  extra  divi- 
dend amounting  to  $600.00.  Her  attention  was  then  called 
to  the  statement  of  the  plaintiff  when  testifying  to  the  effect 
that  she  had  said  to  him  that  she  understood  that  the  stock 
was  not  hers,  and  that  she  did  not  feel  that  she  had  the  right 
to  dispose  of  it,  and  she  was  asked  if  she  ever  said  anything 
like  that  to  him,  to  which  she  replied :  "''No,  I  never  said  it." 
The  Court  then  asked  her:  "Can  you  go  back  to  the  time 
when  Mr.  Colmary  brought  the  first  certificate  of  stock  and 
undertake  to  tell  us  what  at  that  time  he  said  with  regard 
to  that  certificate,  in  other  words,  when  he  brought  the  first 
five  shares  in  1892,  do  you  remember  what  he  then  said  to 
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you  with  r^ard  to  that  certificate?"  and  she  replied:  ^*I 
think — of  course  now  I  can't  recall  absolutely — ^but  my  im- 
pression is,  my  recollection  of  it  is  that  he  was  pleased  at 
having  succeeded  in  getting  this  stock ;  he  had  been  wanting 
to  get  some  stock  for  me  because  he  had  heard  of  course, 
through  Mr.  Cole,  how  valuable  it  was,  and  he  had  been 
wanting  to  get  a  present  for  me  at  this  time,  and  he  handed 
it  to  me  and  said.  Here  is  a  gift  for  you,  Sadie,  this  is  a 
present  for  you  which  I  have  suexjeeded  in  getting,  and  I 
only  hope  I  will  be  able  to  get  more  of  the  same  for  you." 

Upon  this  evidence  the  Court  below  decreed  that  the  stock 
in  question  was  the  property  of  Mrs.  Colmary,  and  from  that 
decree  the  plaintiif  has  appealed. 

We  have  set  out  the  evidence  at  considerable  length  be- 
cause the  statement  of  it  can,  in  our  view,  lead  to  but  one 
conclusion,  viz,  that  the  decree  of  the  learned  Court  below 
must  be  affirmed. 

It  must  be  conceded  that  if  Mr.  Colmary  caused  the  cer- 
tificates to  \ye  issued  in  the  name  of  his  wife  and  .subsequently 
delivered  them  to  her  with  the  intention  of  giving  her  the 
stock,  nothing  more  was  required  to  Complete  an  absolute 
and  irrevocable  gift.  Pennington  v.  Oittings,  2  G.  &  J-  208 : 
Baltimore  Retort  &  Brick  Co.  v.  Mali,  65  Md.  93 ;  Snoivden 
V.  Crown  Cork  &  Seal  Company,  114  Md.  650.  That  be  did 
have  the  certificates  issued  in  her  name,  and  that  he  did 
deliver  them  to  her  is  also  conceded,  and  tl^e  only  question  is 
for  what  purpose  or  with  what  intention  was  it  done  ?  He 
states  that  he  had  the  stock  issued  in  her  name  because  he 
thought  it  would  be  just  as  safe  in  her  name  as  in  his,  ai^d 
that  he  took  the  certificates  home  and  handed  them  to  nis 
wife  and  asked  her  to  take  care  of  them,  as  he  had  done  w^^" 
all  papers.  Therefore  according  to  his  testimony  the  ^^ 
was  not  issued  or  delivered  to  his  wife  with  the  view  or  i^^^^' 
tion  of  giving  her  the  stock.  On  the  other  hand  Mr^  ^ 
mary  states  definitely  and  positively  that  he  gave  het*  ^"^ 
stock  as  he  gave  her  her  watch,  etc.,  and  told  her  that  b^  ^* 
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tended  it  as  a  gift  to  her.  The  presumption  in  such  cases 
is  eJearly  stated  by  Judge  Burke  in  the  late  case  of  Dixon 
V.  Dixon,  123  Md.  44,  where,  after  stating  the  general  rule, 
he  says:  **The  rule  of  law  thus  laid  down  is  subject,  however, 
to  this  qualification:  'If  the  person  in  whose  name  the  con- 
veyance of  property  is  taken  be  one  for  whom  the  party  pay- 
ing the  purchase  money  is  under  a  natural  or  a  moral  obliga- 
tion to  provide,  no  equitable  presumption  of  trust  arises  from 
the  fact  of  the  payment  of  the  money,  but,  on  the  contrary, 
the  transaction  will  be  regarded,  prima  facie,  as  an  advance- 
ment for  the  benefit  of  the  nominee.  In  that  case,  therefore, 
it  will  be  for  the  party  who  seeks  to  establish  a  trust  in  be- 
half of  the  prayer  of  the  purchase  money  to  displace,  by  suffi- 
cient evidence,  the  presumption  that  exists  in  favor  of  the 
legal  title.'  Accordingly,  it  is  held  that:  'If  the  parent 
should  purchase  in  the  name  of  his  son,  the  purchase  would 
be  deemed,  prima  facie,  as  intended  as  an  advancement  so 
as  to  rebut  the  presumption  of  a  resulting  trust.  But  this 
presumption  that  it  is  an  advancement  may  be  rebutted  by 
evidence  manifesting  a  clear  intention  that  the  son  shall  take 
as  trustee' ;  but  it  'ought  not  to  be  frittered  away  by  nice  re- 
finements.' 'A  like  presumption  exists  in  the  case  of  the 
purchase  by  a  husband  in  the  name  of  his  wife.  Indeed  the 
presumption  is  stronger  in  the  case  of  a  wife  than  of  a  child; 
for  she  cannot  at  law  be  trustee  of  her  husband.'  "  But  in 
the  case  at  bar  this  presumption,  and  the  testimony  of  Mrs. 
Cohnary,  is  so  fully  supported  by  the  evidence  of  repeated 
statements  of  Mr.  Colmary  entirely  at  variance  with  his 
claim  to  the  stock  that  there  is  no  escape  from  the  conclusion 
that  he  had  the  certificates  issued  in  her  name  and  delivered 
them  to  her  for  the  purpose  and  with  the  intention  of  mak- 
ing an  absolute  gift  of  the  stock  to  her. 

The  endorsement  of  the  certificates  by  Mrs.  Colmary  is  not 
explained  in  the  testimony,  and  was  not  referred  to  in  the 
bill.  The  appellant  contends  that  the  endorsement  trans- 
ferred the  equitable  titlo  to  the  stock  to  Mr.  Colmarv  imder 
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section  38  of  Article  23  of  the  Code  of  1912,  or  the  decision 
in  Noble  v.  Turner,  69  Md  524.  Section  59  of  that  artide, 
however,  declares  that  sections  38  to  60  only  apply  to  certifi- 
cates issued  after  July  1,  1910.  But  whatever  may  have 
been  the  purpose  of  the  endorsements,  and  regardless  of  any 
interest  Mr.  Colmary  may  have  acquired  thereby,  he  states 
that  the  certificates  were  endorsed  at  the  time  he  received 
them  from  the  company,  and  if  he  subsequently  delivered 
them  to  Mrs.  Colmary  with  the  intention  and  for  the  purpose 
of  consumating  a  gift  of  the  stock  to  her,  it  is  quite  clear 
that  the  endorsements  could  not  operate  to  defeat  that  inten- 
tion, for  whatever  interest  she  had  parted  with  having  been 
thereby  restored  to  her,  the  endorsements  ceased  to  be  opera- 
tive, and  could  have  been  cancelled  by  her. 

Coimsel  for  the  appellant  insist  that  there  was  error  in  the 
refusal  of  the  Court  below  to  permit  the  plaintiff  to  state 
what  his  intention  was  in  having  the  certificates  issued  in  the 
name  of  his  wife  and  delivering  them  to  her.  But  if  we 
assume  this  contention  to  be  sound,  it  is  perfectly  apparent 
that  the  error  was  not  a  reversible  error,  for  the  whole  pur- 
port of  the  plaintiff's  testimony  was  that  he  did  not  intend 
to  give  her  the  stock,  and  he  could  not  therefore  have  been 
prejudiced  by  the  exclusion  of.  the  evidence  referred  ta 

The  case  of  In  re  Bauernschrmdt's  Estate,  97  Md.  35,  cited 
and  relied  upon  by  the  appellant,  deals  with  the  question  of 
what  constitutes  a  delivery.  Here  no  such  question  is  pre- 
sented, for  it  is  conceded  that  the  certificates  did  pass  into 
the  possession  of  Mrs.  Colmary,  and  the  only  question  is  for 
what  purpose  were  they  delivered  to  her  ? 

Decree  affirmed,  with  costs. 
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STATE  OF  MARYLAXD 


vs. 


CHARLES  W.  KING. 

Appeals :  criminal  cases;  State's  exceptions.    Constitutional  law : 

section  29,  Article  3 ;  title  of  statutes.    Chattel  loans':  regvr 

lating  liens;  Ch.  208,  Acts  of  1902 ;  constitutional. 

Under  the  Act  of  1892,  Chapter  506  (section  80  of  Article  5 
of  the  Code  of  1912),  an  appeal  in  a  criminal  case  brings  up 
for  review  the  exceptions  and  the  judgment  upon  the  demurrers. 

p.49e 

But,  under  this  Act,  as  under  the  Act  of  1872,  Chapter  316, 
on  the  State's  appeal  in  criminal  cases,  the  Court  of  Appeals 
is  required  to  notice  the  State's  exceptions  only  where  the  parties 
accused  have  been  convicted,  and  have  also  taken  exceptions  and 
appeals.  p.  496 

Where,  however,  the  defendant  has  not  been  tried  on  the 
indictment,  nor  upon  one  or  more  counts  charging  different  of- 
fenses, and  the  State's  appeal  brings  up  for  review  the  judg- 
ment of  the  Court  on  the  demurrer,  a  different  principle  applies. 

p.  497 

In  such  a  case,  if  it  shall  be  found  that  there  was  error  in 
the  rulings  excepted  to  by  the  accused,  so  that  a  new  trial  can 
be  awarded  him,  it  is  then  the  duty  of  the  Court  of  Appeals  to 
consider  and  determine  all  questions  raised  by  the  State  on  its 


Digitized  by 


Google 


492  STATE  vs.  KING. 

Syllabus.  [124 

appeal,  so  that  in  the  new  trial,  the  Court  helow  can  be  guided 
by  the  judgment  of  the  Court  of  Appeals  on  all  such  questions, 
as  well  as  on  those  raised  by  the  accused.  p.  495 

While  a  liberal  construction  is  to  be  given  to  section  29  of 
Article  3  of  the  Constitution,  relating  to  the  title  of  statutes,  yet 
where  in  any  case,  the  title  of  an  Act  violates  the  provisions  of 
that  section,  it  is  the  duty  of  the  courts  so  to  declare.        p.  497 

The  purpose  of  this  constitutional  requirement  is  to  prevent 
the  combination  in  one  Act  of  several  distinct  and  incongruous 
subjects,  and  that  the  people  may  be  fairly  advised  of  the  real 
nature  of  the  pending  legislation.  p.  498 

To  gratify  this  provision,  the  title  need  not  be  an  abstract  of 
the  bill,  nor  give  the  details  of  the  Act ;  but  it  must  not  be  mis- 
leading by  apparently  limiting  the  enactment  to  a  much  nar- 
rower scope  than  is  found  in  the  body  of  the  Act.  p.  498 

The  title  to  the  Act  of  1902,  Chapter  208,  declares  the  Act  to 
be  for  the  regulation  of  loans  secured  by  liens  "upon  household 
furniture  and  effects,  musical  instruments,  typewriters  and  sew- 
ing machines,"  in  use  or  located  in  any  dwelling  house;  while 
the  body  of  the  Act  includes  not  only  all  personal  property  of 
the  kinds  named,  whether  in  use  or  located  in  a  dwelling  house, 
or  not,  but  also  includes  "any  other  chattels,"  and  contravenes 
the  provisions  of  section  29  of  Article  3  of  the  Constitution,  and 
is  invalid.  p.  499 

A  traverser  ought  not  to  be  called  upon  to  answer  a  count  con 
taining  some  good  charges  and  others  upon  which  there  could 
be  no  conviction.  The  accused,  in  such  a  case,  has  the  right  to 
have  the  invalid  counts  eliminated  before  trial  on  an  indictment 
containing  other  counts  that  are  good.  p.  500 

Decided  January  12th^  W15, 

Appeal  from  the  Criminal  Court  of  Baltimore  City. 
(Elliott,  J. ) 

The  cause  was  argued  before  Boyd,  C.  J.,  Bubke,  Thomas, 
Pattlsox,  Frnkk,  Sto(  kbrtdoe  and  Constable,  JJ. 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

Ilorton  S.  Smith  and  Lindsay  C.  Spencer,  Assistant  State's 
Attorney  for  Baltimore  City  (with  whom  were  Edgar  Allan 
Poe,  the  Attorney  General,  and  Wm.  F.  Broening,  State's 
Attorney  for  Baltimore  City,  on  the  brief),  for  the  appellant. 

Wm,  Pumell  HaU  (with  whom  was  Albert  S.  J.  Owens  on 
the  brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee  was  indicted  in  the  Criminal  Court  of  T^alti- 
more  for  a  violation  of  section  7  of  Article  49  of  the  Code 
of  1912. 

That  section  provides  that 

"It  shall  not  be  lawful  for  any  individual,  partner- 
ship, association  or  corporation  lending  money  within 
the  limits  of  this  State  and  taking  as  security  for  the 
repayment  thereof  a  lien  upon  any  household  furni- 
ture and  effects,  musical  instruments,  typewriters  and 
sewing  machines  or  any  other  personal  chattels,  wheth- 
er such  lien  shall  be  in  the  nature  of  a  conditional  sale, 
chattel  mortgage,  bill  of  sale,  whether  recorded  or  un- 
recorded, or  any  other  lien  of  any  character  whatso- 
ever, to  have  or  charge  for  the  use  of  money  so  loaned  • 
more  than  the  lawful  rate  of  interest  thereon  as  fixed 
by  the  provisions  of  section  57  of  Article  3  of  the  Con- 
stitution of  the  State  of  Maryland,  and  that  no  addi- 
tional sums,  either  in  the  way  of  bonus  or  otherwise, 
shall  be  required  or  exacted  of  the  borrower  or  bor- 
rowers ;  and  further,  that  no  charges  for  examination 
or  valuation  of  property  offered,  insurance  of  same, 
and  preparation,  execution  and  recording  of  necessary 
papers  shall  be  imposed  except  as  follows:  for  exami- 
nation or  valuation  of  property  offered  for  security 
for  loan  and  preparation  of  papers  (both  included), 
the  sum  of  five  dollars  where  the  amoimt  loaned  does 
not  exceed  fifty  dollars ;  six  dollars  where  the  araomit 
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exceeds  fifty  and  equals  one  hundred  dollars  or  less; 

and  five  per  centum  additional  of  the  excess  over  one 
hundred  dollars  where  the  amount  loaned  exceeds  one 
hundred  dollars  and  equals  one  thousand  dollars  or 
less;  and  two  and  one-half  per  centum  additional  of 
the  excess  over  one  thousand  dollars  where  the  amount 
loaned  exceeds  one  thousand  dollars ;  for  necessary  aflS- 
davit,  recording  papers,  revenue  stamps  and  fire  insur- 
ance premiums,  the  amounts  actually  to  be  paid  for 
same ;  provided,  that  the  foregoing  charges  and  inter- 
est as  herein  provided  may  be  deducted  from  the  prin- 
cipal of  the  loan  when  the  same  is  made ;  and  provided 
further,  it  shall  not  be  lawful  to  make  any  charges  for 
renewals  or  extensions  of  loans,  nor  to  divide  or  split 
up  loans  under  any  pretext  whatsoever  for  the  purpose 
of  requiring  or  exacting  any  other  or  greater  charges 
than  prescribed  herein;  and  provided,  that  where  a 
loan  is  paid  off  before  maturity,  interest  shall  be  re- 
bated to  the  borrower  or  borrowers  at  the  rate  of  six 
per  centum  per  annum  on  the  amount  so  paid ;  and  any 
violations  of  the  provisions  of  this  section  shall  be  a 
misdemeanor  and  punishable  by  a  fine  of  one  hundred 
dollars  for  the  first  offense,  and  of  a  like  fine  and  im- 
prisonment in  jail  for  thirty  days  for  the  second 
and  each  subsequent  offense;  and  further,  the  entire 
amount  loaned  shall  be  forfeited  to  the  borrower  or 
borrowers  and  the  mortgage  therefor  given  shall  be- 
come null  and  void/' 

The  indictment,  which  was  filed  on  the  30th  of  August, 
1912,  contained  eight  counts.  The  first  count  charged  that 
the  appellees, 

"on  the  sixth  day  of  February,  in  the  year  of  our 
Lord  nineteen  hundred  and  eleven,  did  lend  money  to 
one  John  H.  Pumphrey,  and  did  take  as  security  for 
the  repayment  thereof  a  lien  upon  certain  household 
furniture  and  effects,  musical  instruments,  typewriters 
and  sewing  machines,  and  certain  other  personal  chat- 
tels of  him,  the  said  John  H.  Pumphrey,  and  did  later, 
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to  wit,  on  the  sixth  day  of  December,  in  the  year  of 
our  Lord  nineteen  hundred  and  eleven,  at  the  city 
aforesaid,  unlawfully  have  and  receive  for  the  use  of 
the  money  so  loaned  as  aforesaid  more  than  the  lawful 
rate  of  interest  thereon  as  fixed  by  the  provisions  of 
section  fifty-seven  of  Article  three  of  the  Constitution 
of  the  State  of  Maryland,  to  wit,  the  rate  of  six  per 
centum  per  annum,  contrary  to  the  form  of  the  Act 
of  Assembly,"  etc. 

The  remaining  counts  contain  the  following  charges:  (2) 
That  the  appellee  loaned  the  money  to  John  H.  Pumphrey, 
etc.,  and,  on  the  6th  day  of  December,  1911,  unlawfully 
charged  for  the  use  of  said  money  more  than  the  lawful 
rate  of  interest  thereon.  (3)  That  he  unlawfully  required 
and  exacted  of  said  borrower  certain  additional  sums  of 
money  in  the  way  of  bonus  and  otherwise.  (4)  That  he 
loaned  to  the  said  Pumphrey  a  sum  not  exceeding  fifty 
doUars  and  unlawfully  imposed  upon  and  charged  him  for 
the  examination  and  valuation  of  the  property  and  for  the 
preparation  of  the  papers  more  than  five  doUars.  (5)  That 
he  unlawfully  imposed  upon  and  charged  the  said  Pumphrey 
**for  the  necessary  affidavits,  recording  papers,  revenue  stamps 
and  fire  insurance  premiums  more  than  the  amounts  that 
were  actually  to  be  paid  for  the  same."  (6)  That  he  unlaw- 
fully made  certain  charges  for  renewals  and  extensions  of 
said  loan.  (7)  That  he  did  unlawfully  divide  and  split  up 
said  loan  "under  a  certain  pretext"  for  the  purpose  of  requir- 
ing and  exacting  certain  other  and  greater  charges  than 
were  prescribed  by  law.  (8)  That  the  said  Pumphrey  paid 
off  the  loan  before  maturity,  and  that  the  appellee  unlawfully 
"refused,  neglected  and  failed  to  rebate  to  the  said  borrower — 
interest  at  the  rate  of  six  per  centum  per  annum  on  the 
amount  so  paid  by"  him. 

The  defendant  demurred  to  each  count,  and  the  Court 
below  sustained  the  demurrer  to  the  first  count  and  ovenuled 
the  demurrers  to  the  others.    A  plea  of  not  guilty  was  then 
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entered,  and  the  case  was  submitted  to  the  Court  without  a 
jury.  The  traverser  having  been  acquitted,  the  State  has 
appealed,  and  the  only  question  presented  by  the  record 
relates  to  the  ruling  of  the  Court  below  sustaining  the 
demurrer  to  the  lirst  count. 

Under  the  Act  of  1892,  Chapter  50G,  now  section  SO  of 
Article  5  of  the  Code  of  1912,  an  appeal  in  a  criminal  case 
brings  up  for  review  both  the  exceptions  and  the  judgment 
upon  the  demurrers.    Avirett  v.  State,  76  Md.  510. 

In  the  case  of  State  v.  Shields,  49  Aid.  301,  Judge  iliLLER 
said  that  "after  the  acquittal  of  a  party  upon  a  r(^lar  trial 
on  an  indictment  for  either  a  felony  or  misdemeanor,  the 
verdict  of  acquittal  can  never  afterward,  on  the  application 
of  the  prosecutor,  in  any  form  of  proceeding,  be  set  aside  and 
a  new  trial  granted,"  and  that  the  "Legislature  has  never 
undertaken  to  confer  jurisdiction  and  require  the  Court  of 
Appeals  to  express  opinions  upon  mere  moot  questions  and 
abstract  propositions."     In  construing  the  Act  of  1872.  Ch. 
;^16,  he  said  further:  "The  Court  of  Appeals  is  required  to 
notice  exceptions  by  the  State  in  criminal  cases,  on  appeals 
by  the  State,  only  in  cases  where  the  parties  accused  bare 
been  convicted,  and  have  also  taken  exceptions  and  appeals. 
In  such  a  case,  if  it  shall  be  found  that  there  was  error  in 
the  rulings  excepted  to  by  the  accused,  so  that  a  new  trial  can 
be  awarded  him,  it  will  then  become  the  duty  of  this  Court 
to  consider  and  determine  all  questions  raised  by  the  "^^tate 
on  its  appeal,  so  that  in  the  new  trial  the  Court  below  can 
be  guided  by  the  judgment  of  this  Court  on  all  such  ques- 
tions, as  well  as  on  those  raised  by  the  appeal  of  the  accused. 
The  same  construction  was  given  the  Act  of  1892,  Ch.  506, 
which  amended  the  Act  of  1872,  in  the  case  of  Birhenfald  v. 
State,  104  Md.   253,  where  there  were  cross  appeals,  and 
where  this  Court,  after  holding  that  there  were  no  errors  m 
the  rulings  excepted  to  by  the  accused,  said  through  JrPOE 
Pearce  :  "It  would  be  idle  to  require  this  Court  to  con!='der 
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and  determine  a  question  which  under  no  circumstancee  could 
be  again  considered  by  the  Court  below." 

But  a  different  principle  applies  where  the  defendant  has 
not  been  tried  upon  the  indictment,  or  upon  one  or  more  of 
the  counts  therein,  charging  different  offenses  (State  v.  Blake- 
ney,  96  Md.  711),  and  the  appeal  by  the  State  brings  up  for 
review  the  judgment  of  the  Court  below  on  the  demurrers. 
State  V.  Buchanan,  et  dl.,  5  H.  &  J.  317;  State  v.  Floto.  81 
Md.  600 ;  State  v.  Camper,  91  Md.  672.  In  State  v.  Camper, 
the  accused  was  indicted  for  a  violation  of  the  local  law  of 
Dorchester  County,  making  it  imlawful  to  sell  or  take  orders 
for  intoxicating  liquors  in  the  Seventh  Election  District  of 
that  County.  It  appears  from  the  record  in  that  case  that 
the  first  count  in  the  indictment  charged  the  traverser  with 
having  sold  whiskey,  and  the  second  count  charged  him  with 
having  taken  an  order  for  one  pint  of  whiskey  in  said  ele«*tion 
district.  The  accused  demurred  to  both  counts,  the  Court 
below  sustained  the  demurrer  to  the  second  count,  and  he  was 
tried  and  acquitted  on  a  plea  of  not  guilty  to  the  first  count. 
On  appeal  by  the  State  this  Court  reversed  the  judgment  of 
the  Court  below  on  the  demurrer  to  the  second  count  and 
remanded  the  case. 

In  view  of  the  conclusion  we  have  reached  in  the  case  at 
bar,  it  is  not  important  to  determine  whether  all  the  counts 
in  the  indictment,  charged  different  and  distinct  offenses,  and 
whether,  upon  a  reversal  of  the  judgment  of  the  Court  below 
on  the  demurrer  to  the  first  count,  the  appellee  could  be  tried 
upon  that  count- 
Section  7  of  Article  49  of  the  Code  of  1912,  under  wbiich 
the  appellee  was  indicted,  is  a  codification  of  the  Act  of 
1900,  Ch.  404,  as  amended  by  the  Act  of  1902,  Ch.  208,  and 
it  is  urged  on  behalf  of  the  appellee  that  the  title  of  the  latter 
Act  is  defective  in  that  it  does  not  siifficiently  describe  its 
subject  as  required  by  section  29  of  Article  3  of  the  Consti- 
tution of  this  State. 

This  requirement  of  the  Constitution  is  the  one  most  fre- 
quently relied  upon  in  attacks  upon  legislative  enactments, 
VOL.  124  32 
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and  the  Courts,  in  order  that  the  intent  of  the  L^idatoe 
may  not  be  defeated,  have  given  it  a  liberal  construction. 
Where,  however,  the  Act  assailed  is  a  clear  infraction  of  the 
rule,  because  in  violation  of  its  object  and  purpose,  it  becomes 
the  duty  of  the  Court  to  so  determine. 

The  purpose  of  this  constitutional  requirement  is  said  to  be 
two-fold.  "The  first  is  to  prevent  the  combination  in  one 
act  of  several  distinct  and  incongruous  subjects;  and  the 
second  is,  that  the  Legislature  and  the  people  of  the  State 
may  be  fairly  advised  of  the  real  nature  of  the  penvUng 
legislation."  This  Court  has  accordingly  held  that  while 
the  title  "need  not  contain  an  abstract  of  the  bill,  nor  give 
in  detail  the  provisions  of  the  Act,  it  must  not  be  misleading 
by  apparently  limiting  the  enactment  to  a  much  narrower 
scope  than  the  body  of  the  Act ;  nor  ought  it  "to  be  such  as 
to  divert  attention  from  the  matter  contained  in  the  body  of 
the  Act.''  State  vs.  Norris  et  al.,  70  Md.  91 ;  State  v. 
Schultz  Co.,  83  Md.  58 ;  human  v.  Hitchens  Bros.  Co.,  90 
Md.  14;  Kafka  v.  Wilkinson,  99  Md.  238;  Somerset  Co.  v. 
Pocomoke  Bridge  Co.,  109  Md.  1 ;  Nutwell  v.  Anne  Anindd 
Co.,  110  Md.  667;  Levin  v.  Hewes,  118  Md.  624;  Painter  y. 
Mattfeldt,  119  Md.  466. 

The  title  of  the  Act  of  1902  is, 
"An  Act  regulating  the  loan  of  money,  when,  as  secur- 
ity for  such  loaii,  a  lien  is  taken  upon  household  fur- 
niture and  eflFects,  musical  instruments,  typewriters 
and  sewing  machines,  in  use  or  located  in  any  dwell- 
ing house,  by  repealing  and  re-enacting  with  amend- 
ments section  7  of  Article  49  of  the  Code  of  Public 
Gteneral  Laws,  title  'Interest  and  Usury,'  as  the  same 
was  re-enacted  by  Chapter  404  of  the  Acts  of  the 
General  Assembly  of  Maryland,  passed  at  its  Janu- 
ary Session  in  the  year  1900." 

The  body  of  the  Act  provides  that  "It  shall  not  be  la;^ful 
for  auy  individual,  partnership,  association  or  corporation 
lending  money  within  the  limits  of  this  State,  and  taking  as 
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security  for  the  re-payment  thereof,  a  lien  upon  any  house- 
hold furniture  and  effects,  musical  instruments^  typewriters 
and  sewing  machines  or  any  other  personal  chattels,"  etc. 
The  title  of  the  Act  advised  the  Legislature  and  the  people  of 
the  State  that  the  Act  only  regulated  loans  of  money  secured 
by  liens  "upon  household  furniture  and  effects,  musical  instru- 
ments, typewriters  and  sewing  machines,"  in  use  or  located 
in  any  dwelling-house,  while  the  Act  includes  not  only  oil 
personal  property  of  the  kinds  named,  whether  in  use  or 
located  in  a  dwelling-house  or  not,  but  "any  other  personal 
chattels."  The  Act  therefore  falls  clearly  within  the  con- 
demnation of  the  cases  referred  to  as  disregarding  the  object 
and  purpose  of  the  constitutional  provision  in  question. 

In  lAiman's  Case  the  Act,  under  the  title,  "An  Act  to  pro- 
hibit railroad  and  mining  corporations,  their  officers  and 
.agents  from  selling  or  bartering  goods,  wares  or  merchandise 
in  Allegany  County  to  their  employees,"  provided  in  its  first 
section,  "That  it  shall  not  be  lawful  for  any  railroad  or 
mining  corporation,  doing  business  in  Allegany  County,  nor 
for  the  president,  vice-president,  manager,  superintendent, 
any  director  or  other  officer  of  such  corporation,  to  own  or 
have  any  interest  in  any  general  store  or  merchandise  Imsi- 
ness  in  All^any  County,  in  which  goods,  wares  and  mer- 
chandise are  sold,  nor  to  conduct  or  carry  on  any  such  busi- 
ness, or  have  any  interest  in  the  profits  of  the  same  in  Jille- 
gany  County,  nor  to  sell  or  barter  any  goods,  wares  or  mer- 
chandise in  such  county."  In  holding  that  the  Act  violated 
the  provision  of  the  Constitution  we  are  now  considering, 
Ihe  Court,  speaking  through  Chief  Judge  McSherry,  said : 
"The  title  relates  to  sales  to  employees;  the  body  of  the  Act 
prohibits  railroads  and  mining  corporations  from  selling  at 
all;  and  it  also,  without  qualification,  prohibits  the  desig- 
nated officers  from  having  any  interest  in  any  store,  and  from 
selling  to  any  person  any  goods,  wares  or  merchandise  lu  the 
county.  The  title  indicates  that  the  Act  is  designed  to  pro- 
vide a  restricted  prohibition,  whilst  the  body  of  the  Act 
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declares  an  unrestricted  prohibition.  A  provision  forbi(l«lmg 
a  sale  to  employees  is  widely  different  from,  because  much 
narrower  than,  a  provision  forbidding  a  sale  to  any  one. 
Though  the  title  need  not  contain  an  abstract  of  the  bill,  Aor 
give  in  detail  the  provisions  of  the  Act,  it  must  not  be  mis- 
leading by  apparently  limiting  the  enactment  to  a  much  nar- 
rower scope  than  the  body  of  the  Act  is  made  to  compass; 
nor  must  there  be  cloaked  in  the  enactment  any  foreign,  dis- 
cordant or  irrelevant  matter  not  disclosed  in  the  title.  No 
one  reading  a  title  which  was  confined  to  a  prohibition  against 
particular  persons  selling  to  their  employees  would  ever  infer 
that  the  thing  actually  prohibited  in  the  Act  itself  was  a  sale 
by  those  persons  to  any  one." 

It  is  suggested  by  counsel  for  the  State  that  the  title  of  the 
Act  of  1902  should  be  so  construed  as  to  limit  the  restric- 
tion "in  use  or  located  in  any  dwelling-house"  to  typeiyritera 
and  sewing  machines,  and  that  that  construction  would  make 
the  Act  operative  as  to  "household  furniture  and  effoctSj 
musical  instruments."  The  undoubted  rule  is  as  stated  by 
Chief  Judge  Boyd  in  Somerset  Co.  v.  Pocomoke  Bridge  Co,, 
supra,  and  repeated  in  a  number  of  the  cases  referred  to 
above ;  "that  it  is  not  necessary,  or  proper,  to  strike  down  an 
entire  Act  because,  one  provision  is  void,  'unless  the  provibions 
are  so  connected  together  in  subject-matter,  meaning  or  pur- 
pose, that  it  cannot  be  presumed  the  Legislature  would  have 
passed  the  one  without  the  other ;'  "  and  that  the  same  prin- 
ciple applies  "to  cases  in  which  the  valid  and  void  provisions" 
are  in  the  same  section  of  the  Act.  But  assuming  that  this 
rule  is  applicable  to  the  Act  of  1902,  it  can  not  be  invoked  to 
support  the  first  count  in  the  indictment  which  charges  the 
accused  with  having  taken  the  lien  upon  all  the  articles  men- 
tioned in  the  Act.  A  traverser  ought  not  to  be  required  to 
answer  a  count  containing  some  good  charges  and  others  iipo» 
which  there  could  be  no  conviction.  This  principle  is  recog- 
nized in  the  case  of  Avirett  v.  State,  supra,  where  the  Court 
held  that  the  accused  had  a  right  to  have  a  bad  count  elim- 
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inated  before  trial  on  an  indictment  containing  another  and 
good  count. 

It  was  also  suggested  by  the  State,  upon  the  authority  of 
Benzinger  v.  State,  83  Md.  481,  that  if  the  Act  of  1902  was 
unconstitutional,  the  provision  thereof  repealing  the  Act  of 
1900,  Chapter  404,  would  also  fall  and  leave  the  latter  Act 
in  force,  under  which  the  first  count  in  the  indictment  could 
be  sustained.  But  even  if  we  were  to  hold  that  the  whole 
Act  of  1902  is  bad,  which  we  are  not  to  be  understood  as 
deciding,  a  reference  to  the  Act  of  1900  would  show  that  it 
provides  only  for  loans  secured  by  chattel  mortgages,  and 
that  the  language  of  the  first  count  does  not  bring  the  offense 
charged  within  its  provisions. 

The  conclusion  we  have  reached  in  regard  to  the  Act  of 
1902  is  probably  not  important  since  it  was  repealed  and 
re-enacted  by  the  Act  of  1912,  Chapter  835,  which  makes 
provision  for  the  wrongs  which  the  Acts  of  1900  and  1902 
were  intended  to  prevent. 

As  the  first  count  is  defective  for  the  reasons  stated,  it  is 
not  necessary  to  consider  the  other  questions  discussed  by 
counsel. 

Judgment  affirm  erL 
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MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE 

vs. 

GEORGE  WEEMS  WILLIAMS  et  al..   Constituting 
THE  BOARD  OF  PARK  COMMISSIONERS. 

Constitutional  law:  section  29,  Article  3;  title  and  subject  of 
statute.    Park  Fund  of  Baltimore  City :  to  he  applied  by 
Park  Board'.  Chapter  109  of  the  Acts  of  1900,  in 
so  far  as  it  affects  Park  Fund,  unconsUtuiionaL 
Public  Local  Code  for  Baltimore  City :  1906 ; 
no  legal  sanction;  its  provisions  not  rati- 
fied by  mere  reference  in  sub- 
sequent statutes. 

Chapter  109  of  the  Acts  of  1900  (attempting^  among  other 
things,  to  prevent  the  Park  Board  of  Baltimore  City  from 
spending  any  part  of  the  Park  Fund,  unless  authorized  by  the 
Board  of  Estimates,  etc.),  by  its  title  declares  it  to  be  for  the 
repeal  and  re-enactment,  with  amendments,  of  sections  10,  57, 
59,  77  and  176  of  the  Acts  of  1898,  Chapter  123,  entitled  "City 
of  Baltimore,"  sub-title  "Charter" ;  the  enacting  clause  repeals 
and  re-enacts  the  same  sections,  with  amendments,  etc.,  in  the 
usual  form ;  but  the  body  of  the  Act  amends  section  97  of  the 
Acts  of  1898,  affecting  the  management,  control  or  distribution 
of  the  Park  Fund,  and  the  Act  of  1900  is  therefore  unconstitu- 
tional so  far  as  concerns  the  amendment  of  the  said  section  97. 

p.  515 

In  order  to  comply  with  section  29  of  Article  3  of  the  Consti- 
tution, relating  to  the  title  and  subject-matter  of  statutes,  while 
the  title  need  not  give  an  abstract  of  the  Act,  yet  it  must  suffi- 
ciently describe  the  subject-matter  of  the  legislation,  and  must 
not  be  misleading  by  apparently  limiting  the  enactment  to  a 
much  narrower  scope  than  that  covered  by  the  body  of  the  Act. 

pp.  511-512 
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The  fact  that  the  Board  of  Park  Commissioners,  since  the 
passage  of  the  Act  of  1900,  did  submit  their  estimates  to  the 
Board  of  Estimates,  and  spent  no  moneys  not  so  submitted  and 
approved  of  by  the  Board  of  Estimates,  does  not  estop  the  Park 
Commissioners  from  claiming  the  right  to  an  injunction  to 
restrain  the  Mayor  and  City  Council  from  diverting  any  part 
of  the  Park  Fund  to  other  purposes.  p.  615 

The  Public  Local  Code  of  1906  has  no  legislative  sanction, 
and  mere  reference  to  its  articles,  in  subsequent  statutes,  that 
have  since  been  codified,  do  not  have  the  effect  of  giving  such 
sanction  to  its  provisions.  p.  516 

The  Park  Fund  of  Baltimore  City,  under  the  existing  laws 
of  the  State,  is  to  be  applied  to  park  purposes  only,  and  to  be 
expended  and  distributed  for  such  purposes  by  the  Board  of 
Park  Commissioners.  p.  516 

Decided  January  l^th,  1915. 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambleb,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke, 
Thomas,  Pattison,  Ubneb,  Stockbridge  and  Constable, 
JJ. 

S.  8.  Field,  City  Solicitor  for  Baltimore  City  (with  whom 
was  Oeorge  A.  Frick  on  the  brief),  for  the  appellant. 

George  Weems  Williams,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  decree  permanently  enjoining  the 
appellants  from  using,  or  permitting  to  be  used,  any  part  of 
the  fund  known  as  the  "Park  Fund,"  or  of  the  Park  Tax 
for  other  than  park  purposes,  and  from  allowing  said  Park 
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Fund  or  Park  Tax,  or  any  part  thereof,  to  be  distributed 
except  by  the  Board  of  Park  Commissioners  of  the  City  of 
Baltimore;  and  ordering  and  decreeing  that  the  appellants 
replace  upon  the  books  of  the  city,  to  the  credit  of  said  Board 
of  Park  Commissioners,  the  entire  amount  of  money  standing 
to  the  credit  of  said  board  as  of  December  31st,  1913,  less 
any  sums  that  have  been  paid  since  'said  date  on  the 
order  of  said  Board  of  Park  Commissioners  for  park  pur- 
poses. 

By  an  ordinance  of  the  Mayor  and  City  Council  of  Balti- 
more (No.  44)  passed  on  the  28th  day  of  March,  1859,  an 
association  was  empowered  to  lay  tracks  for  a  city  passenger 
railway  upon  certain  streets  of  the  city.  The  ordinance  pro- 
vided that  the  treasurer  of  such  association,  for  the  rights 
and  privileges  thus  granted  it,  should  pay  to  the  City  Regis- 
ter, quarterly,  one-fifth  of  the  gross  receipts  accruing  from 
the  passenger  travel  upon  said  road,  "the  same  to  be  applied 
to  the  establishment  and  improvement  of  the  city  boundary 
avenue,  *  *  *  and  to  the  location  of  such  park  or  parks  as 
may  be  determined  upon  by  the  Mayor  and  City  Council  of 
Baltimore  for  the  benefit  of  the  people  of  said  city." 

The  Mayor  and  City  Council,  however,  were  given  the 
power,  upon  the  completion  of  said  improvements,  "to  reduce 
the  rate  of  fare  on  passenger  travel  to  such  limit  within  the 
range  of  one-fifth  of  the  gross  receipts  of  said  road,  as  they 
may  deem  expedient  and  advisable,  the  city  at  the  same  time 
relinquishing  her  interest  in  the  receipts  from  said  road 
to  the  extent  of  said  reduction  on  said  fare." 

By  a  resolution  subsequently  passed  by  the  Mayor  and  City 
Council  on  the  4th  day  of  June,  1860,  the  Mayor  was  ^ven 
the  authority  to  appoint  a  commission,  consisting  of  four  pe^ 
sons,  known  thereafter  as  the  Park  Commission,  to  select  and 
purchase  site  or  sites  for  the  proposed  park  or  parks.  This 
commission  was  appointed,  and,  thereafter,  on  the  21st  day 
of  July,  1860,  an  ordinance  (No.  60)  was  passed  containing, 
among  others,  the  following  provisions : 
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"Sec.  2.  And  be  it  enacted  and  ordained.  That  the 
revenue  derived  and  to  be  derived  by  the  Mayor  and 
City  Council  of  Baltimore  from  the  city  passenger 
railways  be  and  the  same  is  hereby  pledged  and  set 
apart  for  the  payment  of  the  interest  on  the  certifi- 
cates of  stock  to  be  issued  under  this  ordinance. 

"Sec.  3.  And  be  it  enacted  and  ordained.  That  one- 
fifth  of  the  revenue  aforesaid  remaining  after  the  pay- 
ment of  interest  aforesaid,  shall  be  invested  by  the  reg- 
ister in  stocks  of  the  City  of  Baltimore,  as  a  sinking 
fund  for  the  redemption  of  the  stock  created  by  this 
ordinance. 

"Sec.  4.  And  be  it  enacted  and  ordained.  That  the 
four-fifths  of  the  said  revenue  shall  be  paid  by  the  reg- 
ister, on  the  order  of  said  commission,  as  the  said 
revenue  shall  be  received,  for  the  improvement  and 
maintenance  of  the  park  or  parks  aforesaid." 

The  aforegoing  resolution  and  ordinance,  passed  on  the 
said  4th  day  of  June  and  the  21st  day  of  July,  respectively, 
were  subsequently  confirmed  by  the  Act  of  the  General 
Assembly  of  Maryland  passed  at  its  January  Session,  1862, 
Chapter  29.  This  Act  provided  that  all  acts  then  done  or 
which  might  thereafter  be  done  "by  the  Mayor  and  City 
Council,  or  other  officers  of  said  city,  or  by  the  Park  Com- 
missioners acting  under  the  provisions  of  said  resolution 
and  ordinance,  shall  have  the  same  effect  as  if  the  said 
Mayor  and  City  Council,  prior  to  the  passage  of  the  said 
resolution  and  ordinance,  had  been  expressly  empowered  by 
an  Act  of  the  General  Assembly  of  Maryland,  to  enact  a  reso- 
lution and  ordinance,  in  the  precise  terms  of  said  resolution 
and  ordinance,  and  to  provide  for  carrying  the  same  into 
effect."  This  Act  likewise  gave  to  the  Park  Conunissioners 
power  to  pass  "rules  and  regulations  for  the  government  and 
the  preservation  of  order  within  the  said  parks,  as  they 
may  deem  expedient,"  and  to  prescribe  fines  to  be  imposed  for 
all  violations  of  such  rules  and  regulations,  such  fines,  when 
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imposed  and  collected,  to  be  ^'appropriated  to  the  purposes  of 
said  parks/^  The  said  resolution  and  ordinance  were  also 
expressly  confirmed  by  sub-section  16  of  section  6  of  the 
present  City  Charter,  and  to  which  reference  will  hereafter 
be  more  fully  made. 

By  Chapter  71  of  the  Acts  of  1862,  the  above-mentioned 
association,  to  which  the  franchises  and  privileges  aforesaid 
were  granted,  was  incorporated  as  the  Baltimore  City  Pas- 
senger Railway  Company,  and  in  the  corporation  so  formed 
the  Act  vested  all  the  rights,  powers  and  privileges  that 
were  granted  to  the  aforesaid  association  by  said  Ordinance 
No.  44,  approved  on  March  28th,  1859,  upon  the  terms  and 
conditions,  and  subject  to  the  limitations  and  restrictions 
therein  contained. 

In  this  Act  we  find  the  provision,  "That  the  corporation 
hereby  created  be  and  they  are  hereby  required  to  pay  over 
to  the  register  of  the  City  of  Baltimore  the  one-fifth  por- 
tion of  the  whole  passenger  receipts  of  this  corporation,  at 
or  before  the  stated  periods  named  in  the  aforesaid  recited 
ordinance  of  the  City  of  Baltimore.** 

Franchises  and  privileges  similar  to  those  granted  under 
Ordinance  No.  44  aforesaid  were,  from  time  to  time,  granted 
by  the  Mayor  and  City  Council  to  other  associations  and 
corporations  to  lay  tracks  in  the  bed  of  other  streets  in 
the  city,  subject,  however,  to  the  requirement  that  they 
pay  unto  the  city  one-fifth  of  the  gross  receipts  from  pass^ng^r 
travel  for  park  purposes. 

The  payment  by  said  city  railway  companies  of  twenty 
per  cent  of  the  gross  receipts  from  passenger  travel  continued 
until  the  passage  of  the  ordinance  (No.  48)  of  June  ^^\ 
1874,  which  reduced  the  amount  to  be  paid  by  them  out  of 
such  gross  receipts  to  12  per  cent,  and  the  payment  of  ^'^ 
portion  of  the  gross  receipts  to  the  city  continued  until  the 
passage  of  the  Act  of  1882,  Ch.  229.  That  statute  rediaced 
the  chai^  for  each  passenger  over  the  age  of  12  years  to  fi^^ 
cents,  and  for  each  passenger  between  the  age  of  four   «n<J 
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twelve  to  three  cents,  and  provided  "that  in  lieu  and  substitu- 
tion of  the  twelve  per  cent  tax  now  imposed  upon  and  payable 
by  the  said  several  pasenger  horse  railway  companies  men- 
tioned in  the  first  section  of  this  Act,  that  the  said  several 
passenger  horse  railway  companies  shall  pay  to  the  Mayor 
and  City  Council  of  Baltimore  a  tax  upon  their  gross  receipts 
of  nine  per  cent,  to  be  paid  at  the  same  time  and  in  the  same 
manner  as  the  tax  of  twelve  per  cent  is  now  paid  by  said 
companies."  This  Act  is  now  found  in  the  City  Code  of 
1906,  section  797,  in  the  following  language :  "The  said  sev- 
eral passenger  street  railway  companies  shall  pay  to  the 
Mayor  and  City  Council  of  Baltimore  a  tax  upon  their  gross 
receipts  of  nine  per  cent,  in  quarterly  instalments,  on  the 
first  day  of  January,  April,  Jtdy  and  October,  in  each  year." 
Sub-section  16  of  section  6  of  the  present  City  Charter, 
which  we  have  already  referred  to  as  confirming  the  afore- 
said resolution  of  June  4th,  1860,  and  the  ordinance  ap- 
proved July  21st,  especially  provided,  "That  all  the  rights^ 
privileges  and  authority  heretofore  granted  by  ordinance,  to 
the  Park  Commissioners,  are  hereby  transferred  to  the  Board 
of  Park  Commissioners" — Section  90  of  the  Charter. 

The  powers  and  duties  of  the  Board  of  Park  Commis- 
sioners, in  addition  to  those  transferred  to  it  under  the  afore- 
said sub-section  1 6  of  the  Charter,  are  stated  in  the  succeed- 
ing sections  91  to  97,  inclusive.  In  the  last  of  these  sections 
(section  97)  as  passed  by  the  General  Assembly  of  Mary- 
land at  its  January  Session,  1898,  it  is  provided: 

"The  said  Board  of  Park  Commissioners  shall  have 
full  power  to  employ  and  compensate  all  persons, 
whom,  in  its  judgment,  it  may  deem  proper,  in  main- 
taining and  supporting  such  parks,  squares,  springs 
and  monuments,  or  any  other  buildings,  collection, 
garden  or  reservation  provided  for  in  this  Article. 
The  distribution  of  the  Park  Fund  for  the  mainte- 
nance of  the  different  parks  and  squares  shall  be  made 
by  the  Park  Commissioners." 
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By  the  Act  of  1900,  Chapter  109,  said  section  97  of  the 
Charter,  together  with  sections  10,  37,  59,  77  and  176  there- 
of, was  repealed  and  re-enacted  with  amendments.  Section 
97  was  amended  hy  adding  thereto  the  following: 

"Provided,  nothing  contained  in  this  section  or  else- 
where in  this  Article  shall  he  taken  or  construed  to 
exempt  the  said  Board  of  Park  Commissioners  from  a 
full  compliance  with  all  the  requirements  of  section 
36  of  this  Article,  and  the  said  Board  of  Park  Com- 
missioners shall  spend  no  part  of  said  Park  Fund  un- 
less such  expenditure  is  authorized  and  included  in 
the  annual  ordinance  of  estimates;  and  provided,  fur- 
ther, the  Board  of  Park  Commissioners  who  go  into 
office  on  the  first  day  of  March,  in  the  year  1900,  shall 
make  such  report  to  the  Board  of  Estimates  as  soon 
thereafter  as  possible,  which  report  shall  include  all 
expenditures  to  be  made  by  said  Board  of  Park  Com- 
missioners for  the  remainder  of  the  current  fiiscal  year, 
and  the  Board  of  Estimates  shall  prepare  and  submit 
to  the  City  Council  a  supplemental  ordinance  of  esti- 
mates, to  include  the  amount  which  the  said  Board  of 
Estimates  may  deem  proper  to  be  spent  by  said  Board 
of  Park  Commissioners  for  the  remainder  of  said  cur- 
rent fiscal  year." 

Section  36  of  the  Charter,  to  which  reference  is  made  in 
the  aforegoing  section  97,  creates  what  is  known  as  the  Board 
of  Estimates,  consisting  of  the  Mayor,  City  Solicitor,  Comp- 
troller, President  of  the  Second  Branch  of  City  Council, 
and  President  of  the  Board  of  Public  Improvements.  They 
are  required  to  meet  annually,  between  the  days  therein 
named,  and  make  out  "three  lists  of  moneys  to  be  appropri- 
ated by  the  City  Coimcil  for  the  next  ensuing  fiscal  ycar.'^ 
These  lists  are  known  as,  first,  the  departmental  list  of  esti- 
mates, consisting  of  the  amounts  required  to  be  annually  ap- 
propriated to  pay  the  expenses  of  conducting  the  public  l>u8i- 
ness ;  second,  the  estimates  for  new  improvements,  being  a 
list  containing  all  amounts  to  be  appropriated  for  ^ew  im- 
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provements  to  be  constructed  by  any  department  of  the  city ; 
third,  estimates  for  annual  appropriations,  which  consists  of 
the  amounts  required  to  be  annually  appropriated  to  chari- 
ties, educational,  benevolent  or  reformatory  institutions  of 
the  city,  etc 

To  enable  the  Board  to  make  out  the  first  of  these  lists  the 
"President  of  the  two  branches  of  City  Council  and  the  heada 
of  the  departments,  heads  of  sub-departments,  municipal  of- 
ficers not  embraced  in  a  department,  and  special  commis- 
sioners  or  boards,  shall  *  *  *  send  to  the  said  Board,  in  writ- 
ing, estimates  of  the  amounts  needed  for  the  conduct,  re- 
spectively, of  the  City  Council,  departments,  sub-depart- 
ments, municipal  ofiicers,  not  embraced  in  a  department,  com- 
missioners or  boards  for  the  next  ensuing  year.  Such  esti- 
mates shall  be  verified  by  the  oath  or  afiirmation  of  persons 
making  them,''  specifying  in  detail  the  objects  thereof.  And 
to  enable  the  said  Board  of  Estimates  to  make  out  the  list  of 
estimates  for  the  new  improvements,  the  above  named  heads 
of  departments,  etc.,  are  likewise  required  to  file  with  the 
Board  "their  recoromendations  as  to  the  amounts  which  they 
may  consider  will  be  needed  in  their  respective  departments 
for  improvements."  Upon  the  completion  of  these  lists  an 
ordinance  is  drafted  and  submitted  to  the  City  Council  at  a 
meeting  to  be  called  by  the  Mayor,  which  is  to  hold  daily  ses- 
sions  for  its  consideration  until  an  ordinance  is  passed  fixing 
and  establishing  the  appropriations  for  the  succeeding  fiscal 
year,  and  when  so  passed  and  approved  by  the  Mayor  it  is 
known  as  the  Ordinance  of  Estimates  for  such  year. 

The  section  then  provides  that  in  case  of  any  deficiency 
there  shall  be  a  pro  rata  abatement  of  all  appropriations  (ex- 
cept as  to  those  mentioned  therein)  and  "in  case  of  any  sur- 
plus arising  in  any  fiscal  year,  by  reason  of  an  excess  of  in- 
come received  from  the  estimated  revenue  over  the  expendi- 
tures for  such  year,  the  said  surplus  shall  become  a  part  of 
the  annual  revenue  of  the  city  and  shall  be  available  for  the 
general  expenses  of  the  city  for  the  next  ensuing  fiscal  year.'^ 
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The  record  discloses  that  after  the  expenditure  for  park 
purposes  of  the  appropriation  contained  in  the  Ordinance  of 
Estimates  for  the  year  ending  December  31st,  1913,  there 
remained  to  the  credit  of  the  Board  of  Park  Commissioners, 
on  the  books  of  the  City  Comptroller,  the  sum  of  $12,716.60. 
This  account  the  Comptroller,  acting  under  the  instnictiom 
of  the  Board  of  Estimates,  transferred  from  the  credit  of  the 
Park  Board  to  the  credit  of  the  general  treasury  of  the  city, 
but  subsequently  a  part  of  this  sum,  $7,532.87,  was  re-trans- 
ferred to  the  credit  of  the  Park  Board;  the  balance  of  the 
amount,  $6,183.73,  was  retained  to  the  credit  of  the  general 
revenue  of  the  city. 

It  was  to  restrain  the  appellants  from  expending  the 
amount  so  retained  by  them  to  be  expended  for  general  pur- 
poses of  the  city  government,  and  to  require  them  to  replace 
the  said  amount  to  the  credit  of  the  Board  of  Park  Commis- 
sioners, that  the  injunction  in  this  case  was  sought  and  ob- 
tained. 

It  is  contended  by  the  appellees  (plaintiff  below)  : 

1st.  That  the  Act  of  1900,  Chapter  109,  falls  within  the 
prohibition  of  that  clause  of  section  29  of  Article  3  of  the 
State  Constitution,  which  provides  that  "every  law  enacted 
by  the  General  Assembly  shall  embrace  but  one  subject  and 
that  shall  be  described  in  the  title,"  and  that  said  Act,  in 
respect  to  section  97,  is  therefore  void,  and  that  we,  in  reach- 
ing our  conclusion  upon  the  question  presented  by  this  appeal, 
are  to  consider  the  law  as  it  stood  prior  to  the  passage  of 
such  Act,  which,  as  they  contend,  does  not  authorize  the 
diversion  of  the  fund  in  question  as  here  attempted  by  the 
appellants,  but  that  it  vests  in  them  alone,  the  authority  to 
expend  and  distribute  such  fund  for  park  purposes  only,  as 
mentioned  and  defined  in  the  various  statutes  and  ordinances 
having  relation  to  the  same. 

2nd.  That  if  it  should  be  held  that  the  aforesaid  Act  of 
1900  is  constitutional,  it  nevertheless  does  not  authorize  the 
expenditure  of  any  part  of  said  fund  for  other  than  park 
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purposes,  although  the  amount  of  such  fund  to  be  expended 
for  such  purposes  may,  by  said  statute,  be  under  the  power 
and  control  of  the  Board  of  Estimates. 

We  will  first  consider  the  question  as  to  the  validity  of  the 
statute. 

The  title  of  the  Act  is 
"An  Act  to  repeal  and  re-enact  with  amendments  sec- 
tions 10,  37,  59,  77  and  176  of  the  Act  of  1898, 
Chapter  one  hundred  and  twenty-three,  entitled  *City 
of  Baltimore,'  sub-title  'Charter.' " 

The  enacting  clause  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  Maryland,  That  sections  10,  37,  59,  77  and  176  of 
the  Act  of  1898,  Chapter  one  hundred  and  twenty- 
three,  entitled  'City  of  Baltimore,'  sub-title  'Charter,' 
be  and  the  same  are  hereby  repealed  and  re-enacted 
with  amendments  so  as  to  read  as  follows." 

Nowhere  is  any  reference  or  mention  made,  either  in  the 
title  or  in  the  enacting  clause,  to  section  97,  but  in  the  body 
of  the  Act  it  appears  between  sections  77  and  176,  amending 
section  97  as  passed  by  the  Act  of  1898,  by  adding  thereto 
the  language  hereinbefore  stated. 

Of  the  sections  repealed  and  re-enacted  section  10  deals 
with  the  use  of  highways,  section  37  with  the  granting  of 
franchises  to  the  Mayor  and  City  Council,  section  59  with  the 
duties  of  the  Collector  of  Water  Rents  and  Licenses,  section 
77  provides  for  the  appointment  of  a  vaccine  physician,  and 
section  176  deals  with  the  opening  of  streets.  Section  97 
was  the  only  section  that  attempted  in  any  way  to  deal  with 
the  management,  control  or  distribution  of  the  Park  Fund, 
or  that  had  any  relation  to  or  connection  with  the  Board 
of  Park  Commissioners. 

It  has  been  invariably  held  that  the  title  need  not  give 
an  abstract  of  the  Act,  but  it  shall  sufficiently  describe  the 
subject-matter  of  the  legislation,  and  it  must  not  be  mislead 
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ing  by  apparently  limiting  the  enactment  to  a  much  narrower 
scope  than  the  body  of  the  Act  is  made  to  compass.  Luman 
V.  Ilitchens  Bros.  Co.,  90  Md.  14-23. 

In  the  case  of  Annapolis  v.  State,  30  Md.  112,  the  subject- 
matter  of  l^slation  was  the  charter  of  a  municipal  corpora- 
tion, the  City  of  Annapolis,  embracing  its  powers,  rights  and 
duties.  The  title  of  the  Act  was,  *'An  Act  to  amend  and  alter 
the  charter  of  the  City  of  Annapolis."  This  Court  there  held 
the  title  sufficient. 

That  case,  however,  differs  from  the  case  before  us  in 
that  the  title  was  broader  and  more  comprehensive  and  fully 
covered  the  subject-matter  of  the  legislation.  In  the  present 
case  attention  is  specially  directed  to  certain  sections  of  the 
charter  of  the  City  of  Baltimore  that  are  repealed  and  re-en- 
acted, and  it  is  to  these  sections  that  attention  is  limited.  The 
Act,  however,  does  not  stop  there,  but  repeals  and  re^nacts  a 
section  which  is  not  mentioned  in  the  title  and  to  which 
neither  the  attention  of  the  members  of  the  Legislature  nor 
the  public  was  directed. 

The  case  of  Levin  v.  Tlewes,  118  Md.  632,  which  it  seems 
is  largely  relied  upon  by  the  appellants  in  support  of  the  va- 
lidity of  this  Act,  also  differs  from  the  present  case.  In  that 
case  the  body  of  the  Act  (Acts  1912,  Ch.  823)  was  not  at  va- 
riance with  its  title,  but  there  were  discrepancies  between  the 
enacting  clause  and  the  title.  The  title  provided  for  the  re- 
peal of  sec.  629  of  Art  4  of  the  Code  of  Pub.  Local  Laws  of 
Baltimore,  etc,  title  "City  of  Baltimore,"  sub-title  "Justices 
of  the  Peace  and  Constables,"  the  repeal  and  re-wiactment 
with  amendments  of  sec.  206,  sub-title  "Constables,"  and  six 
other  designated  sections  of  Article  4,  sub-title  "Justices  of 
the  Peace  and  Constables,"  and  to  add  three  additional  sec- 
tions designated  as  625-A,  625-B  and  626-C.  By  the  enact- 
ing clause  section  629  was  not  only  repealed,  but  re-enacted 
with  amendments,  and  no  reference  at  all  is  made  to  the  six 
sections  named  in  the  title  that  were  to  be  repealed  and  re- 
enacted  with  amendments,  or  to  the  three  additional  sections 
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that  were  to  be  enacted.  Upon  an  examination  of  the  Act  no 
amended  section  629  appears  therein,  but  all  the  other  sec- 
tions mentioned  in  the  title,  either  to  be  repealed  and  re- 
enacted  with  amendments  or  to  be  erfacted  as  additional  sec- 
tions, are  found  in  the  body  of  the  Act  as  provided  for  by 
the  title,  and  in  this  connection  the  Court  there  said:  "In 
this  case  the  title  of  the  Act  apprised  both  the  members  of 
the  Legislature  and  the  public  that  a  number  of  'sections  re- 
lating to  justices  of  the  peace  and  constables  in  the  City  of 
Baltimore  were  proposed  to  be  repealed,  and  that  some  of  them 
at  least  were  to  be  re-enacted  with  amendments,  and  three 
additional  sections  were  to  be  added.  That  was  sufficient  to 
put  anyone  who  was  interested  in  the  subject  matter  upon 
inquiry." 

In  the  case  before  us,  however,  no  reference  is  made  to  sec- 
tion 97.  There  was  nothing  in  the  title  to  direct  attention  to 
any  legislation  other  than  that  affecting  the  particular  sec- 
tions to  which  the  title  referred,  and,  as  we  have  already  said^ 
it  was  to  these  sections  alone  that  the  attention  of  the  legisla- 
tors and  the  public  was  directed. 

Other  cases  are  cited  to  us  by  the  appellants  in  support  of 
the  validity  of  this  Act,  but  we  think  it  unnecessary  to  allude 
to  and  comment  upon  them,  as  they  are  readily  distinguish- 
able from  the  present  case. 

The  case  most  like  the  one  now  before  us,  and  one  that  is 
controlling  in  this  case,  is  Kafka  v.  Wilkinson,  99  Md.  238. 
In  that  case  the  Act  was  assailed  because,  as  it  was  claimed, 
it  contravened  the  provision  of  the  Constitution  that  is  now 
before  us.  The  title  of  the  Act  in  that  case  was  "An  Act 
to  repeal  sections  122  and  128  of  Article  23  of  the  Code  of 
Public  General  Laws,  title  'Corporations,'  sub-title  'Insur- 
ance,' and  to  re-enact  the  same  with  amendments ;  and  to  add 
an  additional  section  to  said  Article,  to  be  known  as  section 
122-A;  and  to  repeal  section  143-EI  of  said  article."  In  the 
body  of  the  Act,  section  143-EI  was  repealed,  sections  122 
and  128  were  repealed  and  re-enacted,  and  the  additional  sec- 
tion to  be  known  as  122-A  enacted,  all  of  which  was  provided 
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for  in  the  title,  but  in  addition  to  this  there  appears  in  the 
body  of  the  Act  a  section  known  as  122-B,  which  was  not  re- 
ferred to  or  mentioned  either  in  the  title  or  the  enacting 
clause  of  the  Act.    This  Court  in  that  case  said :  'The  title 
of  the  statute  involved  in  the  case  at  bar  is  misleading  and 
serves  to  divert  attention  from  what  is  to  follow  in  the  enact- 
ment.   It  is  indicated  in  the  title  that  the  purpose  of  the  law 
is  to  repeal  and  re^nact  two  sections  of  Article  23  with 
amendments  thereto;  to  add  one  additional  section  to  said 
Article  which  is  nimibered  and  specified;  and  to  repeal  abso- 
lutely one  other  section  that  is  designated  and  specified.    In 
the  body  of  the  Act  all  this  is  done  as  indicated ;  but  in  addi- 
tion there  is  l^slation  of  a  most  important  character  em- 
bodied in  an  entirely  independent  section  designated  by  num- 
ber, as  it  is  to  appear  in  the  Code,  of  which  the  title  of  the 
Act  not  only  gives  no  notice  whatever,  but  from  which  it 
serves  to  divert  attention  by  professing  to  indicate  all  of  the 
legislation  that  is  to  be  attempted.    If  this  shall  be  sanctioned, 
an  easy  means  will  be  afforded  to  escape  and  avoid  the  effect 
of  the  constitutional  provision  in  question.     If  one  section 
can  be  enacted  to  become  a  part  of  an  article  of  the  Code  in 
this  way  then  any  number  of  sections  could  be  added  in  the 
same  way ;  and  it  woidd  only  be  necessary  in  effecting  changes 
in  the  provisions  of  the  Code  to  indicate  by  the  title  of  the 
Act,  by  which  such  changes  are  to  be  made,  that  a  particular 
section  of  the  Code  is  to  be  repealed  and  re-enacted;  and  that 
being  done,  in  the  body  of  the  Act  to  follow  it  with  any  num- 
ber of  sections  enacting  new  legislation  of  which  no  sugges- 
tion would  be  afforded  by  the  title.     Thus  there  would  be  an 
opportunity  for  foisting  upon  any  Act  of  Assembly  matter  of 
legislation  of  which  neither  the  I^egislature  nor  the  public 
would  have  any  notice ;  and  we  would  be  exposed  to  the  ven* 
evil  which  the  Constitution,  by  the  provision  here  in  question, 
sought  to  prevent." 

What  the  learned  judge  in  that  case  said  is  equally  appli- 
cable to  this  case.  In  that  case  there  was  an  enactment  of  a 
section  not  mentioned  or  referred  to  either  in  the  title  or  en- 
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acting  clause.  In  this  case  there  is  a  repeal  and  re-enact- 
ment, with  amendments,  of  a  section  not  mentioned  and  re- 
ferred to  in  either  the  title  or  enacting  clause.  If  it  was  a 
contravention  of  the  provision  of  the  Constitution  to  enact 
an  additional  section  under  the  circumstances  there  men- 
tioned, it  is  certainly  a  contravention  of  such  provision  of  the 
Constitution  to  repeal  and  re-enact,  with  amendments,  a  sec- 
tion imder  like  circiunstances.  See  also  Stiefel  et  al.  v.  Md. 
Inst,  for  the  Instruction  of  the  Blind,  61  Md.  144. 

It  is  urged,  however,  by  the  appellants  that  this  Act  shoidd 
not  now  be  decided  invalid,  even  though  it  be  held  to  violate 
the  aforegoing  provisions  of  the  Constitution,  because  of  its 
recognition  and  treatment  as  a  valid  statute,  (1)  by  the  appel- 
lees and  their  predecessors  in  oflBce,  who  have,  since  the  pas- 
sage of  the  Act  to  the  present  time,  complied  with  the  pro- 
visions of  the  statute  in  submitting  the  estimate  required 
under  the  statute  to  the  Board  of  Estimates;  and  (2)  by  the 
Mayor  and  City  Council  in  the  passage  of  the  ordinance  pro- 
vided for  in  the  Act  and  other  ordinances  subsequently  passed. 

It  is  admitted,  as  shown  by  the  record,  that  the  Board  of 
Park  Commissioners  have  each  year  since  the  passage  of  the 
Act  submitted  to  the  Board  of  Estimates  the  estimate  men- 
tioned in  section  36  of  the  Charter,  and  that  the  moneys  ex- 
pended by  them  were  limited  to  those  named  in  the  Ordinance 
of  Estimates,  but  never  during  the  period  between  the  passage 
of  the  Act  of  1900  and  the  ending  of  the  year  1913,  was 
any  effort  made  on  the  part  of  the  city  to  consider  and  treat 
an  imused  and  unexpended  money  known  as  the  Park  Fund, 
appearing  upon  the  books  of  the  cito^  to  the  credit  of  the  Board 
of  Park  Commissioners,  as  a  ftmd  that  could  be  diverted 
imder  said  section  36  to  the  payment  of  the  general  expenses 
of  the  city  government 

It  was  because  of  the  effort  of  the  city  to  divert  such  fund 
to  the  payment  of  such  general  expenses  that  the  Board  of 
Park  Commissioners  determined  to  resist  the  enforcement  of 
the  provisions  of  the  statute  as  construed  by  the  city,  and 
from  the  record  it  would  seem  that  the  defect  in  title  was 
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then  discovered,  and  is  now  availed  of  to  prevent  what  they 
regard  a  wrongful  diversion  of  this  fund. 

We  have  been  referred  to  no  authorities,  nor  have  we  been 
able  to  find  any,  that  support  this  contention  of  the  appd- 
hmts,  and  in  the  abeence  of  such  authorities  we  can  not 
adopt  the  contention  of  the  appellants  that  the  statute,  other- 
wise invalid,  must  now  be  regarded  as  valid  because  so  rec- 
ognized and  treated. 

It  is  also  contended  by  the  appellants  that  this  invalid 
statute  has  become  valid  because  found  in  the  Public  Local 
Code  of  1906,  which  Code  has  no  legislative  sanction  except 
such  as  is  claimed  for  it  by  the  appellants,  which  consists 
merely  of  reference  to  it  by  certain  statutes  that  have  been 
passed  since  its  codification.  Such  reference,  we  think,  could 
not  have  the  force  and  effect  of  giving  legislative  sanction  to 
its  provisions. 

Entertaining  the  views  we  have  expressed,  we  fed  con- 
strained to  pronounce  section  97  of  Chapter  109  of  the  Acts 
of  1900  void.  The  Act  otherwise  will  stand  and  will  have 
the  same  effect  as  if  this  section  had  not  been  incorporated 
in  it. 

We  must,  therefore,  determine  the  question  here  presented 
upon  the  law  as  it  stood  prior  to  the  passage  of  such  Act. 

We  are  not  disposed  to  further  prolong  this  opinion  by  a 
discussion  of  the  effect  of  the  various  ordinances  and  8ta^ 
utes  which  have  been  passed  in  relation  to  the  Park  Fund 
or  Park  Tax,  in  reaching  our  conclusions  upon  this  branch  of 
the  case.  We  have  already  lengthened  this  opinion  by  set- 
ting out  very  fully  many  of  the  ordinances  and  Acts  which 
relate  to  the  fund  here  involved,  known  as  the  Park  Fund, 
which,  in  our  opinion,  fully  establish  the  contention  of  the 
appellees  that  such  a  fund  now  exists  and  that  it  is,  under 
the  existing  law  of  this  State,  to  be  applied,  as  it  has  always 
been,  to  park  purposes  only,  and  to  be  expended  and  dis- 
tributed for  such  purposes  by  the  Board  of  Park  Commis- 
sioners, and  the  law  must  have  been  so  construed  by  the  city 
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officials  who  procured  the  passage  of  the  said  Act  of  1900, 
Chapter  109^  otherwise^  the  passage  of  such  Act  would  seem 
to  have  been  unnecessary. 

We  can  not  agree  with  the  appellants  that  the  effect  of 
the  Act  of  1882;  Chapter  229^  was  to  change  the  status  of 
this  fund  as  to  the  purposes  for  which  it  should  be  expended 
or  by  whom  it  should  be  expended  and  distributed.  The 
first  section  of  the  statute  fixed  and  established  the  amount 
to  be  charged  by  the  railway  companies  for  the  conveyance 
of  passengers  over  its  lines,  and  the  second  section  provides 
^'that  in  lieu  and  substitution  of  the  twelve  per  cent  tax  now 
imposed"  upon  the  railway  companies,  they  "shall  pay  to 
the  Mayor  and  City  Council  of  Baltimore  a  tax  upon  their 
gross  receipts  of  nine  per  cent.,  to  be  paid  at  the  same  time 
and  in  the  same  manner  as  the  tax  of  twelve  per  cent  is  now 
paid  by  said  companies." 

Under  this  statute,  the  amount  to  be  paid  by  the  railway 
companies  was  reduced  from  twelve  to  nine  per  cent  of 
their  gross  receipts,  and,  as  before,  it  was  made  payable  to 
the  City  of  Baltimore.  This  statute  does  not  touch  the 
manner  of  its  expenditure — ^that  is  to  say,  for  what  purposes 
or  by  whom  it  shall  be  expended.  It  remained,  as  before,  to 
be  expended  for  park  purposes  and  by  the  Board  of  Park 
Commissioners. 

Entertaining  the  views  we  do  of  this  case,  it  is  unneces- 
sary for  us,  of  course,  to  pass  upon  the  other  contention  of 
the  appellees.  We  will,  therefore,  affirm  the  decree  of  the 
Court  below. 

Decree  afftrmedj  with  costs  to  the  appellees. 
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BERNARD  W.  WHITE  et  ai,. 

V8. 

CATHERINE  E.  WINCHESTER  bt.  al. 

Wills :  contracts  relating  to — ;  specific  performance. 

A  valid  contract,  based  upon  sufficient  consideration,  that  a 
will  of  one  of  the  parties  will  not  be  changed,  may  be  spe- 
cifically enforced,  as  well  as  a  contract  to  make  a  will  accord- 
ing to  agreement.  p.  524 

Decided  January  12th,  1916. 

Appeal  from  the  Circuit  Court  of  Baltimore  City.  (Daw- 
kins^  J.) 

The  facts  are  stated  in  the  opinion  of  the  Co«urt. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bueke,  Thomas, 
Pattison^  Urner,  Stockbridoe  and  Constable,  JT. 

John  E.  Semmes,  Jr.,  and  Edwin  H.  Brown,  Jr..  (with 
whom  was  Matthew  Gavlt  and  Semmes,  Bowen  &  Semmes 
on  the  brief),  for  the  appellants. 

Washington  Bowie,  Jr.,  for  the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
an  amended  bill  filed  by  the  appellants  against  the  apF^' 
lees — a  demurrer  having  been  sustained  to  the  original  bill, 
with  leave  to  file  an  amended  one.  The  facts  admitted  by 
the  demurrer  are:  that  Marmaduke  G.  White  died  intestate 
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on  August  9th,  1875,  leaving  a  widow,  Mary  E.  White,  and 
the  following  children:  Thomas  W.  K.,  Edward  C,  Anne 
Amelia,  James  C.  and  William  F.  White  and  Catherine  E. 
Winchester.  William  F.  White  died  without  issue,  before 
the  will  and  the  agreement  hereinafter  referred  to  were  made. 
The  real  etate  of  Marmaduke  G.  White  consisted  of  two 
farms  in  Queen  Anne's  County, — one  being  known  as  the 
"Home  Farm"  and  is  the  one  involved  in  this  case.  A  bill 
in  equity  was  filed  to  sell  the  real  estate  left  by  him,  and 
on  August  8th,  1880,  Messrs.  John  B.  and  Edwin  H.  Brown, 
who  were  appointed  trustees  to  sell  the  property,  sold  the 
"Home  Farm"  to  Mary  E.  White,  subject  to  her  right  of 
dower  therein,  for  $9,030.00,  and  the  same  day  the  other 
farm  was  sold  to  Thomas  W.  K.  White. 

Mrs.  Winchester,  being  desirous  of  getting  her  distribu- 
tive share  of  her  father's  estate,  including  her  portion  of  the 
proceeds  of  sale  of  the  two  farms  and  of  an  account  of  long 
standing  due  by  her  father  to  her  mother,  sold  and  assigned 
her  interest  to  J.  Hersey  Hall  for  $1,700.00 — ^being  two  dol- 
lars less  than  the  amounts  distributed  to  her  in  the  audits^ 
namely,  $1,008.83  from  the  two  farms,  and  $633.17  from 
the  open  account.  In  November,  1882,  Mr.  Hall  sold  and 
assigned  the  interest  of  Mrs.  Winchester  to  John  B.  Brown, 
who  was  paid  for  the  same.  In  order  to  pay  that  amount 
Mary  E.  White  mortgaged  the  "Home  Farm,"  and  that  and 
other  mortgages  substituted  for  it  were  released  from  time 
to  time,  until  one  was  given  for  $1,500.00  to  Charles  W. 
Slagle,  which  is  still  outstanding. 

Mrs.  Winchester  having  received  her  share  in  the  manner 
stated,  the  remaining  four  children  entered  into  an  agree- 
ment with  Mary  E.  White,  in  order  to  enable  her  to  pay  for 
the  "Home  Farm,"  as  follows: 

"This  Agreement,  made  and  concluded  between 
Mary  E.  White,  of  the  one  part,  and  Thomas  W.  K. 
White,  Edmund  C.  White,  Anne  Amelia  White  and 
James  C.  White,  of  the  other  part;  witnesseth: 
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"Ist.  That  said  Mary  E.  Wliite  agrees  and  obligates 
herself  that  her  will  as  now  made  and  in  the  posses- 
sion of  John  B.  Brown  shall  be  and  remain  as  the 
consideration  for  the  following  undertaking  and  agree- 
ment on  the  part  of  her  children  hereinafter  named, 
as  follows,  to  wit: 

"2nd.  The  farm  bought  by  Mary  E.  White  shall  be 
and  remain  liable  and  charged  with  its  proper  pro- 
portion of  costs  of  sale  and  suit  to  the  conclusion 
thereof,  then  to  the  payment  of  the  mortgage  and 
open  account  claim  of  the  said  Mary  E.  White  vs. 
Marmaduke  G.  White,  in  order  to  clear  the  account, 
but  the  said  Thomas  W.  K.  White,  Edmund  C.  White, 
Anne  Amelia  White  and  James  C.  White  hereby  as- 
sign their  said  respective  distributive  shares  of  said 
proceeds  of  sales  of  the  farm  bought  by  the  said 
Mary  E.  White  to  her  use  absolutely  in  order  to  en- 
able her  to  pay  for  the  farm,  she  having,  however,  to 
provide  for  the  payment  of  the  amount  due  to  the  as- 
signee of  Mrs.  Kate  Winchester,  as  per  agreement 
heretofore  made  between  Mary  E.  White  and  J.  B. 
and  E.  H.  Brown,  Trustees. 

"3rd.  The  farm  purchased  by  Thomas  W.  K.  White 
is  to  be  charged  with  its  proportion  of  all  costs  and 
with  the  overpayment  of  the  personal  estate  and  all 
other  debts  of  the  said  Marmaduke  G.  White  not  here- 
inbefore provided  for,  and  the  residue  is  then  to  be 
distributed  by  the  auditor  among  the  heirs  at  law  of 
the  said  Marmaduke  G.  White  and  paid  over  to  them 
or  their  assigns. 

"4th.  That  the  said  James  C.  White  being  a  minor, 
the  right  to  take  under  the  will  is  hereby  made  to  de- 
pend on  his  confirmation  of  this  agreement  when  he 
arrives  at  age,  or  the  election  of  some  authorized 
person  or  power  in  his  behalf  in  case  the  election  has 
to  be  determined  before  his  arrival  at  age. 

"As  witness  their  hands  and  seals  this  28th  day  of 
February,  1883." 
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The  agreement  was  signed  and  sealed  by  the  respective 
parties. 

The  open  account  referred  to  is  the  one  above  mentioned, 
and  according  to  the  allegations  in  the  bill  it,  with  interest 
to  date  of  sale,  amounted  to  $3,576.37.  The  bill  does  not 
make  it  altogether  clear  why  Mrs.  Winchester  was  to  receive 
any  part  of  that  account,  but  Mrs.  White  was  credited  with 
it,  or,  as  stated  in  the  bill,  it  was  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  "Home  Farm.''  James  C.  White 
executed  a  confirmatory  deed  to  Mrs.  White  after  he  became 
of  age,  and  all  of  the  terms  of  the  agreement  were  carried  out 
l)y  the  four  children  who  were  parties  to  it. 

The  will  of  Mary  E.  White,  which  it  is  stated  in  the  record 
was  left  in  the  custody  of  J.  B.  Brown,  was  dated  the  l^th 
day  of  June,  1882.  By  it,  after  making  certain  bequests  to 
Edward  C,  Anne  Amelia  and  James  C.  White,  she  left  all 
of  the  rest,  residue  and  remainder  of  her  estate,  real,  personal 
and  mixed,  in  equal  parts  to  her  four  children  who  joined  in 
the  agreement.  The  will  provided  that  if  any  of  the  four 
<5hildren  died  before  the  testatrix,  leaving  children,  the  par- 
ent's share  was  to  go  to  such  children  or  issue,  and  in  case 
any  died  during  her  lifetime,  leaving  no  child  or  children, 
such  share  or  shares  were  to  go  to  the  survivor  or  survivors, 
etc.  All  of  the  four  children  are  dead.  Thomas  W.  K. 
White  was  the  survivor  and  the  only  one  who  left  children — 
he  having  left  eight,  who  are  the  complainants. 

Mary  E.  White  died  April  2nd,  1913,  in  the  City  of  Bal- 
timore, where  she  had  made  her  home  with  Mrs.  Winchester 
for  the  past  ten  years,  more  or  less.  Notwithstanding  the 
agreement  quoted  above,  there  was  filed  in  the  Orphans' 
Court  of  Baltimore  City  a  paper  purporting  to  be  the  last 
will  and  testament  of  Mary  E.  White,  dated  October  21st, 
1912,  by  which  all  of  her  property,  real,  personal  and  mixed, 
was  devised  and  bequeathed  to  Mrs.  Winchester  and  after  her 
death  to  her  children.  The  defendants  named  in  the  bill  are 
Mrs.  Winchester  and  her  children,  together  with  Raymond 
Stewart,  the  husband  of  one  of  them.    The  only  property  of 
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value  of  which  Mrs.  White  died  seized  and  possessed  was  the 
"Home  Farm/^  and  that  was  the  only  real  estate  she  ever 
owned.  She  became  the  purchaser  of  that  prior  to  the  mak- 
ing of  her  first  will  and  prior  to  the  signing  of  the  agree- 
ment, although  it  is  said  by  the  appellees  that  the  deed  to  her 
by  the  trustees  was  not  executed  until  1886.  The  copy  of 
the  deed  is  not  in  the  record,  but  its  date  is  immaterial  as 
according  to  the  allegations  in  the  bill  she  purchased  the 
farm  in  1880  and  remained  in  possession  of  it  oontinuouslj 
until  her  death. 

The  bill  prays  that  the  agreement  'T)e  specifically  en- 
forced as  follows" ;  that  the  'TSome  Farm"  be  impressed  with 
a  trust  in  favor  of  the  complainants;  that  a  trustee  be  ap* 
pointed  to  convey  it  to  the  complainants  as  tenants  in  com- 
mon, subject  to  the  mortgage  mentioned,  and  that  he  be 
decreed  to  so  convey  it;  that  the  defendants  be  required  to 
account  to  complainants  through  said  trustee  for  all  moneya^ 
rents  and  profits  from  the  "Home  Farm"  that  have  come  into 
their  hands  since  the  death  of  Mary  E.  White,  or  which  may 
so  come ;  that  the  defendants  and  all  the  beneficiaries  tmder 
the  will  of  October  21st,  1912,  be  enjoined  from  questioning 
or  disputing  the  title  which  complainants  shall  so  receive, 
and  for  general  relief. 

A  motion  was  filed  asking  that  the  amended  bill  be  stricken 
and  removed  from  the  files,  but  that  was  overruled  and  hence 
the  appellants  have  nothing  to  complain  of  in  regard  to  that 
motion,  and  we  will  not  discuss  it,  but  will  confine  ourtelves 
to  the  questions  raised  by  the  demurrer. 

In  the  article  on  Specific  Perfomumce  in  Cyc.  by  John 
Norton  Pomeroy,  Jr.,  it  is  said,  "An  agreement  to  make  a 
certain  disposition  of  property  by  a  will  is  one  which  strictly 
speaking  is  not  capable  of  a  specific  execution,  yet  it  is  within 
the  jurisdiction  of  a  Court  of  Equity  to  do  what  is  equivalent 
to  a  specific  performance  of  such  an  agi'eement.  Such  a  con- 
tract is  enforced  after  the  death  of  the  promisor  by  fastening 
a  trust  on  the  property  in  the  hands  of  heirs,  devisees,  and 
personal  representatives  and  others  holding  the  property  with 
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notice  of  the  contract  or  as  volunteers."  36  Cyc,  735.  In 
26  Am.  &  Eng.  Ency.  of  Law,  91,  the  rule  is  thus  stated: 
'^Equity  will  take  cognizance  of  and  specifically  enforce  a 
valid  contract  for  the  testamentary  disposition  of  the  estate 
of  a  decedent.  Thus,  agreements  to  devise,  if  founded  upon 
a  sufficient  consideration,  are  enforceable  against  heirs^  de- 
visees, or  representatives  as  though  the  deceased  obligor  were 
a  party  fo  the  suit,  by  treating  the  heirs  as  trustees  and  com- 
pelling them  to  convey  the  property  in  accordance  with  the 
terms  of  the  contract."     See  also  9  Cyc.  55 ;  40  Cyc.  1063. 

But  it  is  unnecessary  to  rely  on  authorities  outside  of  this 
State,  as  we  have  a  number  of  decisions  on  the  subject.  In 
Mundorff  v.  Kilboum,  4  Md.  459,  it  was  said :  **There  are 
cases  to  show  that  agreements  to  devise  real  estate  may  be 
enforced  by  specific  performance  against  the  devisees,  if  the 
land  be  otherwise  disposed  of  by  the  party  maiing  the  agree- 
ment, but  these  we  think  are  to  be  dealt  with  no  less  strictly 
in  equity  than  other  contracts  within  the  statute  of  frauds." 
In  Wilks  V.  Bums,  60  Md.  64^  the  Court  said :  "There  can 
be  no  doubt  of  the  legal  right  of  one,  having  the  exclusive 
ovimership  of  property,  to  enter  into  a  contract  to  execute  a 
will  in  favor  of  the  other  contracting  party ;  but  such  trans- 
action cannot  be  properly  termed  a  testamentary  disposition 
of  property;  two  or  more  contracting  parties  having  con- 
curred and  boimd  themselves  by  reciprocal  obligations,  found- 
ed on  good  and  valuable  considerations.  The  testamentary 
document  is  nothing  more  than  a  part  of  the  contract,  which 
has  been  determined  by  mutual  stipulations,  controlling  the 
mind  of  the  testator." 

^^If  a  will  executed  under  these  circumstances  is  subse- 
quently cancelled,  the  aid  of  a  Court  of  Equity  can  be  in- 
voked. But  how  does  equity  intervene  ?  By  an  inquiry  into 
the  terms  of  the  contract,  which  imust  be  established  by  the 
adduction  of  proper  and  adequate  evidence.  If  the  proof 
fails,  there  can  be  no  application  of  the  remedy,  and  the  can- 
celled will  remains  without  vitality.  If  the  proof  is  sufficient, 
the  Cottrt  decrees  a  specific  performance  of  the  contract ;  the 
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will  being  examined  mainly  to  ascertain  the  terms  of  such 
contract,  of  which  it  has  become  a  part.  The  mode  of  en- 
forcing a  specific  performance  is  by  the  appointment  of  a 
trustee  to  execute  a  deed  of  conveyance  of  the  estate."  See 
also  Frisby  v.  Parkhurst,  29  Md.  58;  Semmes  v.  W  or  thing- 
ton,  38  Md.  298 ;  Hamilton  v.  Thirston,  93  Md.  213. 

Inasmuch  then  as  it  is  the  thoroughly  established  law  of 
this  State  that  a  contract  to  devise  real  estate  may  be  enforced 
by  specific  performance,  it  is  difiicult  to  understand  why  such 
an  agrement  as  the  one  above  set  out  cannot  be.  It  cannot 
be  doubted  that  Mrs.  White  could  have  destroyed  the  will 
already  made,  and  could  then  have  entered  into  an  agreement 
to  make  a  will,  containing  the  same  terms  which  are  in  the 
one  she  executed  on  the  14th  of  June,  1882,  and  there  can 
be  no  valid  reason  assigned  why  she  could  not  contract  as  she 
did  with  reference  to  the  one  already  made.  The  agreement 
of  an  owner  of  property,  that  his  will  already  made  in  favor 
of  the  other  parties  to  the  agreement  shall  remain  as  it  is, 
does  not  interfere  with  his  right  to  otherwise  dispose  of  his 
property  by  will,  more  than  an  agreement  to  make  a  will  in 
favor  of  those  parties  would,  for,  as  shown  above,  the  latter 
can  be  specifically  enforced,  and  he  would  not  be  permitted 
to  avoid  that  agreement  by  devising  his  property,  by  a  subse- 
quent will,  to  others  imless  of  course  there  were  circumstances 
which  would  make  it  inequitable  to  enforce  the  agreement 
In  Baltimore  v.  Williams,  6  Md.  235,  it  was  said  by  Judge 
Le  Grand  (quoting  from  syllabus) :  "Where  a  deed  conveys 
land  in  trust  for  such  uses  and  trusts  as  are  contained  in  * 
will  already  executed,  and  contains  no  power  of  revocation, 
the  property  passes  under  the  deed,  and  the  uses  and  trusts 
take  effect  by  virtue  of  the  deed.  Where  a  deed  conveys  land 
in  trust  for  such  uses  as  are  declared  or  set  out  in  a  will 
already  made,  neither  the  deed  nor  the  will  is  revocable  if  no 
power  of  revocation  is  reserved  in  the  deed."  As  we  have 
seen  above,  in  the  quotation  from  Wilks  v.  Bums,  in  speak- 
ing of  the  right  of  the  owner  of  property  to  enter  into  a  con- 
tract to  execute  a  will  in  favor  of  the  other  contracting  party, 
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"such  transaction  cannot  be  properly  termed  a  testamentary 
disposition  of  property ;  two  or  more  contracting  parties  hav- 
ing concurred  and  bound  themselves  by  reciprocal  obligations^ 
founded  on  good  and  valuable  considerations.  The  testa- 
mentary document  is  nothing  more  than  a  part  of  the  con- 
tract." In  Kine  v.  Farrell,  71  N.  Y.  App.  Div.  219,  s.  c 
75  N.  Y.  Sup.  542,  a  contract  not  to  change,  alter  or  revoke 
a  will,  was  enforced  against  the  devisees  under  a  later  will. 

There  can  be  no  doubt  about  the  consideration  in  this 
agreement  being  sufficient  to  support  it.  The  relief  asked 
in  the  bill  is  in  reference  to  the  very  property  in  which  the 
four  children  of  Mrs.  White  surrendered  their  interests  in 
her  favor,  in  consideration  of  her  permitting  the  will  to  re- 
main as  it  was,  and  in  addition  to  that  Mrs.  Winchester  re- 
ceived her  share  of  the  proceeds  of  the  sale  of  the  property, 
yet  by  the  will  of  1912,  it  is  left  to  her  for  life,  with  re- 
mainder to  her  children.  Nor  can  there  be  any  question 
about  the  terms  of  the  contract  being  sufficiently  definite* 
The  property  referred  to  in  the  agreement  as  having  been 
purchased  by  Mrs.  White  was  certainly  not  in  doubt.  The 
will  was  described  as  "her  will  as  now  made  and  in  the  pos- 
session of  John  B.  Brown,'^  and  the  copy  in  the  record  is  pre- 
ceded by  the  words,  "Copy  of  the  Last  Will  and  Testament 
of  Mary  E.  White,  left  in  the  custody  of  John  B.  Brown.'^ 
The  allegations  in  the  bill,  together  with  the  exhibits  filed, 
are  sufficiently  definite  and  certain  to  comply  with  the  re- 
quirements of  Courts  of  Equity  before  granting  such  relief. 
Of  course  we  are  only  speaking  of  what  appears  in  the  bill 
and  exhibits,  and  do  not  mean  by  anything  we  say  to  pre- 
clude the  defendants  from  denying  or  meeting  any  of  the 
material  facts  alleged,  if  they  can,  by  proper  evidence,  but 
the  case  as  presented  to  us  by  the  demurrer  is  one  that  in 
our  judgment  entitles  the  plaintiffs  to  have  the  agreement 
specifically  enforced. 

We  have  not  thought  it  necessary  to  discuss  the  codicils  to 
the  will  of  1882,  as  apparently  they  were  not  filed  with  the 
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amended  bill.  As  they  were  filed  with  the  original  bill  and 
are  in  the  record,  it  will  not  be  out  of  place  to  add  that  they 
tend  to  show  that  Mi3.  White  seemed  to  fully  understand  the 
effect  of  the  agreement.  By  the  last  one,  which  is  not  dated 
but  was  made  after  March,  1886,  when  the  first  one  was 
made,  she  not  only  confirmed  and  ratified  the  previsions  of 
her  will  and  codicil  thereto  in  the  custody  and  care  of  John 
B.  Brewn,  but  she  said  "whereby  my  son,  Thomas  W.  K 
White,  becomes  at  my  decease  the  owner  in  fee  of  my  real 
estate,  and  in  the  case  of  his  decease  during  my  life  his  issue 
or  descendants  become  the  owners  in  fee  thereof." 

As  that  question  was  not  argued  and  is  not  now  before  us, 
we  cannot  properly  determine  the  rights  of  Edmund  W.  Win- 
chester to  the  legacy  which  the  testatrix  says  she  charged 
upon  her  real  estate,  with  the  consent  of  Thomas  W.  K 
White,  but  must  leave  that  undetermined.  That  would  in- 
volve not  only  a  question  of  fact  as  to  the  consent  of  Thomas 
W.  K.  White  and,  if  shown,  to  have  been  given,  its  validity 
as  to  him,  but  a  construction  of  the  will,  in  so  far  as  neces- 
sary to  determine  whether  sudi  consent  could  bind  his  chil- 
dren, and  other  questions. 

The  authorities  cited  and  what  we  have  said  suflSciently 
answer  other  objections  to  the  amended  bill  urged  by  the 
appellees,  and  without  further  prolonging  this  opinion  we 
will  reverse  the  decree  and  remand  the  cause  for  further 
proceedings.  The  defendants  should  be  required  to  answer 
within  such  time  as  the  lower  Court  may  name. 

Decree  reversed,  <md  cause  remanded  for  fur- 
ther proceedings,  the  adult  appeUees  to 
pay  the  costs  in  this  Court,  and  the  costs 
below  to  abide  the  final  result  of  the  case. 
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THE  CHESAPEAKE  AND  POTOMAC  TELEPHONE 

COMPANY  AND  THE  PATAPSCO  ELECTRIC 

AND  MANUFACTURING  COMPANY 

vs. 

STATE  OF  MARYLAND,  Use  of  Elizabeth  J.  Carey, 

Widow,  and  Hei.en  M.  Cabey,  Infant  Child, 

OF  Thomas  J.  Cabby. 

Electric  light  companies :  negligence;  improper  construction;  in- 

jury  to  linemen.     Contributory  negligence:  question  for 

jury.    Appeals :  harmless  errors;  no  reversals. 

In  general,  questions  of  contributory  negligence  are  for  the 
jury,  to  be  determined  by  them  from  all  the  circumstances  of 
the  case,  unless  the  acts  relied  on  to  establish  such  negligence 
are  distinct,  prominent  and  decisive  and  of  a  kind  as  to  which 
ordinary  minds  would  not  differ  in  calling  them  negligent. 

p.  537 

The  rulings  of  the  trial  Court  upon  matters  of  evidence,  etc., 
even  though  erroneous,  are  not  grounds  for  reversal,  unless  it 
appears  that  the  appellant  was  iu  jured  thereby.  p.  638 

Decided  January  12th,  1915. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  following  are  the  granted  prayers  of  the  plaintiff  and 
of  the  defendants,  which  are  inserted  by  the  direction  of  the 
Court: 

Pltff/s  2d  Prayer — ^If  Thomas  J.  Carey  was  employed  by 
the  defendant,  the  Chesapeake  &  Potomac  Telephone  Com- 
pany to  work  on  its  pole  located  in  the  alley  in  the  rear  of 
130  Augusta  Avenue  in  the  City  of  Baltijnore,  and  if  said 
C.  &  P.  T.  Co.  granted  to  the  Patapsco  Electric  &  Manu- 
facturing Co.  the  use  of  its  said  pole,  or  permitted  said  use, 
then  it  was  the  duty  of  said  defendant  the  said  C.  &  P.  T. 
Co.  to  use  reasonable  care  that  the  wires  and  transformers  of 
said  Patapsco  &  Elec.  Mfg.  Co.  on  said  pole,  were  kept,  8o 
far  as  practicable,  in  a  safe  condition  at  such  places  as  said 
Carey  was  expressly  or  impliedly  licensed  to  be  or  go  in  per 
forming  his  duty  in  reference  to  the  wires  attached  to  the 
pole  of  said  C.  &  P.  Telephone  Company.    (Refused.) 

Pltjf/s  Sd  Prayer— That  if  the  jury  shall  find  from  the 
evidence  in  the  case  that  on  or  about  the  13th  of  May,  1912, 
Thomas  J.  Carey,  the  husband  of  the  equitable  plaintiff, 
Elizabeth  J.  Carey,  and  father  of  the  equitable  plaintiff, 
Helen  Marie  Carey,  was  injured,  burnt  and  killed  by  com- 
ing in  contact  with  an  iron  brace  in  electrical  contact  with 
a  transformer  situated  on  the  pole  as  testified  to,  and  while 
said  pole  was  being  occupied  and  used  by  said  defendants, 
and  that  the  said  injury  and  death  resulted  directly  from 
want  of  ordinary  care  and  prudence  on  the  part  of  the  de- 
fendants or  their  agents,  in  respect  to  said  construction,  and 
not  from  want  of  ordinary  care  and  prudence  on  the  part  of 
said  Thomas  J.  Carey  directly  contributing  to  the  injury, 
then  the  plaintiff  is  entitled  to  recover  and  the  verdict  must 
,  be  for  the  plaintiff.     (Granted.) 

Plijf.'s  6th  Prayei^-Theit  if  the  jury  should  find  a  verdict 
for  the  plaintiffs,  they  may,  in  estimating  the  damages  t» 
be  allowed,  consider  what  was  the  pecuniary  loss  which  the 
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said  Elizabeth  J.  Carey,  wife,  has  sustained  by  reason  of 
the  negligent  killing  of  her  husband,  and  may  consider  the 
reasonable  possibilities  of  the  continuance  of  the  joint  lives 
of  said  Thomas  J.  Carey  and  Elizabeth  J.  Carey  but  for 
the  n^ligent  killing  of  her  husband,  and  may  allow  her  such 
damages  as  in  their  judgment  will  compensate  her  for  such 
pecuniary  loss  she  has  sustained  by  reason  of  said  killing  of 
her  husband,  and  in  estimating  the  damages  which  the  said 
minor  child,  Helen  Marie  Carey,  has  sustained  and  will 
sustain,  they  may  consider  what  pecuniary  loss  she  has  sus- 
tained by  reason  of  the  n^ligent  killing  of  her  father, 
Thomas  J.  Carey,  the  prospective  damages  to  be  estimated 
up  to  the  majority  of  the  said  Helen  Marie  Carey,  and  that 
the  jury  shall  by  their  verdict  find  and  direct  what  shall  be 
the  share  of  the  said  wife  and  what  shall  be  the  share  of  the 
said  minor  child  of  the  amount  of  their  verdict.     (Granted.) 


The  defendants  offered  the  following  prayers : 

Defis/  Sd  Prayer — The  defendants  pray  the  Court  to  in- 
struct the  jury  that  as  it  appears  from  the  uncontradicted 
evidence  in  this  case  that  the  deceased,  Thomas  J.  Carey, 
came  to  his  death  by  the  failure  on  his  part  to  use  due  and 
ordinary  care  while  descending  the  pole  mentioned  in  the 
evidence,  the  verdict  of  the  jury  must  be  for  the  defendants. 
(Refused.) 

Lefts.'  8th  Prayer — The  defendants  pray  the  Court  to 
instruct  the  jury  that  if  they  find  from  the  evidence  that 
Thomas  J.  Carey,  deceased,  was  a  telephone  lineman  of 
thirty  (30)  years'  experience,  or  thereabouts,  in  such  a  line 
of  work,  and  had  been  working  upon  poles  carrying  high- 
tension  electric  light  wires,  and  that  he  was  familiar  with 
the  ordinary  dangers  attending  work  in  close  proximity  with 
suhc  high-tension  electric  light  wires,  and  if  they  further  find 
that  just  prior  to  the  accident  mentioned  in  the  evidence  that 
Thomas  J.  Carey  had  been  working  upon  the  pole  mentioned 
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in  the  evidence  in  the  line  of  his  duties  as  a  telephone  line- 
man, and  was  at  the  time  seated  upon  the  telephone  messen- 
ger attached  to  the  said  pole  and  that  the  said  messenger 
upon  which  he  was  so  seated  was  known  or  ought  to  have 
been  known  by  the  said  Thomas  J.  Carey  to  be  a  good  con- 
ductor of  electricity,  and  if  the  jury  further  finds  that  the 
telephone  brace  mentioned  in  the  evidence  was  in  contact 
with  the  transformer  upon  one  of  the  cross-arms  upon  said 
pole  and  that  the  contact  of  said  brace  with  said  transformer 
was  plainly  visible  to  said  Thomas  J.  Carey,  and  if  the  jury 
further  finds  that  the  said  transformer  was  liable,  from 
many  causes,  to  become  defective  and  to  charge  the  bars  of 
the  said  transformer  and  any  brace  in  contact  therewith,  and 
if  they  further  find  that  the  said  Thomas  J.  Carey  knew  or 
ought  to  have  known  that  the  said  brace  was  liable  to  be 
charged  by  electricity  in  case  the  said  transformer  should 
be  out  of  condition,  and  if  the  jury  further  finds  that  the 
said  Thomas  J.  Carey  in  taking  hold  of  or  grasping  the  said 
iron  brace,  as  mentioned  in  the  evidence,  failed  to  exercise 
such  due  and  ordinary  care  for  his  own  safety  as  any  reason- 
able, prudent  lineman  would  have  exercised  under  all  the 
circumstances,  then  the  said  Thomas  J.  Carey  was  guilty  of 
contributory  negligence,  barring  recovery  of  the  equitable 
plaintiffs  in  this  case,  and  the  verdict  of  the  jury  must  be 
for  the  defendants  even  though  the  jury  may  further  find 
that  the  defendants  were  guilty  of  negligence  in  placing  or 
permitting  to  be  placed  the  said  transformer  upon  the  said 
pole  mentioned  in  evidence,  and  in  attaching  the  said  iron 
brace  in  contact  therewith.     (Granted.) 

Defts/  9th  Prayer — The  defendants  pray  the  Court  to  in- 
struct the  jury  that  they  are  limited  in  their  recovery  of 
damages,  if  any,  in  this  case  to  the  pecimiary  loss  sustained 
by  the  equitable  plaintiffs  by  reason  of  the  death  of  Thomas 
J.  Carey,  for  which  this  suit  is  brought,  and  that  the  jury 
cannot  allow  anything  for  any  pain  or  suffering  which  the 
deceased,  Thomas  J.  Carey,  may  have  endured  at  the  time 
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and  after  the  accident,  nor  for  the  grief  and  mental  anguish 
of  his  wife  and  infant  child  occasioned  thereby. 

And  the  jury  are  further  instructed  that  in  calculating  any 
damages  to  the  infant  equitable  plaintiff  in  this  case,  they 
can  not  consider  the  possibility  of  the  said  infant  plaintiff 
receiving  any  contributions  towards  her  support  after  arriv- 
ing at  the  age  of  twenty-one  years.     (Granted.) 

Defts/  10th  Prayer — The  defendants  pray  the  Court  to 
instruct  the  jury  that  in  estimating  the  damages  in  this 
case^  they  can  not  allow  anything  for  the  pain  and  suffering, 
if  any,  which  the  deceased,  Thomas  J.  Carey,  may  have 
endured  at  the  time  or  after  the  accident,  nor  from  the  grief 
and  mental  anguish  that  his  wife  and  infant  child,  the  equi- 
table plaintiffs  in  this  case,  occasioned  by  his  death. 
(Granted.) 

Defts/  11th  Prayer — ^If  the  jury  find  from  the  evidence 
that  the  deceased,  Thomas  J.  Carey,  by  any  failure  to  use 
due  and  ordinary  care  on  his  part  directly  contributed  to  the 
happening  of  the  accident  which  caused  his  death,  then  their 
verdict  must  be  for  the  defendants,  notwithstanding  that  they 
may  find  that  the  defendants  were  equally  or  even  to  a 
greater  extent  guilty  of  a  failure  to  use  due  and  ordinary 
care,  and  no  matter  how  gross  or  culpable  such  failure  on 
the  part  of  the  defendants  may  have  been.     (Granted.) 

Defts/  18th  Prayer — The  jury  are  instructed  that  if  they 
find  from  the  evidence  that  a  lineman  exercising  due  and 
ordinary  care  for  his  own  safety  would  not  have  touched 
the  iron  brace  in  contact  with  the  transformer  upon  the  pole 
mentioned  in  the  evidence  while  sitting  upon  the  telephone 
messenger  supporting  the  cable  described  in  the  testimony 
in  this  case,  then  the  verdict  of  the  jury  must  be  for  the 
defendants,  notwithstanding  the  fact  that  they  may  further 
find  that  the  defendants  were  equally  or  even  to  a  greater 
extent  guilty  of  a  failure  to  use  due  and  ordinary  care,  and 
no  matter  how  gross  or  culpable  such  failure  on  the  part  of 
the  defendants  may  have  been.     (Granted.) 
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Defts/  nth  Prayer — The  jury  are  instructed  that  if  they 
find  from  the  evidence  that  a  lineman  exercising  due  and 
ordinary  care  under  all  the  circumstances  of  the  case  would 
have  used  rubber  gloves  while  doing  such  work  as  the  de- 
ceased, Thomas  J.  Carey,  was  engaged  in  at  the  time  of 
the  accident  from  which  he  met  his  death,  and  would  not 
have  taken  hold  of  the  iron  brace  mentioned  in  the  evidence 
with  a  bare  hand,  then  the  said  Thomas  J.  Carey  was  guilty 
of  contributory  negligence  barring  recovery  by  the  equitable 
plaintiffs  in  this  case;  and  the  jury  are  further  instructed 
that  testimony  of  witnesses  in  this  case,  to  the  effect  that 
linemen  working  upon  telephone  wires  would  not  ordinarily 
use  rubber  gloves  while  working  upon  telephone  wires,  does 
not  in  itself  establish  a  standard  of  due  and  ordinary  care 
upon  the  part  of  Thomas  J.  Carey,  deceased,  but  if  the  jury 
find  from  the  evidence  that  under  all  the  circumstances  of 
the  case  a  man  exercising  due  and  ordinary  care  would,  be- 
fore touching  the  iron  brace  mentioned  in  the  evidence,  and 
from  which  the  said  Thomas  J.  Carey  received  an  electric 
shock,  had  put  on  a  rubber  glove  or  gloves,  then  such  failure 
on  the  part  of  the  said  Thomas  J.  Carey  to  use  his  rubber 
glove  or  gloves  was  contributory  n^ligence  barring  recovery 
by  the  equitable  plaintiffs  in  this  case,  no  matter  how  unive^ 
sally  other  linemen  may  have  failed  to  use  such  a  precaution. 
(Granted.) 

Defts/  16th  Prayer — The  jury  are  instructed  that  in  de- 
termining the  question  as  to  whether  or  not  the  deceased, 
Thomas  J.  Carey,  met  his  death  by  any  contribuory  negli- 
gence on  his  part,  they  are  not  bound  to  accept  the  conduct 
of  other  men  under  similar  circumstances  as  establishing 
what  is  due  and  ordinary  care  under  such  circumstances,  for 
if  the  jury  find  from  the  evidence  that  the  danger  attending 
work  such  as  that  being  done  by  Thomas  J.  Carey  at  4© 
place  upon  the  pole  mentioned  in  the  evidence  would  have 
led  a  reasonably  prudent  man  to  have  used  rubber  gloves  at 
that  time,  then  their  verdict  must  be  for  the  defendants,  ^^^ 
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willistandiiig  iiie  fact  that  all  other  linemen  had  theretofore 
failed  to  use  rubber  gloves  under  such  circumstances. 
(Granted.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattison,  Urner  and  Constable,  JJ. 

Wm.  L.  Marbury  and  George  Winship  Taylor  (with  whom 
was  William  L.  Rawls,  on  the  brief),  for  the  appellants. 

Alfred  Jenkins  Shriver,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  Superior  Court  of  Baltimore 
City  by  the  plaintiff,  for  the  use  of  the  widow  and  the  infant 
child  of  Thomas  J.  Carey  against  the  defendants,  bodies  cor- 
porate, to  recover  damages  for  his  death  caused  by  the  alleged 
negligence  of  the  defendants,  while  he  was  in  their  employ- 
ment, as  a  telephone  lineman.  The  plaintiff  recovered  a 
judgment  of  ten  thousand  dollars  against  both  companies 
and  the  defendants  have  appealed. 

The  principal  questions  arising  on  the  appeal  are,  whether 
the  accident  was  caused  by  such  negligence  of  the  defendant 
corporations,  as  entitles  the  plaintiff  to  recover  or  whether 
there  was  such  contributory  n^ligence  on  the  part  of  the 
deceased  as  to  preclude  a  recovery. 

These  questions  are  directly  presented  for  our  considera- 
tion by  the  rulings  of  the  Court,  on  the  granted  and  rejected 
prayers  set  out  in  the  record  and  in  overruling  the  defendants 
special  exception  to  the  plaintiff's  third  prayer,  which  special 
exception  was  as  follows:  that  there  is  no  legally  sufficient 
evidence  to  show  that  the  death  of  Thomas  J.  Carey  was  due 
to  any  n^ligence  on  the  part  of  these  defendants. 

There  were  three  exceptions  reserved  in  the  course  of  the 
trial  upon  the  admissibility  of  testimony  and  are  presented 
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by  three  bills  of  exception  taken  by  the  defendants.  The 
fourth  exception  presents  the  rulings  of  the  Court  upon  the 
prayers.  The  plaintiff's  third  and  fifth  prayers  were  granted 
and  the  first,  second,  fourth  and  sixth  were  rejected.  The 
defendants'  eight,  ninth,  tenth,  eleventh,  thirteenth,  foul^ 
teenth  and  fifteenth  prayers  were  granted  and  the  others  were 
refused. 

The  declaration  in  substance  avers,  that  at  the  time  of  the 
accident  on  the  13th  of  May,  1912,  the  defendants  jointly 
maintained,  used  and  occupied  for  the  purpose  of  the  support 
of  their  wires  and  cables  and  a  converter  box  and  necessary 
mechanisms  belonging  thereto,  a  certain  pole  located  in  an 
alley  in  the  rear  at  No.  130  Augusta  avenue,  in  the  City  of 
Baltimore.    That  it  was  the  duty  of  the  defendants  so  to  at- 
tach, insulate  and  maintain  the  wires  and  converter  box  so 
that  the  same  should  not  be  dangerous  to  life,  but  that  they, 
in  violation  of  their  duty  to  the  equitable  plaintiffs'  decedent, 
attached  and  maintained  on  the  pole  a  defectively  insulated 
converter  box  in  so  negligent  and  careless  a  manner  that  the 
defectively  insulated  converter  box  was  in  contact  with  an 
iron  brace,  which  said  brace  supported  a  cross-arm  of  the 
pole,  thereby  causing  the  iron  brace  to  be  charged  with  an 
electric  current  dangerous  to  life.     That  while  in  the  em- 
ploy of  the  Telephone  Company  as  a  lineman,  under  the  di- 
rection of  the  foreman  of  the  company  he  ascended  the  pole 
for  the  purpose  of  changing  wires  belonging  to  that  company, 
and  while  rightfully  in  position  to  do  thfe  work,  and  while 
using  due  care  and  caution,  he  came  into  contact  with  the 
iron  brace,  which,  by  the  negligence  and  want  of  care  of  the 
defendants  had  become  charged  with  an  electric  current  dan- 
gerous to  life,   and  received  a  charge  of  electricity  from 
which  he  instantly  or  shortly  thereafter  died.     That  his  j 

death  was  occasioned  by  the  negligence  and  default  of  the  i 

defendants  in  permitting  the  converter  box  to  become  and  j 

remain  dangerous  to  the  lives  of  workman  lawfully  using 
the  pole,  by  reason  of  which  default,  wrongful  act  and  n^li* 
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gence  upon  the  part  of  the  defendants  these  equitable  plain- 
tiffs, Elizabeth  J.  Carey  and  Helen  Marie  Carey,  infant, 
have  lost  the  services,  society  and  companionship  of  their  hus- 
band and  father  and  sustained  great  injury  and  damages. 

The  pole  upon  which  the  wires  were  attached  was  owned 
and  maintained  by  the  telephone  company,  but  was  also  oc- 
cupied and  used  by  the  defendant,  the  Electric  Light  Com- 
pany, for  the  purpose  of  its  electric  light  wii^s. 

At  the  time  of  the  accident  the  deceased  was  employed  by 
the  Telephone  Company  as  a  lineman  and  was  directed  to  go 
with  the  Loop  foreman,  to  work  on  the  pole,  and  to  make 
certain  changes  on  a  subscriber's  line.  He  ascended  the  pole, 
to  trace  out  what  is  called  a  bridle  wire,  as  far  as  the  kneo- 
bracket  between  the  two  cross-arms  on  the  east  side  of  the 
cable  pole,  that  carried  the  service  wires  to  supply  the  sub- 
scriber's telephone.  While  engaged  in  this  work  at  this 
point,  he  was  seated  on  the  iron  messenger  on  the  south  side 
of  the  pole  near  the  brace  connected  with  the  transformer. 
After  completing  this  work,  he  was  told  by  the  foreman 
Boylan  to  "Take  a  peep  and  go  down.'^  Oarey  reached  up 
his  hand  to  get  hold  of  the  brace  to  lift  himself  off  the  cable 
where  he  was  sitting  to  help  himself  up,  and  as  he  did,  as 
he  touched  this,  he  made  a  sound.  Boylan  seeing  him  in 
trouble,  reached  to  grab  him  and  in  doing  so,  his  shoulder 
went  against  the  cable,  and  they  were  both  knocked  to  the 
ground.    Carey  was  killed,  and  Boylan  broke  his  leg. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  prove 
that  there  was  negligence  in  both  the  construction  and  main- 
tenance of  the  pole. 

The  witness  Russell,  superintendent  of  inspectors  for  the 
Public  Service  Commission  of  the  State,  who  visited  the 
place  of  the  accident  shortly  after  its  occurrence,  testified : 
The  construction  on  that  pole,  in  the  first  place,  the  pole 
was  too  low  for  the  amount  of  work  that  was  on  it.  There 
was  not  room  enough  on  the  pole  to  carry  the  wires  and  trans- 
former owing  to  its  shortness,  which  was  about  a  25-foot 
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pole,  and  two  electric  light  cross-anns  on  it,  besides  the  tele- 
phone wires  running  underneath,  and  to  have  given  them 
proper  clearance  the  pole  ought  to  have  been  at  least  five  feet 
higher;  the  construction  on  that  pole  was  not  of  the  standard 
character,  for  what  reason  I  do  not  know;  whoever  did  the 
construction  work  were  dilatory  or  careless  in  doing  it. 

He  further  testified,  that  the  defective  construction  was 
the  direct  cause  of  the  iron  brace  being  charged. 

The  witness  Kingsbury,  the  Chief  Electric  Inspector  of 
the  City  of  Baltimore,  testified  that  the  electrical  constnio- 
tion  on  the  pole  owned  by  the  Telephone  Company  which  was 
used  as  to  the  upper  part  of  it  by  the  Electric  Company,  was 
not  a  proper  or  safe  one,  and  if  it  had  been  called  to  his 
attention,  he  would  have  taken  some  action  as  to  the  matter. 
He  further  stated,  the  transformer  is  dangerous;  there  is 
possibility  of  the  case  being  charged  or  the  transformer  coils 
being  punctured,  or  there  are  many  ways  by  which  the  iron 
box  that  surroimds  the  coils  can  become  chai^d  from  the 
coils;  a  transformer,  if  put  on  a  pole  should  be  placed  as  far 
from  the  pole  as  is  possible  to  put  it,  and  the  iron  braces 
should  by  all  means  be  kept  away  from  any  of  the  metal 
parts  of  the  transformer. 

The  grounds  of  defense  in  the  case  are,  that  the  deceased 
was  guilty  of  contributory  negligence,  precluding  a  recovery 
because,  first,  he  grasped  the  iron  brace  from  which  he  re- 
ceived the  shock  which  caused  his  death,  with  his  naked  hand, 
while  the  contact  of  the  iron  brace  with  the  transformer  was 
plainly,  obviously  and  palpably  visible  to  him  at  the  point 
where  he  was  then  sitting,  knowledge  of  the  danger  of  such 
contact  being  clearly  chargeable  to  him  under  the  evidence 
in  this  case ;  and  second,  he  grasped  the  brace  with  his  naked 
hand  when,  under  the  evidence,  he  should  at  the  time  have 
been  using  rubber  gloves  which  his  employer,  the  Chesapeake 
&  Potomac  Telephone  Company,  had  provided  him  with. 

The  questions  of  contributory  negligence,  under  the  facts 
of  the  case,  we  think,  were  left  to  the  jury,  by  the  instruo- 
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tions  of  the  Court  in  as  favorable  a  light,  as  could  have  been 
asked  by  the  defendants. 

In  Both  V.  Highways  Commission,  115  Md.  469,  it  is  said : 
''It  is  well  settled  that  it  is  generally  for  the  jury  to  deter- 
mine from  all  the  circumstances  of  the  particular  case,  unless 
the  act  relied  on  to  establirfi  it  is  distinct,  prominent  and 
decisive,  and  one  about  which  ordinary  minds  would  not 
differ  in  declaring  it  to  be  n^ligent,  and  when  the  nature  of 
the  act  relied  on  to  show  contributory  n^ligence  can  only  be 
determined  by  considering  all  the  circumstances  attending 
the  transaction,  it  is  within  the  province  of  the  jury  to  char- 
acterize it."  Ileinz  v.  B.  &  0.  B.  B.  Co,,  113  Md.  582; 
Cooke  V.  Balto.  Traction  Co.,  80  Md.  551 ;  Strauss  v.  U.  Bwy. 
Co.,  101  Md.  499;  New  Theatre  Co.  v.  HaHlove,  123  Md. 
86. 

In  our  opinion,  this  case  was  properly  submitted  to  the 
jury  and  falls  within  the  rules  established  by  a  long  line  of 
decisions  of  this  and  other  Courts  cited  herein.  U.  Bwy.  v.  • 
Dean,  117  Md.  686;  Baker  v.  Md.  Coal  Co.,  84  Md.  19; 
Pikesville  B.  B.  Co.  v.  Bussell,  88  Md.  563;  Barto  v.  Iowa 
Tel.  Co.,  126  Iowa,  241 ;  Electric  Co.  v.  Bose,  214  111.  545 ; 
Brown  v.  Edison  Co.,  90  Md.  406;  Ziehm  v.  Electric  Co., 
104  Md.  60;  Con.  Gas  Co.  v.  Smith,  109  Md.  194;  Better- 
ing V.  Levy,  114  Md.  275;  BaHlett  Co.  v.  State,  120  Md.  6; 
B.  &  0.  B.  B.  V.  Baugh,  149  F.  S.  368. 

The  plaintiffs'  fourth  and  fifth  granted  prayers  were  in 
proper  form,  and  have  frequently  been  approved  in  this  class 
of  cases. 

The  defendants'  rejected  prayers  and  the  special  exception 
to  the  plaintiffs'  third  prayer  were  practically  demurrers  to 
the  evidence  and  from  what  we  have  said,  were  properly  re- 
fused. The  law  of  the  case,  on  the  questions  of  negligence 
and  contributory  n^ligence,  was  fully  submitted  to  the  jury 
by  the  appellants'  seven  granted  prayers,  and  the  appellees' 
third  prayer.  The  Court  reporter  will  set  out  the  plaintiffs' 
and  defendants'  granted  prayers,  in  the  report  of  the  case. 
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The  three  exceptions  to  the  rulings  on  the  evidence  present 
the  identical  question  and  can  be  considered  as  one.  The 
same  question  was  asked  different  witnesses  and  was  allowed, 
over  the  objection  of  the  defendants.  The  question  was  this: 
Q.  "In  ascending  a  pole  is  it  customary  and  usual,  unless 
some  particular  danger  has  been  previously  pointed  out,  to 
wear  rubber  gloves  ?" 

The  same  question,  it  will  be  seen  had  previously  been 
asked  and  answered  by  the  witness  Boylan,  the  Loop  fore- 
man, employed  by  the  Telephone  Company,  without  objec- 
tion. 

In  Con.  Oas  Co.  v.  Smith,  109  Md.  202,  a  somewhat 
similar  question  was  asked,  and  it  was  held  not  to  be  error. 
We  there  said,  it  can  scarcely  be  doubted  that  if  it  had  been 
asked  whether  it  was  customary  or  general  with  ordinarily 
careful  and  prudent  linemen  to  use  rubber  gloves  in  doing 
such  work,  that  the  question  would  have  been  a  proper  one. 
As  framed  however,  the  question  had  in  fact  a  wider  scope, 
and  afforded  a  better  test  of  due  care  to  the  jury,  referring 
as  it  did  to  the  general  custom  of  all  men  engaged  in  that 
character  of  work. 

But  assuming  there  was  error,  in  the  rulings  on  these  ques- 
tions, it  does  not  appear  that  the  defendants  were  injured 
thereby  and  therefore,  we  would  not  reverse  for  its  admis- 
sion, on  these  objections.  There  must  be  injury  as  well  as 
error  to  authorize  a  reversal.  Pratt  v.  Johnson,  6  Md.  397 ; 
United  Rwy.  v.  Dean,  117  Md.  702;  Bettering  v.  Levy,  IH 
Md.  279;  Doggett  v.  Tatham,  116  Md.  152;  Swindell  y. 
Gilbert,  100  Md,  399. 

Finding  no  reversible  error  in  the  rulings  of  the  Ooui% 
presented  by  the  record,  the  judgment  will  be  affirmed. 

Jvdgment  affirmed,  with  costs. 
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JOHN  E.  HOLLOWAY 


vs. 


THE  SAFE  DEPOSIT  AND  TRUST  COMPANY,  Trus- 
tee AND  ANNE  M.  HOLLOWAY. 

Decrees:  setting  aside;  mistake  and  surprise;  statement  of 
judge  that  he  had  not  read  pleadings. 

Ordinarily  a  decree  once  enrolled  cannot  be  opened,  except 
by  bill  of  review,  or  by  an  original  bill  for  fraud.  p.  542 

The  exceptions  are  where  cases  were  not  heard  upon  their 
merits,  or  where  it  is  alleged  that  the  decree  was  entered  by 
mistake  or  surprise,  or  where  the  decree  was  entered  under  such 
circumstances  as  to  satisfy  the  court  that,  in  the  exercise  of 
sound  discretion,  the  enrollment  ought  to  be  discharged  and  the 
decree  set  aside.  p.  642 

A  decree  of  a  court  of  equity  ought  not  to  be  set  aside  years 
after  it  was  passed,  merely  because  long  afterwards  the  judge 
stated  that  it  had  been  entered  by  mistake  or  surprise,  and  that 
he  wotdd  not  have  passed  the  decree  had  he  known  of  the  ques- 
tions presented  by  the  pleadings,  which,  in  spite  of  the  allega- 
tions in  the  decree  that  all  the  pleadings  and  proceedings  in  the 
case  were  read  and  considered,  as  a  matter  of  fact  he  had  not 
read,  owing  to  certain  representations  made  to  him  by  counsel. 

p.  647 

Decided  January  13th,  1915. 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambleb,  J.) 

.  The  facts  are  stated  in  the  opinion  of  the  Court. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
EuBKE,  Thomas,  Pattison,  Urneb  and  Stockbbidge,  JJ. 

Isaac  Lobe  Straus  and  E.  Allan  Sauerwein,  Jr.,  for  tie 
appellant 

John  B.  Deming,  for  Anne  M.  HoUoway,  appellee,  and 
George  Whiteloch,  for  The  Safe  Deposit  and  Trust  Com- 
pany, Trustee,  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  an  order  of  the  Circuit 
Court  No.  2  of  Baltimore  City  sustaining  a  demurrer  to,  and 
dismissing  the  petition. 

It  is  allied,  in  the  aforegoing  petition,  that  an  order  of 
May  29th,  1911,  passed  upon  the  petition  of  Anne  M.  Hollo- 
way,  ratifying  an  agreement  entered  into  between  her  and 
the  petitioner,  John  E.  Holloway,  her  husband,  bearing  date 
the  5th  day  of  May,  1911,  and  ordering  and  directing  the 
Safe  Deposit  and  Trust  Company  of  Baltimore,  trustee  for 
the  petitioner  under  the  will  of  his  father,  John  Q.  A.  HoIIo- 
way,  deceased,  to  pay  unto  her  certain  moneys  from  time  to 
time  out  of  the  trust  income  to  accrue  to  the  petitii»ner  under 
said  will — ^was  in  contravention  of  its  express  terms  and  pro- 
visions, and  that  the  petitioner  had  no  right  or  power  to 
make  said  agreement,  and  that  the  Court  was  not  informed 
of  the  terms  and  provisions  of  said  will,  nor  was  it  asked 
to  consider  and  construe  them  and  determine  the  validity  of 
the  aforesaid  agreement,  and  if,  in  his  opinion,  valid,  to  con- 
firm it. 

It  is,  however,  disclosed  by  the  petition  that  in  the  answer 
filed  thereto  by  the  Safe  Deposit  and  Trust  Company,  the 
provision  of  said  trust  involving  the  validity  of  said  agree- 
ment was  fully  set  forth,  and  the  Court  was  asked  to  con- 
strue it  in  determining  the  validity  vel  non  of  the  agree- 
ment.    In  addition  to  this  the  petition  discloses  that  the 
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petition  of  Anne  M.  Holloway  asking  for  the  confirmation 
of  the  aforesaid  agreement,  was  signed  by  Joseph  C.  France. 
Esq.,  as  her  solicitor,  and  the  answer  of  the  petitioner  in 
this  case,  filed  thereto,  was  signed  by  Oscar  Wolff,  Esq..  as 
his  solicitor.  But  the  petition  charges  that  the  aforesaid 
agreement,  as  well  as  the  said  petition  and  answer  thereto 
was  prepared  by  George  Whitelock,  Esq.,  who  answered  for 
the  trustee,  and  that  Mr.  France  and  Mr.  Wolff,  who  were 
not  present  when  the  papers  were  presented  to  the  Court, 
had  no  part  in  the  said  proceedings,  other  than  the  formal 
signing  of  their  names  to  the  said  petition  and  answer. 

The  petition  further  alleges  that  he  has  been  informed  by 
the  judge  who  signed  the  order  of  May  29th,  1911,  that  Mr. 
Whitelock  told  him  that  the  proceedings  were  for  the  purpose 
of  ratifying  tlie  aforementioned  agreement,  and  that  the 
decree  that  he  was  asked  to  pass  was  a  decree  by  consent, 
and  that  he,  the  judge,  was  not  informed  by  Mr.  Whitelock 
that  the  trustee  had  refused  to  recognize  the  right  of  the 
petitioner  to  assign  a  part  of  his  income  to  his  wife,  or  that 
there  was  any  question  concerning  the  construction  of  the 
will  or  of  any  trust  provision  therein  presented  for  his  con- 
sideration; that  Mr.  Whitelock  said  it  was  a  consent  decree; 
and  that  it  was  signed  by  the  judge  in  ignorance  of  the  said 
provision  of  the  will. 

It  was  also  alleged  that  although  formally  represented  by 
Mr.  Wolff,  the  petitioner  was,  in  fact,  without  representa- 
tion, and  that  the  proceedings  were  not  heard  upon  their 
merits,  and  that  the  above  facts  as  stated  constitute  a  mistake 
and  surprise,  the  effect  of  which  was  to  work  and  perpetuate 
a  fraud  upon  the  trust  estate  of  John  Q.  A.  Holloway, 
deceased,  and  to  pervert  the  express  provisions  of  his  said 
will. 

In  conclusion,  the  petition  asks  for  the  rescission  and  an- 
nuUment  of  the  order  so  passed  on  the  29th  day  of  May,  1911. 

This  is  the  second  attempt  to  have  the  said  order  of  May 
29th,  1911,  annulled  and  set  aside. 
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The  petitioner  in  this  case  on  the  2l8t  day  of  July,  1913, 
filed  his  amended  bill  of  complaint  in  the  Circuit  Court  No. 
2  of  Baltimore  City,  asking  that  the  proceedings  upon  which 
the  aforesaid  order  was  passed  be  reviewed  and  the  order 
annulled  and  set  aside. 

The  Court,  upon  the  bill  and  answer  thereto  filed,  by  its 
order  of  September  9th,  1913,  annulled  and  set  aside  its 
former  order  of  May  29th,  1911,  and  on  appeal  to  this  Court 
{Holloway  v.  Safe  Deposit  and  Trust  Co.,  122  Mi  620)  the 
decree  annulling  and  setting  aside  the  former  decree  was 
reversed  and  the  bill  dismissed,  for  the  reason  that  the  bill 
of  review  was  not  filed  in  time. 

This  Court  has  frequently  said  "that  as  a  general  rule  it  is 
true  that  a  decree  once  enrolled  cannot  be  opened,  except  by 
bill  of  review,  or  by  ah  original  bill  for  fraud.  To  this 
rule,  however,  there  are  well  founded  exceptions  in  cases  not 
heard  upon  their  merits,  or  in  which  it  is  alleged  that  the 
decree  was  entered  by  mistake  or  surprise,  or  under  such 
circumstances  as  will  satisfy  the  Court,  in  the  exercise  of  a 
sound  discretion,  that  the  enrollment  ought  to  be  discharged 
and  the  decree  set  aside.  Herbert  v.  Bowles,  30  Md.  271; 
Bank  v.  Ecdeston,  48  Md.  155 ;  Pfeaf  v.  Jones,  50  Md.  269; 
Gechter  v.  Oechter,  51  Md.  187;  Patterson  v.  Preston,  51 
Md.  190;  Dovmes  v.  Friel,  67  Md.  531;  United  Lines  Tele- 
graph Co,  V.  Stevens,  67  Md.  156 ;  Mattery  v.  Quinn,  88  Md. 
38 ;  FoxweU  v.  FoxweU,  122  Md.  263. 

We  must,  therefore,  determine,  upon  the  allegations  of 
the  petition,  whether  this  case  falls  within  the  exceptions  to 
the  rule,  as  contended  for  by  the  appellant.  In  doing  so,  we 
need  consider  only  those  allegations  of  the  petition  that  are 
not  contained  in  the  bill  of  review,  for  in  the  former  case 
this  Court,  speaking  through  Judge  Constable,  said:  "The 
theory  upon  which  the  complainant  asks  to  have  the  proceed- 
ings reviewed  and  the  decree  set  aside  is,  that  there  are  errors 
of  law  apparent  upon  their  face,  in  that  the  Court  was  with- 
out power  to  pass  such  decree  in  dealing  with  the  spendthrift 
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trust.  That  a  bill  of  review  will  lie  for  such  purpose  is  not 
open  to  question.    Miller's  Eq.  sec  293." 

The  allegations  in  the  petition  here  filed,  that  are  not  found 
in  the  aforesaid  bill  of  complaint,  are  those  charging  George 
Whitelock,  Esq.,  with  having  prepared  not  only  the  answer 
of  the  Safe  Deposit  and  Trust  Company  to  the  petition  of 
Anne  M.  Holloway  asking  for  the  confirmation  of  said  agree- 
ment, which  is  mentioned  in  said  bill,  but  also  her  said 
petition,  signed  by  Joseph  C.  France,  and  the  answer  to  the 
petition  filed  by  the  petitioner,  John  E.  Holloway,  and  signed 
by  Oscar  Wolff,  and  ailing  that  Messrs.  France  and  Wolff 
did  not  participate  in  the  proceedings  beyond  signing  their 
respective  names  to  the  petition  and  answer;  and  that  the 
said  papers  were  presented  by  Mr.  Whitelock  alone  to  the 
Court,  with  the  representations  made  by  him  as  above  stated ; 
and  the  allegation  that  the  Court  had  since  declared  that  he 
was  not  informed  as  to  the  questions  presented  by  the  plead- 
ings, as  they  had  neither  been  read  to  him  nor  had  he  read 
them,  and  that  the  decree  was  signed  upon  the  representations 
of  Mr.  Whitelock  that  it  was  a  consent  decree,  and  that  had 
he  been  told  of  the  spendthrift  provision  of  the  will  and 
that  he  was  construing  the  same  in  determining  the  validity 
of  the  agreement,  he  would  not  have  signed  the  order  of 
May  29th,  1911. 

Unless  we  can  find,  upon  the  aforesaid  all^ations  of  the 
petition,  that  the  questions  presented  by  the  petition  of  Anne 
M.  Holloway  and  the  answers  thereto,  were  not  heard  and 
determined  upon  their  merits,  or  that  the  decree  thereon 
was  entered  by  mistake  or  surprise,  or  under  such  circum- 
stances as  will  satisfy  the  Court,  in  the  exercise  of  a  sound 
discretion,  that  the  enrollment  ought  to  be  discharged  and  the 
decree  set  aside,  the  order  of  the  Court  below  in  sustaining 
the  demurrer  and  dismissing  the  petition  should  be  affirmed. 

The  petition  of  Anne  M.  Holloway  prayed  for  the  con- 
firmation of  the  agreement  entered  into  by  her  and  her  hus- 
band, and  the  defendant  united  with  her  in  the  prayer  of  the 
bilL    The  petitioner  was  informed  by  the  trustee  of  the  appre- 
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hended  diflSculties  in  carrying  out  the  aforesaid  agreement 
because  of  the  spendthrift  clause  of  his  father's  will,  which, 
as  was  thought  by  the  trustee,  stood  in  the  way  of  such  an 
agreement,  and  it  was  because  of  these  difficulties  that  it  was 
determined  to  submit  the  validity  vel  non  of  the  agreement 
to  the  Court  for  its  decision.  To  this  end  the  petitioner  ad- 
dressed a  letter  to  Mr.  Wolff,  which  appears  in  the  opinion 
in  the  former  case,  and  requested  him  to  appear  as  his  solici- 
tor in  the  proceedings  to  be  instituted  for  the  confirmation 
of  the  agreement,  and  pursuant  to  such  request  Mr.  Wolff 
filed  for  him  the  answer  above  referred  to.  The  aforesaid 
letter  clearly  disdoses  that  the  petitioner  was  fully  aware  of 
the  supposed  necessity  for  the  confirmation  of  the  agreement 
by  the  Court,  and  the  trustee  filed  its  answer,  through  Mr. 
Whitelock,  in  which  this  provision  or  clause  of  the  will  is 
fully  set  out,  and  the  Court  is  directly  asked  to  construe  it  in 
determining  whether  the  agreement  was  a  valid  one  under 
such  provisions. 

Each  of  the  parties  was  represented  by  reputable  counsel, 
and  the  fact  that  Mr.  Wolff  did  not  accompany  Mr.  White- 
lock  when  the  pleadings  were  presented  to  the  Court,  that  he 
might  act  upon  the  same,  does  not,  in  our  opinion,  in  any 
way  reflect  upon  the  conduct  of  Mr.  Wolff  as  counsel  for  the 
petitioner.  The  questions  to  be  determined  upon  the  peti- 
tion and  answers  thereto  were  thereby  fully  presented  to  the 
Court  for  its  decision,  and  Mr.  Wolff  had  the  right  to  assume 
that  the  Court,  in  determining  the  questions  there  presented, 
would  read  and  consider  the  pleadings  in  that  case  before 
passing  its  decree,  and  there  was  no  necessity,  as  we  see  it,  of 
Mr.  Wolff  accompanying  Mr.  Whitelock  in  the  presentation 
of  these  papers  to  the  Court.  It  was  the  wish  of  the  peti- 
tioner that  the  agreement  should  be  carried  out,  if  consistent 
with  the  provisions  of  the  will,  and  this  question  was  pre- 
sented under  the  pleadings  without  the  necessity  for  proof, 
and  it  was  adjudicated  under  the  order  of  ^the  Court  passed 
the  29th  day  of  May,  1911. 
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It  is,  however,  contended  by  the  petitioner  that  although 
the  questions  to  be  decided  by  the  Court  were  fully  presented 
by  the  pleadings  and  answer  thereto,  that  nevertheless,  he 
did  not  read  and  consider  them  because  told  by  Mr.  White- 
lock  that  it  was  a  consent  decree  and  was  not  told  of  the 
spendthrift  trust  and  the  questions  presented  by  the  plead- 
ings. 

The  fact  that  he  did  not  read  the  pleadings,  because  told 
by  Mr.  Whitelock  that  it  was  a  consent  decree,  and  it  did  to 
some  extent  partake  of  a  consent  decree  in  that  all  parties 
to  the  proceeding  had  by  the  pleadings  consented  to  its  passage 
if  the  Court  should  decide  that  the  agreement  was  consistent 
with  the  aforesaid  provision  of  the  will,  and  the  further  fact 
that  he  would  not  have  passed  the  decree  had  he  read  and 
considered  the  questions  presented  by  the  pleadings,  were  not 
disclosed,  as  it  appears  from  the  proceedings,  until  after  the 
reversal  of  the  decree  in  the  former  case  when  they  were  dis- 
closed for  the  first  time  by  a  motion  asking  for  re-argument 
in  this  Court. 

It  is  because  the  order  of  May  29th,  1911,  was  passed  by 
the  Court  without  its  having  read  and  considered  the  plead- 
ings, for  the  reasons  assigned,  that  it  is  now  contended  by  the 
appellant  that  the  proceedings  were  not  heard  upon  their 
merits  and  that  the  decree  was  entered  by  mistake  or  surprise^ 
entitling  the  plaintiff  to  the  relief  sought. 

The  decree  of  May  29th,  1911,  is  in  part  as  follows: 
"This  cause  having  been  submitted  upon  the  petition 
of  Anne  M.  HoUoway,  wife  of  John  E.  Itolloway,  and 
the  respective  answers  thereto  of  her  said  husband 
and  the  Safe  &  Deposit  Company  of  Baltimore,  his 
trustee  under  the  will  of  his  father,  the  late  John 
Q.  A.  HoUoway,  the  pleadings  and  all  of  the  proceedr- 
ings  were  by  the  Court  read  and  considered,  and  it  ap- 
pearing from  the  written  agreement  of  May  5,  1911, 
entered  into  by  the  said  John  E.  HoUoway  and  Anne 
M.  HoUoway,  his  wife,  and  filed  as  an  exhibit  with 
said  petition,  that  owing  to  certain  irreconcilable  dif- 
voL.  124.  35 
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ferences  between  them  they  have  decided  to  live  apart 
in  the  futrlre,  and  the  said  John  E.  Holloway  desir- 
ing, as  recited  in  said  agreement,  to  provide  in  pro- 
portion to  his  faculties  separate  and  independent  sup- 
port and  maintenance  for  his  said  wife,  by  way  of  ali- 
mony during  their  joint  lives,  to  be  raised  out  of  the 
trust  income  to  accrue  to  him  from  and  after  July  1, 
19.11,  under  the  will  of  his  father,  it  is  thereupon,  this 
2eth  day  of  May,  1911,  by  the  Circuit  Court  Ifo.  2  of 
Baltimore  City,  adjudged  and  ordered  that  the  Safe 
Deposit  and  Trust  Company  of  Baltimore,  trustee 
for  the  said  John  E.  Holloway,  ♦  *  ♦  pay  unto  Anne 
M.  Holloway  *  *  *  out  of  the  trust  income  to  accrue 
to  the  said  John  E.  Holloway  *  ♦  ♦  j  the  respective 
sums  of  money  mentioned  in  and  to  become  payable 
to  her  in  conformity  with  the  terms  of  said  agree- 
ment *  *  *  ;  and  the  said  agreement  *  *  *  is  hereby 
ratified  and  confirmed  by  this  Court  in  accordance 
with  the  prayer  of  said  petition  and  of  the  answer 
thereto  of  John  E.  Holloway." 

This  decree  stood  for  about  two  years,  when  the  petitioner, 
as  it  would  seem,  no  longer  moved  by  a  desire  for  the  main- 
tenance of  his  wife  as  provided  for  in  said  agreement,  filed 
his  bill  of  review  that  we  have  heretofore  referred  to,  and 
upon  the  reversal,  by  this  Court,  of  the  decree  passed  upon 
his  bill  and  answers  thereto,  the  attempt  is  again  made,  this 
time  by  petition,  to  annul  and  rescind  said  order  or  decree, 
because  of  the  aforesaid  facts  disclosed  since  the  reversal  of 
the  decree  in  that  case. 

To  say,  under  these  facts  and  circumstances,  that  the  orig- 
inal proceedings  were  not  heard  upon  their  merits,  or  that 
the  decree  was  entered  by  mistake  or  surprise,  entitling  him 
to  the  relief  sought  by  the  petition,  would,  we  think,  be  ex- 
tending the  exceptions  to  the  rule  in  cases  of  mistake  and 
surprise  beyond  what  was  intended  by  this  Court  in  its  former 
decisions. 
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The  cases  to  which  we  have  been  referred,  where  the  de- 
crees were  annulled  and  set  aside,  because  held  to  have  been 
entered  by  mistake  or  surprise,  materially  differ  from  the 
case  at  bar. 

In  the  case  of  Straus  v.  Rost,  67  Md.  466,  upon  which  the 
appellant  largely  relies.  Judge  Miller,  speaking  for  the 
Court,  said:  "In  fact,  it  nowhere  appears  through  the  pro- 
ceedings that  the  attention  of  the  Court  was  ever  called  to 
the  construction  of  the  will  or  the  rights  of  the  appellee  there- 
under. *  *  *  It  is  a  case,  therefore,  where  the  Court,  through 
mere  inadvertence  or  mistake  and  without  having  its  atten- 
tion called  to  the  subject,  ratified  the  accounts  assailed  in  the 
petition." 

What  is  said  of  that  case  is  not  true  of  this  case.  In  this 
case  the  attention  of  the  Court  was  especially  called  by  the 
answer  of  the  Trust  Company  to  the  spendthrift  clause  of  the 
will  and  the  Court  was  especially  asked  to  construe  such 
clause  in  order  to  determine  whether  the  agreement,  which 
was  asked  to  be  confirmed,  was  a  valid  one.  In  that  case  the 
attention  of  the  Court  was  not  called  to  the  construction  of 
the  will,  and  because  of  such  omission  or  failure  the  Court 
held  that  the  order  was  passed  through  inadvertence  or  mis- 
take. A  discussion  of  the  other  cases  cited  would  only  result 
in  unnecessarily  prolonging  this  opinion. 

To  annul  and  set  aside  a  decree  years  after  it  was  passed, 
upon  the  statement  of  the  Court  made  under  the  circum- 
stances of  this  case  long  after  the  passage  of  said  decree,  that 
it  was  entered  by  mistake  or  surprise  and  that  he  would  not 
have  passed  it  had  he  known  of  the  questions  presented  by 
the  pleadings,  which  he  did  not  read  although  so  stated  in  the 
decree  because  of  certain  oral  representations  then  made  to 
him,  would  not  only  be  an  extension  of  the  exception  to  the 
rule  as  we  have  said,  but  would  also  be  an  imsafe  practice 
and  one  that  should  not  be  adopted.  We  will  therefore  affirm 
the  order  of  the  lower  Court 

Order  affirmed,  with  costs  to  the  appellee. 
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ABEAM  H.  COLMARY  and  PATRICK  J.  MONOGHAN, 
Co-Pabtnebs,  Tkading  as  a,  H.  Colmaby  &  Co., 


vs. 


JOSEPH  T.  FANNING,  Use  of  Sadie  McS.  Colmaby. 

Negotiable   instruments:   assignment;   re-assignment;  Sidt  by 

original  assignee.      Savings  hank  accounts:  to  order  of 

depositor  or  another,  or  survivor;  not  absolute  gifts; 

possession  of  book,    pusband  and  wife. 

Where  the  payee  of  a  note  ha^  assigned  it,  and  the  assignee 
subsequently  reassigns  the  note  to  the  payee,  an  action  on  the 
note  by  such  original  assignee,  to  the  use  of  the  original  payee, 
will  lie.  *  pp.  563-564 

In  general,  a  trust  does  not  arise  where  there  was  no  inten- 
tion to  declare  one.  p.  566 

Where  a  married  woman  has  money  of  her  own  in  a  savings 
bank,  to  which  the  husband  makes  occasional  contributions,  and 
the  deposit  books  are  in  the  wife's  possession,  being  only  given 
to  the  husband  for  him  to  make  deposits,  and  once  or  twice  for 
liim  to  make  withdrawals  for  her,  the  fact  that  by  the  entry 
in  the  books  the  money  is  subject  to  the  order  of  the  wife,  and 
''are  subject  also  to  the  order  of  the  husband,  ♦  ♦  ♦  or  to  the  8U^ 
vivor,"  does  not  amount  to  a  gift  to  him  of  the  money  in  the 
banks,  and  the  money  remains  hers,  subject  to  the  husband^s 
right  to  the  balance  remaining  at  her  death.  pp.  564-565 

Decided  January  12th,  1916. 

Appeal  from  the  Baltimore  City  Court.     (Elliott,  J.) 
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The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  hefore  Boyb,  C.  J.,  Bmscoe, 
Burke,  Thomas,  Ubneiv  Stockbbidge  and  Constabi^e,  J  J. 

Wm.  L.  Marbury  and  Frank  Gosnell  (with  a  brief  by 
Marhury,  Oosnell  and  WUUams),  for  the  appellants. 

Wm.  J.  O'Brien,  Jr.,  and  J.  Kemp  Bartlett  (with  whom 
was  Edgar  AUan  Poe  on  the  brief),  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  judgment  of  the  Baltimore  City 
Court,  recovered  by  the  plaintiff  on  certain  promissory  notes 
of  the  defendants. 

The  narr.  contains  the  common  counts,  and  eight  special 
counts,  alleging  the  execution  by  the  defendants  of  eight 
promissory  notes,  payable  on  demand  to  the  order  of  Mrs. 
S.  McS.  Colmary,  one  dated  December  1st,  1899,  for  $2,000 ; 
one  dated  May  1st,  1900,  for  $2,000 ;  one  dated  January  1st, 
1901,  for  $2,000;  one  dated  February  1st,  1901,  for  $1,000; 
one  dated  January  4th,  1902,  for  $3,000;  one  dated  Janu- 
ary 16th,  1903,  for  $1,000;  one  dated  February  9th,  1900, 
for  $2,500,  and  one  dated  February  23rd,  1906,  for  $2,500 ; 
and  that  the  defendants  paid  her  the  interest  thereon  up  to 
July  1st,  1908 ;  that  Mrs.  S.  UdS.  Colmary,  after  the  first 
of  July,  for  value  received,  endorsed  said  notes  to  the  plain- 
tiff, who  duly  demanded  payment  thereof,  but  the  defendants 
did  not  pay  the  same.  The  notes  were  filed  with  the  declara- 
tion, and  each  is  endorsed  by  the  payee. 

The  defendants  pleaded  "never  indebted  as  alleged" ;  that 
they  did  not  promise  as  alleged,  and  limitations,  and  for  a 
fourth  plea,  by  way  of  equitable  defense,  they  alleged  that 
Abram  H.  Colmary,  one  of  the  defendants,  from  time  to  time 
furnished  additional  capital  to  the  firm  of  A.  H.  Colmary  & 
Co.,  and  that  the  agreement  was  that  the  defendants  should 
pay  the  interest  on  such  capital  to  Abram  H.  Colmary ;  that 
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for  each  of  these  advancements  of  additional  capital,  by  the 
direction  of  Abram  H.  Colmary,  the  senior  member  of  the 
firm,  promissory  notes  were  drawn  payable  to  Mrs.  Sadie 
MoSchane  Colmary,  the  wife  of  Abram  H.  Colmary,  and 
signed  in  the  firm  name ;  that  checks  of  the  firm  for  the  inter- 
est on  the  sum  represented  by  each  of  said  notes,  were  drawn 
as  and  when  such  interest  fell  due,  payable  to  the  order  of 
Sadie  McSchane  Colmary  until  the  30th  of  June,  1908 ;  that 
each  of  such  checks  for  interest  was  endorsed  by  the  said 
Sadie  McS.  Colmary  and  delivered  to  her  husband,  and  the 
money  on  said  checks  was  then  collected  by  the  said  Abram 
H.  Colmary  and  used  by  him  for  his  own  purposes;  that 
since  the  30th  of  June,  1908,  the  interest  on  the  sum  repre- 
sented by  each  of  said  notes  has  simply  been  credited  in  the 
account  of  A.  H.  Colmary  on  the  books  of  the  defendants; 
that  said  notes  were  executed  not  for  the  purpose  or  with  the 
intention  of  establishing  or  acknowledging  any  indebtedness 
of  the  firm  of  A.  H.  Colmary  &  Co.  to  Sadie  McS.  Colmary, 
and  were  not  understood  by  her  as  creating  or  acknowledging 
any  such  indebtedness ;  that  the  fact  was,  and  was  well  known 
to  the  said  Sadie  McS.  Colmary,  that  the  said  notes  were 
each  and  all  of  them  only  intended  and  understood  by  the 
parties  concerned  to  be  a  convenient  form  of  voucher  for  the 
amount  advanced  as  capital  for  the  firm  of  A.  H.  Colmary 
&  Co.  by  Abram  H.  Colmary,  and  that  it  was  not  intended 
or  understood  by  any  of  the  parties  interested  or  concerned 
that  said  Sadie  MoS.  Colmary  should  have  any  beneficial  or 
personal  interest  in  such  notes  or  in  the  money  intended  to 
be  represented  by  them ;  that  great  family  differences  have 
arisen  between  the  said  Sadie  McS.  Colmary  and  Abram  H. 
Colmary,  and  that  they  separated  about  the  month  of  Octo- 
ber, 1908,  and  that  it  was  only  after  such  domestic  differ- 
ences arose  that  the  said  Sadie  McS.  Colmary  set  up  ai^^ 
claim  to  an  interest  in  said  notes  or  pretended  to  have  any 
right  or  title  therein ;  that  the  said  Abram  H.  Colmarj  ^^ 
forbidden  the  payment  of  said  notes  to  the  said  Sadie   ^^• 
Colmary  or  any  assignee  of  her's;  that  the  entire  benesficial 
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interest  in  said  notes  is  now  and  has  always  been  in  Abram 
H.  Colmary,  and  was  so  intended  to  be  by  all  the  parties 
thereto  when  they  were  executed ;  that  the  plaintiff  received 
and  acquired  said  notes  when  on  their  face  they  were  overdue 
and  dishonored,  and  that  the  defendants  believe  and  charge 
that  the  plaintiff  received  said  notes  without  paying  any 
valuable  consideration  for  them,  and  that  he  did  not  receive 
them  in  good  faith,  but  that  he  received  them,  and  afterwards 
brought  this  suit,  for  the  wicked  and  unworthy  purpose  of 
aiding  the  said  Sadie  McS.  Colmary  in  harrassing  and  em- 
barrassing her  said  husband. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas, 
replied  to  the  third  plea,  alleging  that  the  cause  of  action 
did  accrue  within  three  years  before  this  suit,  and  for  a 
first  replication,  *^upon  equitable  grounds,  to  the  fourth  plea 
by  way  of  equitable  defense,"  alleged  that  he  acquired  title 
to  the  notes  in  good  faith,  "for  full  and  valuable  considera- 
tiou,"  before  they  were  overdue,  and  without  any  knowledge 
of,  or  reason  to  suspect,  any  of  the  matters  allied  in  said 
plea,  and  that  he  brought  suit  in  good  faith  and  not  for 
the  purpose  of  embarrassing,  etc.,  Abram  H.  Colmary.  For 
"a  second  replication,  upon  equitable  grounds,  to  the  fourth 
plea  by  way  of  equitable  defense,"  the  plaintiff  allied,  upon 
information  received  since  the  filing  of  said  plea,  etc.,  that 
the  matters  stated  in  said  plea  were  not  true,  and,  upon  like 
information,  averred  '^that  the  said  notes  were  given  by  the 
said  firm  of  A.  H.  Colmary  &  Company  in  evidence  of  and 
as  representing  money  of  the  said  Sadie  McS.  Colmary  loaned 
by  her  to  the  said  firm  of  A.  H.  Colmary  &  Company,  which 
notes  and  the  money  represented  thereby  were  her  own  sole 
and  separate  property  to  all  intents  and  purposes,  and  as 
and  when  executed  were  delivered  to  her  and  remained  in  her 
possession  up  to  the  time  of  the  purchase  of  the  same  by  the 
plaintiff."  The  defendants  joined  issue  on  the  replication 
to  the  third  plea,  and  demurred  to  the  first  and  second  repli- 
cations to  the  fourth  plea.     The  demurrers  were  overruled. 
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and  the  defendants  joined  issue  on  the  replications  to  tiie 
fourth  plea. 

No  question  is  made,  however,  in  this  Court  in  regard  to 
the  pleadings,  and  the  only  exception  reserved  during  the 
trial  is  to  the  ruling  of  the  Court  on  the  prayers.  The  defend- 
ants offered  four  prayers,  all  of  which  were  rejected  by  the 
Court  below,  but  the  exception  to  that  ruling  so  far  as  it 
relates  to  the  second  and  third  prayers  is  not  pressed. 

The  plaintiffs  offered  in  evidence  the  notes  sued  on,  and 
proved  the  signatures  of  the  defendants  thereto  as  the  makers, 
He  then  proved  by  Mrs.  Colmary,  the  wife  of  Mr.  Cohnary, 
one  of  the  defendants,  that  she  and  said  defendant  were 
married  in  1879,  and  that  until  she  discovered  his  infidelity 
in  1908,  he  was  always  very  generous  to  her  and  constantly 
and  regularly  made  her  presents  of  money;  that  for  many 
years  prior  to  this  suit,  the  business  formerly  conducted  by 
the  defendants  under  the  firm  name  of  Clark,  Colmary  & 
Co.,  and  subsequently  conducted  by  them  under  the  name  of 
A.  H.  Colmary  &  Company,  was  and  still  is  very  profitable, 
and  that  her  husband  had  derived  during  a  period  of  many 
years  a  large  income  from  said  business;  that  as  far  back 
as  1880  she  opened  accounts  in  her  name  with  various  sav- 
ings banks  in  Baltimore,  and  the  money  deposited  therein 
was  made  "subject  to  her  own  exclusive  order;"  that  she 
deposited  in  these  accounts  her  savings  from  the  money 
given  her  from  time  to  time  by  her  husband,  and  that  she 
kept  the  bank  books  in  a  little  trunk  in  her  bureau;  that 
the  money  so  given  her  from  time  to  time  by  her  hushand 
were  intended  to  be  and  were  absolute  gifts,  and  that  the 
money  deposited  in  the  savings  banks  was  her  "absolute 
property ;"  that  from  time  to  time,  "usually  when  she  was 
suffering  from  an  affection  of  the  throat  which  rendered  it 
imprudent  for  her  to  leave  the  house  in  bad  weather,"  her 
husband  made  deposits  for  her  in  said  banks,  but  that  with 
the  exception  of  a  comparatively  short  time  before  sie  dis- 
covered her  husband's  infidelity,  she  kept  all  of  her  savings 
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banks  books  in  the  little  trunk  in  her  bureau,  "her  husband 
taking  them  occasionally  only  for  the  purpose  of  making 
deposits  to  her  credit  and  thereafter  returning^'  them  to  her ; 
that  Mr.  Colmary  "stated  to  her  on  numerous  occasions  tliat 
in  making  her  these  gifts  of  money  he  wanted  her  to  be  abso- 
lutely independent,  and  that  in  the  event  of  anything  happen- 
ing to  him  she  would  have  the  money  in  the  savings  banks  as 
her  own,  independent  of  his  business,  so  that  she  would  not 
be  embarrassed  whilst  the  business  was  being  wound  up,  or 
if  anything  of  an  unusual  nature  should  happen."     She  was 
shown  the  pass  book  issued  to  her  by  the  Central  Savings 
Bank  containing  the  following  entry:  "No.  25292.     Sadie 
McS.  Colmary  also  subject  to  the  order  of  A.  H.  Colmary, 
either  or  the  survivor,"  and  asked  to  state  what  part  of  that 
«ntry  was  made  in  the  book  when  the  account  was  opened  in 
1888,  and  she  replied:  "My  name  only  and  also  the  number 
25292,"  and  stated  that  the  name  of  A.  H.  Colmary  was 
not  entered  in  the  book  originally.     She  was  then  asked  to 
state  under  what  circumstances -the  words  "also  subject  to 
the  order  of  A.  H.  Colmary,  either  or  the  survivor"  were 
•entered  in  the  book,  and  she  replied :  "As  I  said  this  morn- 
ing, Mr.  Colmary  has  always  been  very  generous  with  me, 
and  it  was  an  understood  thing  for  many  years  and  years 
ago  that  at  my  death  all  that  I  had  should  go  to  him;  the 
only  stipulations  were  my  two  diamond  rings,  and  I  agreed 
that  they  too  should  be  his  as  long  as  he  remained  unmarried, 
but  everything  else  was  to  be  his  absolutely."     She  further 
testified  that  she  executed  a  will  for  the  purpose  of  carrying 
out  that  understanding,  and  that  he  told  her  that  he  had 
executed  a  will  for  the  purpose  of  making  a  like  provision  for 
her ;  that  after  she  executed  her  will  she  had  a  conversation 
with  him  about  the  money  she  had  in  the  savings  banks,  in 
which  ^^e  asked  me  if  I  would  mind  having  his  name  put 
on  my  bank  books,  to  have  the  account  in  our  mutual  names 
so  that  in  the  event  of  my  death  he  would  not  have  lo  pay 
any  Court  costs  in  order  to  get  the  balance  that  might 
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be  in  the  banks  at  the  time  of  my  death;"  that  she  accord- 
ingly went  to  the  Central  Savings  Bank  "and  asked  them 
to  put  his  name  on  this  book,"  and  that  they  did  it  without 
saying  anything;  that  she  told  them  that  she  "would  like 
to  have  the  account  made  so  that  if"  she  "should  die  the 
balance,  at"  her  "death  would  go  to  Mr.  Colmary  without 
having  to  go  through  the  Orphans'  Court ;"  that  she  could  not 
recall  the  exact  time  that  it  was  done,  but  that  it  did  not 
seem  "so  awfully  long  ago;"  that  the  money  thtit  was  de- 
posited in  the  savings  banks  was  her  money,  that  Mr.  Cohnary 
had  given  it  to  her  and  that  for  a  number  of  years  she 
always  deposited  it  herself;  that  she  kept  the  bank  books 
in  the  little  trunk,  the  one  referred  to  in  the  other  case  and 
what  she  had  said  in  her  testimony  was  "absolutely"  true 
with  respect  to  all  of  her  bank  books.  Her  attention  being 
called  to  the  note  dated  February  1,  1901,  and  the  entry  in 
the  Central  Savings  Bank  book  No.  25292  of  a  withdrawal 
of  $1,000  on  February  Ist,  1901,  she  stated  that  she  drew 
the  money  out  and  took  it  to  the  factory  and  gave  it  to  Mr. 
Colmary  and  that  he  gave  her  the  note;  that  she  got  the 
money  indicated  by  the  entry  in  the  same  book  of  a  with- 
drawal of  $3,000  on  January  4th,  1902,  and  took  it  to  the 
factory  and  gave  it  to  Mr.  Colmary  and  got  the  note  of  that 
date  for  that  amount ;  that  she  got  the  $1,000  indicated  by 
the  entry  in  the  same  book  of  January  16,  1903,  and  that  she 
took  that  to  the  factory  and  got  the  note  of  that  date  for 
that  amount;  that  book  No.  25292  was  practically  closed  on 
January  16,  1903,  and  that  the  balance  in  that  book  of 
$2,999.07  was  entered  in  a  new  book.  No.  71079,  opened  in 
the  same  bank  that  day  in  the  name  of  "Sadie  McS.  Cohnary, 
in  trust  for  herself  and  A.  H.  Colmary,  joint  owners,  sTibject 
to  the  order  of  either,  the  balance  at  the  death  of  cither  to 
belong  to  the  survivor ;"  that  she  made  the  withdrawals  noted 
in  bank  book  No.  71079  except  the  two  of  February  9th  and 
February  23rd,  1906,  of  $2,500  each,  and  that  these  \^o 
were  the  only  sums  withdrawn  from  any  <>f  the  banks  by 
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Mr.   Colmary,  and  that  at  the  time  he  withdrew  them  he 
haiided  her  the  two  promissory  notes  for  $2,500  bearing  the 
dates  mentioned.     She  was  then  shown  the  pass  book  issued 
by  the  Hopkins  Place  Savings  Bank  in  1897  in  the  name  of 
"Mrs.  Sadie  McS.  Colmary,  in  trust  for  herself  and  A    H. 
Colmary,  joint  owners,  subject  to  the  order  of  either,  the 
balance  at  the  death  of  either  to  belong  to  the  survivor,"  and 
she  stated  that  she  opened  the  account  herself,  and  told  the 
officer  of  the  bank  just  what  she  told  the  oflScer  of  the  Central 
Savings  Bank,  viz :  that  she  "would  like  to  have  the  account 
60  that  if  she  should  die  the  balance  remaining  in  the  bank 
at  the  time  of  her  death  would  go  to  her  husband  without 
having  to  pass  through  the  Orphans'  Court,"  and  that  the 
officer  of  the  bank  "used  a  inibber  stamp  and  banded  the  book 
out  to  her  without  saying  anything."    She  was  then  asked  if 
she  knew  what  "in  trust  for  yourself  and  A.  H.  Colmary 
meant,"  and  she  said  it  "meant  that  at  my  deatli  he  would 
have  a  right  to  all  the  balance  that  was  there  in  my  bank 
book,"  and  that  she  told  the  bank  that  she  wanted  to  leave 
the  money  so  that  "it  would  be  that  way ;"  that  that  was  what 
her  husband  asked  her  to  do,  and  she  was  endeavoring  to  carry 
out  his  request;  that  she  withdrew  $2,000  of  the  money  she 
had  in  that  bank  and  on  the  same  day  she  handed  it  to  the 
firm  of  A.  H.  Colmary  &  Company;  and  that  all  of  the 
notes  sued  on  were  given  to  her  in  exchange  for  currency  as 
•she  described ;  that  she  has  not  been  repaid  any  of  the  sums 
loaned  by  her  to  A.  H.  Colmary  &  Co.  or  to  Clark,  Colmary 
&  Co.,  and  represented  by  said*  notes ;  that  at  first  she  put 
the  notes  in  her  bureau  drawer,  and  afterwards  she  bought 
the  tin  box  and  put  them  .in  it  and  kept,  the  box  in  her 
bureau  drawer ;  that  she  always  kept  the  bank  books  in  her 
bureau  drawer  up  until,  "well,  perhaps  within  a  couple  years 
prior  to  1908,  when  Mr.  Colmary  asked  me — at  least  he  sug- 
gested rather,  that  if  I  would  let  him  have  the  bank  books 
that  he  could  save  me — I  had  some  throat  trouble  at  the 
time — and  he  said  he  could  save  me  the  trouble  of  going 
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to  the  bank,  that  he  would  send  my  deposits  for  me,  and  if  1 
would  give  him  my  books  they  could  be  kept  at  the  factory," 
and  that  she  gave  him  the  books ;  that  there  was  nothing  said 
about  giving  him  the  books  so  as  to  give  him  the  money  in 
the  bank,  and  the  only  ground  upon  which  he  made  the 
suggestion,  and  upon  which  she  gave  him  the  books,  was  to 
save  her  the  trouble  of  going  to  the  bank.  When  she  was 
asked  if  she  got  the  books  back,  she  said  that  after  this  trouble 
developed  she  was  advised  to  get  the  books  and  that  she  asked 
for  them,  and  as  they  were  not  brought  to  her  she  told  Mr. 
O'Brien  (her  counsel)  and  he  spoke  to  Mr.  Colmary  about 
it,  and  Mr.  Colmary  said  he  would  bring  them  back  and  told 
her  to  tell  Mr.  O'Brien  that  he  had  done  so,  but  that  he  did 
not  bring  them  .all  back;  that  she  did  not  know  at  the  time 
that  he  did  not  J>ring  them  all  back,  but  supposed  that  he  had 
returned  them  all ;  that  Mr.  Colmary  then  went  abroad  and 
she  found  that  there  were  one  or  two  of  her  bank  books 
missing ;  that  she  told  Mr.  O'Brien  about  it  and  he  told  her 
to  go  and  get  them ;  that  she  had  the  key  of  the  safe,  and  that 
Mr.  Colmary  had  told  her  to  use  it  if  it  was  ever  necessary 
for  her  to  do  so,  and  had  shown  her  how  to  open  the  safe; 
that  her  sister,  Mrs.  McGraw,  went  with  her  to  the  office  of 
the  defendants,  and  when  she  got  there  she  asked  Mr.  Jones, 
the  bookkeeper,  to  open  the  safe  for  her  and  handed  him  the 
key  for  that  purpose,  and  that  she  found  the  one  or  two  bank 
books  and  took  them  home.  Referring  to  the  notes  sued  on, 
Mrs.  Colmary  stated  further  **that  Mr.  Colmary  told  her  one 
day  that  he  had  to  go  out  in  the  market  to  borrow  some 
money  to  tide  over  a  certain  season  of  the  year  in  his  busi- 
ness, and  that  he  said  to  her,  now  was  her  chance  to  take 
some  of  the  money  out  of  the  savings  banks  and  loan  it  to  the 
firm,  and  that  by  so  doing  she  would  get  double  the  amount 
of  interest ;  that  this  was  before  she  made  the  first  loan  repre- 
sented by  the  notes  mentioned  in  the  declaration  and  that 
thereupon ;  and  thereafter  from  time  to  time  at  the  request 
and  suggestion  of  her  husband  she  withdrew  the  sumfi  of 


Digitized  by 


Google 


COLMAEY  vs.  FANNING.  5&7 

McLJ  Opinion  of  the  CJourt 

money  represented  by  the  notes  in  cash  from  the  savings 
banks  and  turned  the  money  over  to  the  finn,  receiving  in 
exchange  therefor  the  promissory  notes  sued  on,  and  that  the 
only  notes  sued  on  which  were  not  given  in  exchange  for 
money  which  she  personally  withdrew  from  the  savings  banks 
were  as  heretofore  stated  the  notes  dated  February  9th,  1906, 
and  February  23rd,  1906,  for  the  sum  of  $2,500  each,  but 
that  these  notes  were  delivered  to  her  at  the  time  when  the 
withdrawals  were  made  from  her  bank  accounts  by  her  hus- 
band, and  that  each  loan  made  was  made  upon  the  suggestion 
of  her  husband,"  and  that  the  change  made  in  her  savings 
banks  books  at  the  request  of  her  husband  "was  not  made 
upon  all  the  books."  When  asked  what  happened  with  refer- 
ence to  the  payment  of  the  interest  on  the  notes  prior  to  her 
separation  from  Mr.  Colmary,  how  it  was  paid,  etc.,  she  said. 
"Well,  he  collected  it,  but  as  I  have  already  said,  he  was 
generous  with  me,  and  I  did  not  ask  him  what  he  did  with 
it;"  that  he  was  always  making  her  very  liberal  gifts  of 
money,  and  she  was  putting  some  of  it  away  and  enjoying  the 
balance ;  that  he  was  "extremely  prosperous  in  business,"  and 
that  "He  has  told  me  more  than  once,  quite  a  number  of 
years  ago  that  he  would  not  tell  me  how  much  over  $10,000 
per  annum  his  income  was,  but  he  would  teU  me  it  was  at 
least  $10,000,  but  that  I  might  have  a  swell  head  if  I  knew 
how  much  above  that  sum  it  amounted  to,"  and  that  he  was 
giving  her  money  freely  at  the  time  the  interest  accrued  on 
the  notes.  Referring  to  the  two  notes  dated  respectively 
February  9th  and  February  23rd,  1906,  she  said  "that  about 
that  time  she  was  suifering  from  bronchial  throat  trouble," 
and  was  having  serious  trouble  on  account  of  it,  and  because 
of  that  fact  her  husband  was  most  considerate  and  offered 
to  attend  to  it  for  her,  and  to  save  her  from  going  to  the 
banks ;  that  he  handed  her  the  two  notes  on  the  day  he  with- 
drew the  money  from  the  bank,  and  that  they  had  been  in  her 
possession  ever  since  until  she  delivered  them  to  her  attorney. 
On  cross-examination,  in  reply  to  the  question,  "You  say  you 
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executed  mutual  wills,  that  is,  you  executed  a  will  leaving 
everything  you  might  have  at  the  time  of  your  death  to  him 
and  he  executed  a  will  for  yoUr  benefit  ?"  she  said.  "He  did, 
but  he  has  since  told  me  that  he  did  not  sign  it.  I  signed 
mine,  and  it  is  still  in  the  Safe  Deposit  and  Trust  Company. 
He  gave  me  the  impression  that  he  had  signed  his  also." 

The  plaintiff  then  proved  by  A.  Leo  Jones,  the  bookkeep^ 
of  the  defendants,  that  the  ledgers  of  the  finn  showed  that 
every  one  of  the  loans  referred  to  were  credited  to  and  orig- 
inally opened  in  the  books  in.  her  name,  and  remained  in  her 
name  until  December  31,  1908,  shortly  after  her  separation 
from  Mr.  Colmary;  that  at  that  time  her  account  showed 
standing  to  her  credit  $15,000  together  with  $450,  interest 
accrued  upon  said  loans  from  July  1st  to  December  31st, 
1908 ;  that  on  December  31st  he  closed  Mrs.  Colmary's  ac- 
count on  the  books  of  the  firm  and  transferred  her  credit  of 
$15,450.00  to  Mr.  Colmary's  capital  account;  that  he  was 
still  the  bookkeeper  of  said  firm;  that  the  erasure  and  the 
word  '^cash^'  written  above   Mrs.   Colmary's  account  were 
made  by  him,  but  that  no  cash  changed  hands  and  that  he 
had  no  authority  from  Mrs.  Colmary  to  make  the  entry;  that 
he  did  not  remember  who  instructed  him  to  make  it  but  "that 
he  would  not  make  such  an  entry  without  instructions  from 
a  member  of  the  firm ;  that  the  credit  to  Mr.  Colmary's-  ac- 
count of  $15,000  was  the  same  $15,000  that  had  been  loaned 
to  the  firm  by  Mrs.  Colmary  and  which  stood  to  her  credit 
on  the  books  of  the  firm  until  December  31st,  1908,  when  it 
was  transferred  to  Mr.   Colmary's  account;  that  that  was 
done  by  simply  changing  entries  in  the  books  and  that  not 
a  dollar  "changed  hands" ;  that  he  cannot  remember  and  can- 
not say  that  Mr.  Colmary  told  him  to  make  the  erasure  re- 
ferred to,  except  that  he  knew  he  would  not  have  made  it 
unless  Mr.  Colmary  told  him  to  do  it,  as  no  one  else  had  the 
authority  to  tell  him.    The  plaintiff  then  offered  in  evidence 
a  letter  from  Mr.  O'Brien,  attorney  for  Mrs.  Colmary,  dated 
September  18,  1908,  to  A.  H.  Colmary  &  Co.,  setting  out  the 
notes  and  requesting  a  check  for  the  interest  due  thereon,  ^^^ 
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the  reply  of  the  defendants  of  the  following  day,  saying  that 
the  amount  stated  in  Mr.  O'Brien's  letter  was  $1,000  more 
than  the  outstanding  notes,  that  one  of  the  notes  referred  to, 
for  $1,000,  had  been  paid,  that  according  to  their  records  the 
interest  on  the  notes  had  been  paid  semi-annually  in  January 
and  July,  and  that  there  would  not  be  any  interest  due  until 
January  1st,  1909.  The  plaintiff  also  proved  by  William 
J.  O'Brien,  Esq.,  that  he  was  retained  by  Mrs.  Colmary  in 
the  fall  of  1907,  and  that  at  that  time  she  felt  that  she  had 
reason  to  suspect  her  husband  of  infidelity  and  was  "in 
serious  distress  of  mind" ;  that  he  had  a  talk  with  Mr.  Col- 
mary about  it;  and  he  denied  it;  that  in  the  early  part  of 
1908  Mrs.  Colmary  told  him  that  her  savings  banks  books 
were  in  Mr.  Colmary's  oflSce;  that  she  explained  that  they 
had  been  taken  there  at  his  suggestion  for  convenience  in 
making  deposits  for  her,  but  seemed  a  little  disturbed  about 
it,  and  that  he  spoke  to  Mr.  Colmary  and  told  him  that  he 
thought  it  would  make  her  mind  easier  if  the  books  were 
returned  to  her ;  that  he  said  they  were  perfectly  safe  where 
they  were  but  that  he  would  return  them.  When  asked  if 
Mr.  Colmary  took  the  position  that  they  were  his  and  that 
he  had  a  right  to  them,  the  witness  replied,  "Certainly  not. 
Several  talks  I  had  with  Mr.  Colmary  and  he  never  took  the 
position  that  the  money  in  the  savings  banks  was  his,  nor  did 
he  ever  claim  that  the  notes  were  his.  That  claim  was  made 
at  a  later  date."  He  further  stated  that  until  the  summer  of 
1908  there  was  no  questions  raised  about  the  money  in  the 
banks  or  the  notes;  that  Mr.  and  Mrs.  Colmary  went  to 
Europe  in  February,  1908,  and  returned  in  April,  and  that 
at  that  time  Mrs.  Colmary  was  not  confirmed  in  the  correct- 
ness of  her  suspicions  about  her  husband,  because  he  had 
vigorously  denied  them  to  him  and  to  her;  that  Mr.  Col- 
mary returned  to  Europe  in  September  and  came  back  the 
latter  part  of  October,  1908;  that  after  Mrs.  Colmary  re- 
turned from  Europe  in  April  she  informed  him  that  Mr. 
Colmary  had  again  taken  some  of  her  bank  books  from  her 
bureau  drawer,  and  had  sent  a  messenger  boy  after  the 
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others,  and  that  as  he,  witness,  did  not  exactly  understand 
his  action,  and  thought  it  a  little  questionable,  he  advised  her 
to  hold  on  to  the  books  she  had,  and  that  in  the  latter  part  of 
1908  he  advised  her  with  reference  to  recovering  the  books 
that  Mr.  Colmaiy  had  taken;  that  the  first  time  he  saw  the 
notes  was  in  1907  or  early  in  1908 ;  that  they  were  endorsed 
by  Mrs.  Colmary  in  his  presence  in  Atlantic  City  in  May, 
1909 ;  that  a  short  while  after  receiving  the  letter  referred 
to  above  from  the  defendants,  he  wrote  to  them  demanding 
payment  of  the  notes  but  received  no  reply ;  that  Mr.  Carter 
was  then  senior  counsel  in  the  case,  and  as  no  litigation  had 
begun  between  Mr.  and  Mrs.  Colmary,  and  she  was  veiy 
loath  to  drag  her  affairs  into  Court,  and  as  she  at  that  time 
was  in  such  a  nervous  condition  that  it  would  have  been  im- 
possible for  her  to  testify  in  Court,  he  and  Mr.  Carter  thought 
it  would  be  better  to  sell  the  notes;  that  he  had  a  friend 
in  New  York,  Mr.  Joseph  T.  Fanning,  who  was  a  man  of 
means,  and  that  he  explained  to  him  that  Mrs.  Colmary  had 
these  demand  notes  for  $16,000 ;  that  to  the  best  of  his  knowl- 
edge the  credit  of  the  defendants  was  first  class;  that  the 
notes  were  straight  and  clear  as  to  title ;  that  the  interest  had 
been  paid  up  to  a  very  recent  date,  and  suggested  to  him  to 
buy  the  notes  and  to  authorize  witness  to  demand  their  pay- 
ment, and  if  not  paid  to  bring  suit ;  that  Mr.  Fanning  agreed 
to  that,  and  that  he  then  saw  Mrs.  Colmary,  who  was  at 
Atlantic  City,  and  got  her  to  consent  to  sell  the  notes,  to 
endorse  them  and  to  make  an  affidavit  that  interest  had  been 
paid  on  them  to  a  certain  date,  were  demand  notes,  and  that 
they  belonged  to  her ;  that  he  then  took  the  notes  and  affidavit 
to  Mr.  Fanning  and  received  from  him  a  check  for  $14,000 
drawn  to  Mrs.  Colmary's  order,  which  she  endorsed  and  wit- 
ness deposited;  that  he  then  loaned  Mr.  Fanning  $14,000 
for  which  he  took  Mr.  Fanning's  note  and  took  an  assignment 
from  him  of  the  notes  in  suit  and  an  order  to  enter  the  case 
to  the  use  of  witness  as  collateral  security ;  that  later,  litiga* 
tion  between  Mr.  and  Mrs.   Colmary  having  been  started 
by  the  injunction  case,  etc.,  and  Mrs.  Cobnary's  health  hav- 
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ing  improved  sufficiently  to  enable  her  to  go  on  the  stand,  he 
arranged  with  Mr.  Fanning  to  buy  back  the  notes,  by  sur- 
rendering his  note,  etc.,  and  this  case  was  entered  to  the  use 
of  Mrs.  Colmary.  The  plaintiff  further  proved  that  on  the 
30th  of  June  and  the  31st  day  of  December  of  each  year 
after  the  loans  to  the  firm  were  made  the  firm  issued  checks 
for  the  interest,  and  that  these  checks  were  endorsed  by  Mrs. 
CJolmary  and  paid  by  the  firm,  the  last  interest  check  being 
for  six  months'  interest  to  June  30,  1908 ;  that  these  checks 
were  turned  over  by  Mrs.  Colmary  to  her  husband  after  she 
endorsed  them,  and  that  she  never  asked  him  for  the  proceeds 
of  the  checks  because  he  was  constantly  giving  her  money 
greatly  in  excess  of  the  amount  of  the  interest  on  these  notes, 
and  that  no  part  of  the  principal  of  the  notes  to  the  amount 
of  $15,000  had  been  paid.  Mrs.  Colmary  also  testified  that 
"Mr.  Patrick  J.  Monoghan,  a  member  of  the  lirm  of  A.  H. 
Colmary  &  Co.,  once  told  her  in  speaking  of  the  notes  sued 
on,  that  Mr.  Colmary  had  asked  him  to  go  out  and  borrow  a 
certain  sum  of  money  to  tide  over  the  business  during  a  cer- 
tain period,  and  that  he,  Mr.  Monoghan,  had  replied  that  he 
did  not  have  any  way  of  getting  it,  whereupon  Mr.  Colmary 
said,  *Can't  you  go  to  the  bank,'  and  upon  Mr.  Monoghan 
replying  'no,'  Mr.  Colmary  stated,  'Well,  my  wife  has  some 
money  in  bank  and  I  will  ask  her  if  she  wont  let  us  have  it 
as  a  loan.' " 

The  only  evidence  produced  by  the  defendants  is  the  testi- 
mony of  Mr.  Colmary  in  which  he  stated,  ''that  he  caused 
the  checks  to  be  dravru  by  the  firm  of  A.  H.  Colmary  &  Co. 
to  the  order  of  his  wife,  Sadie  McS.  Colmary,  for  the  inter- 
est upon  said  notes  semi-annually ;  that  he  in  every  instance 
had  such  checks  endorsed  by  his  wife  and  deposited  the  same 
in  his  personal  account — that  she  never  received  any  of  the 
proceeds  of  said  checks;  that  he,  the  said  A.  H.  Colmary, 
never  intended  the  moneys  which  he  gave  his  wife  to  deposit 
in  the  savings  banks  should  be  her  absolute  property,  but  that 
it  was  subject  to  his  disposal  during  life." 

VOL.  124  36 
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The  instruction  asked  for  by  the  defendants  in  their  first 
prayer  was  that  there  was  no  evidence  in  the  case  legally  suf- 
ficient to  enable  the  plaintiff  to  recover  under  the  pleadings, 
and  their  fourth  prayer  was  as  follows:  ^'The  defendants 
pray  the  Court  to  instruct  itself  sitting  as  a  jury  that  the 
money  on  deposit  in  the  Central  Savings  Bank  in  the  name 
of  Sadie  MoSchane  Colmary  in  trust  for  herself  and  A.  H. 
Colmary,  joint  owners,  subject  to  the  order  of  either  of  them, 
when  drawn  out  by  said  A.  H.  Colmary  became  and  was  his 
money  if  it  was  not  his  before  and  that  the  notes  sued  on  in 
this  case  issued  by  the  firm  of  A.  H.  Colmary  &  Company  to 
said  Sadie  McSchane  Colmary,  because  of  the  payment  of 
said  moneys  to  said  firm  by  said  A.  H.  Colmary,  are  without 
consideration  so  far  as  said  Sadie  MoSchane  Colmary  is  con- 
cerned, and  the  verdict  of  the  Court,  sitting  as  a  jury,  must 
be  for  the  defendants  as  to  those  notes." 

In  reference  to  the  first  prayer  the  appellants  contend, 
first,  that  as  the  plaintiff,  Joseph  T.  Fanning,  parted  with 
his  title  to  the  notes  before  the  case  was  brought  to  trial 
there  could  be  no  recovery  in  the  case;  second,  that  "there 
was  no  perfected  gift  of  the  moneys  in  the  Central  Savings 
Bank  and  the  Hopkins  Place  Savings  Bank  as  Mr.  Colmary 
never  completely  surrendered  control  of  it,"  and,  third,  that 
*'the  fact  that  all  the  deposits  in  the  savings  banks  were  sub- 
ject to  the  order  of  Mr.  Colmary  and  that  as  to  two  of  the 
books  Mrs.  Colmary  held  the  deposits  in  trust  for  herself 
and  Mr.  Colmary,  conclusively  shows  that  Mr.  Colmary 
retained  control  over  the  money  and  did  not  intend  to  give 
it  to  his  wife." 

In  support  of  the  first  proposition  the  appellants  rely  solely 
upon  the  case  of  Heighe  v.  Fanners'  Bank,  5  H.  &  J.  68.  A 
careful  reading  of  that  case  shows  that  the  Court  treated  the 
claim  of  the  bank,  the  plaintiff,  as  having  been  paid.  It  was 
not  assigned  to  the  party  who  paid  it,  and  the  Court  held 
that  full  payment  to  the  bank  put  an  end  to  the  suit,  and 
that  it  could  not  be  further  prosecuted  for  the  use  of  Frazier. 
Moreover,  it  was  not  even  shown  that  the  bank  was  paid 
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by  Frazier,     In  the  case  at  bar  the  evidence  shows  that 
Fanning  was  the  holder  of  the  notes  at  the  time  he  brought 
the  suit,  on  the  5th  of  June,  1909,  and  that  he  transferred 
them  to  Mrs.  Colmary  shortly  before  the  case  was  entered 
to  her  use,  in  November,  1913.     The  notes  could  not  be 
regarded  as  paid,  and  we  see  no  reason  why  the  suit  could 
not  be  prosecuted  for  her  use  to  a  final  judgment.    It  is  in 
accord  with  the  practice  in  at  least  some  of  the  circuits  of  the 
State,  and  appears  to  have  been  recognized  by  this  Court. 
In  the  case  of  Bowie  v.  Duvall,  1  G.  &  J.  175,  the  note  was 
assigned  by  the  payee  before  he  brought  suit  on  it,  and  the 
suit  was  entered  to  the  use  of  the  assignee.    The  Court  there 
held  that  the  suit  could  not  be  maintained  because,  at  the 
time  it  was  brought,  the  plaintiff  and  payee  had  parted  with 
his  title  to  the  note,  and  the  reasoning  of  the  Court  suggests 
the  view  that  if  the  assignment  had  been  made  after  the  suit 
was  brought  it  could  have  been  prosecuted  to  judgment,  for 
it  said  that  the  plaintiff's  right  to  prosecute  the  case  depended 
upon  the  question  whether  the  assignment  was  made  before 
the  suit  was  brought.    In  the  case  of  McAleer  v.  Young,  40 
Md.  439,  whei'e  the  parties  were  represented  by  the  late 
Chief  Judge  McSherry  and  Judge  Fisher,  and  the  opin- 
ion of  this  Court  was  written  by  Chief  Judge  Bartot-,  it 
appears   that   the  note,    upon   which    the   judgment   there 
involved  was  recovered,  was,  pending  the  case,  assigned,  and 
the  suit  was  entered  to  the  use  of  the  assignee,  but  there  was 
not  a  suggestion,  either  by  counsel  or  the  Court,'  that  that 
could  not  properly  be  done.    In  8  Cyc.  74-75,  a  number  of 
cases  are  cited  in  support  of  the  statement :  "In  a  few  cases 
it  has  been  held  that  if  a  plaintiff  transfers  a  bill  or  note  after 
commencing  suit  his  suit  will  abate.    The  weight  of  author- 
ity, however,  is  to  the  contrary,  and  it  has  been  variously 
hold  that  the  suit  may  be  continued  in  the  name  of  the  orig- 
inal plaintiff  for  the  use  of  the  transferee,"  etc.     See  also 
Dowell  V.  Mills,  32  Tex.  440 ;  Ferry  v.  Page,  8  Iowa,  455 ; 
7  Ency.  Plea.  &  Prac.  p.  772.    T\Tiile,  of  course,  an  alto- 
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gether  different  principle  applies  where  the  cause  of  action 
is  not  a  negotiable  instrument,  still  the  established  right  of 
the  assignee  of  other  contracts  for  the  payment  of  money 
to  bring  the  suit  in  the  name  of  the  assignor  shows  that  no 
serious  embarrassment  or  consequences  can  follow  from  the 
course  pursued  in  this  case.  1  Poe's  P.  &  P.  (3rd  Ed.),  sec. 
325. 

In  regard  to  the  second  and  third  propositions  urged  in 
support  of  the  first  prayer  we  think  there  is  evidence  to  show 
that  the  moneys  deposited  in  the  bank  books  were  the  sub- 
jects of  absolute  gifts  to  Mrs.  Colmary,  and  that  the  entries 
in  these  books  did  not,  under  the  circumstances,  confer  upon 
Mr.  Colmary  the  right  to  withdraw  any  part  of  the  money 
deposited  for  the  purpose  of  appropriating  it  to  his  own  use 
The  clear  and  positive  statements  of  Mrs.  Colmary,  corrob- 
orated by  the  subsequent  issuing  of  the  not^  to  her ;  the  testi- 
mony of  the  bookkeeper  of  the  defendants,  the  failure  of  Mr. 
Colmary  to  make  any  claim  to  the  books  or  notes  to  Mrs. 
Colmary's  attorney  when  he  requested  the  return  of  the  books 
to  her,  and  particularly  his  failure,  when  on  the  witness  stand, 
to  deny  any  of  the  statements  made  by  her  in  r^ard  to  the 
circumstances  under  which  the  money  was  given  her,  the 
entries  in  the  books  were  made,  and  the  notes  were  issued, 
are  at  least  some  evidence,  and  that  is  as  far  as  we  are 
required  to  go  in  this  case,  of  her  title  to  the  money,  and  that 
she  did  not  intend  to  part  with  it,  and  the  legal  sufficiency 
of  this  evidence  is  not  overcome  by  his  brief  and  simple 
statement  that  he  did  not  intend  to  give  her  the  money  abso- 
lutely. If  the  money  was  the  subject  of  an  absolute  gift  to 
her  then  it  was  beyond  his  power  to  revoke  it,  and  the  entry 
in  the  bank  book  of  the  words  ^^also  subject  to  the  order  of 
A.  H.  Colmary,  either  or  the  survivor"  did  not  constitute  a 
gift  to  him  of  the  money  deposited  in  the  bank.  The  uncon- 
tradicted evidence  shows  that  she  retained  and  intended  to 
retain  the  possession  of  the  books,  and  that  he  acquired  pos- 
session of  them  ordy  for  the  purpose  of  making  deposits  for 
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her,  and  withdrawing  for  her  the  amounts  represented  by  the 
two  notes  of  $2,500  each,  and  an  hour  after  this  entry  was 
made  she  could  have  withdrawn  every  dollar  of  the  money  in 
the  bank.  The  uncontradicted  evidence  also  shows  that  she 
never  intended  to  create  a  truBt  in  favor  of  her  husband  that 
would  enable  him  to  appropriate  the  money  during  her  life 
to  his  use,  and  did  not  know  what  the  words  in  trust  meant. 
All  that  she  was  asked  to  do,  and  all  that  she  attempted  to 
do,  was  to  have  his  name  entered  in  the  book  so  that,  after 
her  death,  he  could  draw  out  of  the  bank  whatever  balance 
remained  in  the  account  If  this  testimony  is  true,  and  we 
must  assume  the  truth  of  it  in  passing  upon  this  prayer,  it 
is  clear  that  she  never  intended  by  the  entries  in  the  books, 
to  give  him  the  right  to  any  part  of  the  money  during  her 
life,  aud  it  is  equally  clear  that  he  never  asked  or  expected 
her  to  do  so.  There  can  be  no  trust  where  there  was  no  in- 
tention to  create  one,  and  if  Mr.  Colmary,  knowing  that  the 
money  belonged  to  her,  and  that  she  did  not  intend  by  said 
entries  in  the  books  to  part  with  it  or  her  control  over  it,  dur- 
ing her  life,  deposited  money  in  the  accounts  for  her,  he  must 
have  intended  the  money  so  deposited  by  him  as  a  gift  to  her, 
subject  only  to  his  right  to  any  balance  that  might  remain 
in  the  accounts  at  her  death,  and  he  therefore  parted  with 
his  control  over  it,  and  could  not  thereafter  revoke  the  gift. 

That  the  entry  in  the  bank  book  of  the  words  **also  subject 
to  the  order  of  A.  H.  Colmary,  either  or  the  survivor,''  did 
not,  without  a  surrender  of  the  bank  book  to  him  for  the  pur- 
pose of  enabling  him  to  withdraw  the  money  for  his  own  use, 
amount  to  a  gift  by  her  of  the  money  deposited  in  that  ao- 
oount  to  him,  has  been  repeatedly  decided  in  this  State,  and 
we  need  only  refer  to  the  case  of  Whalen  v.  Milholland,  89 
Md.  199,  and  the  cases  cited  therein. 

And  that  a  trust  does  not  arise  where  there  was  no  inten- 
tion to  declare  one  is  fully  sustained  by  the  cases  of  Milhol- 
land V.  Whalen,  89  Md.  212;  Mulfinger  v.  Mulfinger,  114 
Md.  463;  Littig  v.  ML  Calva/ry  Church,  101  Md.  494;  Baker 
V.  Baker.  123  Md.  -^2,  and  that  Mrs.  Colmary  did  not  intend 
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to  declare  a  trust,  by  the  terms  of  which  Mr.  Colmary  could 
withdraw  any  part  of  the  money  deposited  in  bank  during 
her  life  for  his  own  account,  is,  we  have  said,  shown  by  the 
uncontradicted  evidence  in  the  case. 

In  regard  to  the  fourth  prayer,  it  would  seem  to  follow 
from  what  we  have  said  that  as  Mr.  Colmary  acquired  pos- 
session of  the  bank  books  only  for  the  purpose  of  making 
deposits  and  withdrawing  money  for  her  and  on  her  account, 
he  could  not  lawfully  make  use  of  his  possession  of  the  bank 
books  for  the  purpose  of  appropriating  the  money  to  his  own 
use,  and  the  fact  that  he  personally  withdrew  the  sums  repre- 
sented by  the  two  notes  of  $2,500  each  did  not  make  the 
money,  when  withdrawn,  his,  or  entitle  him  to  the  proceeds 
of  the  notes. 

On  the  evidence  before  us,  so  far  at  least  as  the  plaintiffs 
testimony  is  concerned,  this  is  not  a  case  where  the  maker 
executes  his  note  to  the  payee  as  a  voluntary  gift  of  the 
money  represented  by  the  note,  for  here  the  evidence  of  the 
plaintiff  is  to  the  effect  that  the  money  represented  by  the 
notes  was  the  property,  at  the  time  the  notes  were  issued,  of 
Mrs.  Colmary. 

We  have  carefully  examined  the  authorities  cited  by  the 
appellants  in  support  of  the  second  and  third  propositions  in 
regard  to  their  first  prayer,  and  the  proposition  presented  by 
their  fourth  prayer,  and  we  fail  to  find  in  them  authority  in 
oonfiict  with  the  views  we  have  expressed,  and  we  must  there- 
fore affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


BOWERS  vs.  COOK.  567 

Md,]  SyUabos. 


GEORGEANNA  BOWERS,  Administuatkix,  c.  t.  a., 

V8. 

JOHN  H.  COOK  AND  SAMUEL  H.  LUCAS. 

Executors :  appointment;  express  words  need  not  be  used.    Ad- 
ministration i  waiver  of  right;  notice;  revocation;  time 
for  petition.    Testamentary  laws:  purpose; 
speedy  settlement. 

A  will,  without  directly  naming  any  executor,  contained  the 
following  provisions:  "I  desire  my  trustees  (hereinafter 
named),  to  pay  my  funeral  expenses,  all  my  just  debts,  and  to 
erect  a  modest  tomb  over  my  remains.  I  appoint,  as  my  trus- 
tees, to  take  charge  of  my  estate  upon  my  decease  *  *  *  J.  H.  0. 
and  S.  M.  L.";  such  language,  and  the  duties  it  imposes  upon 
the  trustees,  indicates  that  they  are  to  be  the  executors  as  well  as 
trustees.  p.  670 

The  designation  of  one  as  an  executor  need  not  be  by  the  use 
of  the  word  "executor";  any  words  which  confer  on  a  person 
the  substantial  rights,  powers  and  duties  of  an  executor,  amount 
to  such  an  appointment  under  the  will,  and  are  sufficient  to 
clothe  such  person  with  the  functions  of  the  office.  p.  569 

The  right  to  administer  is  a  valuable  right  of  which,  in  gen- 
eral, a  party  entitled  can  not  be  deprived,  but  the  right  may  be 
forfeited  or  lost.  p.  573 

Where  one  of  the  parties  entitled  to  letters  of  administration 
is  present  at  the  probate  of  the  will,  and  the  other  party  is  a 
non-resident,  and  neither  have  qualified  or  given  bond,  accord- 
ing to  the  provisions  of  sections  43-46  of  Article  93  of  the 
Code,  it  is  not  necessary  for  a  summons  or  notice  to  issue  to 
them,  before  letters  be  given  to  the  next  person  entitled. 

pp.  570-571 
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For  the  one  first  entitled  to  letters  of  administration  to  havb 
revoked  the  letters,  which  were  granted  another,  he  must  move 
to  have  them  revoked  within  the  same  time,  after  his  knowledge 
that  they  were  granted,  as  that  provided  hy  law  within  which 
an  original  application  for  the  letters  should  have  been  made. 

pp.  573-574 

The  whole,  purpose  of  the  testamentary  system  of  the  State 
is  to  guard  against  all  useless  delay,  and  to  secure  as  prompt 
and  speedy  settlements  of  estates  as  practicable.  p.  575 

Where  one  who  is  entitled  to  administer  has  knowledge  of 
the  appointment  of  another  in  his  place,  the  time  within  which 
he  must  petition  for  the  revocation  of  the  letters  begins  to  run 
from  the  time  of  his  knowledge  of  such  fact,  and  not  from  the 
time  when  he  informs  himself  on  questions  of  construction  as  to 
the  appointment.  p.  575 

Decided  Janucury  13th,  1915. 

An  appeal  from  the  Orphans'  Court  for  Baltimore  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Urner  and  Constable,  JJ. 

Linwood  L.  Clark,  for  the  appellant. 
T.  Scott  Offutt,  for  the  appellee. 

Constable,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Orphans'  Court  of 
Baltimore  County,  revoking  letters  of  administration  c.  t  a, 
heretofore  granted  to  the  appellant  and  issuing  new  letters 
to  the  appellees. 

The  proceedings  were  instituted  by  the  appellees  filing  a 
petition,  alleging  that  William  T.  Bowers  died,  leaving  a  last 
will  and  testament,  in  which  the  appellees,  who  were  son^-in- 
law  of  the  decedent,  were  named  as  executors,  but  that  they 
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were  not  aware  of  their  right  to  administer  until  after  letters 
of  administration  c.  t.  a.  had  been  issued  to  the  widow,  the 
appellant  herein ;  and  further  alleged  that  the  administrator 
had  failed  to  account  for  the  property  of  the  estate,  or  to 
discharge  other  duties  of  her  office.  Testimony  was  taien 
upon  the  issues  formed  by  the  petition  and  the  answer  thereto, 
and  this  appeal  was  taken  from  the  order  thereupon  passed. 
It  appears  that  William  T.  Bowers  died  on  September 
14th,  1913,  and  that  his  will  was  probated  on  September 
18th,  1913,  and  that  on  said  last  date,  his  widow  applied  for, 
and  had  granted  to  her,  letters  of  administration  c.  t,  a.  The 
will  did  not  expressly  nominate  anyone  as  executor  by  the  use 
of  the  word  executor,  but  it  is  the  claim  of  the  appellees  that 
by  the  terms  of  the  will,  they  were  designated  to  act  as 
executors,  and,  therefore,  were  entitled,  above  all  others,  to 
letters  as  such.  And  this  contention  is  the  first  question 
arising  on  this  appeal. 

The  will  provided  that  the  net  income  of  the  estate  should 
be  paid  to  the  widow  for  life,  and  at  her  death  the  estate 
should  be  divided  among  his  children  or  their  heirs.  The 
only  language  of  the  will,  with  which  we  are  concerned,  is 
found  in  the  two  following  clauses : 

"(1)  I  desire  my  trustees  (hereinafter  named)  to 

pay  my  funeral  expenses,  all  my  just  debts,  and  to 

erect  a  modest  tomb  over  my  remains." 

"(2)  I  appoint  as  my  trustees,  to  take  charge  of 

my  estate  upon  my  decease,  my  two  sons-in-law,  John 

H.  Cook  and  Samuel  M.  Lucas." 

It  is  well  established  that,  for  the  designation  of  one  as  an 
executor,  it  is  not  necessary  to  use  the  word  executor,  but 
any  words  which  substantially  confer  upon  a  person  the 
rights,  powers  and  duties  of  an  executor,  amount  to  an 
appointment  under  the  will,  and  any  person  thus  clothed  with 
the  essential  functions  of  the  office  is  said  to  be  an  executor 
under  the  will  according  to  the  tenor.  1  Williams  Lav?  of 
Executors  and  Administrators,  239 ;  Schouler  on  WUls  and 
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Administration,  328,  and  innumerable  state  decisions.  The 
language  of  these  two  clauses  clearly  shows,  in  imposing 
upon  the  trustees  duties  which  they  could  not  perfor*«i  as 
trustees,  but  only  as  executors,  that  they  were  to  be  the 
executors  of  the  estate  as  well  as  trustees.  We  cannot  follow 
the  argument  of  the  appellant  that,  because  a  trust  estate  was 
created,  the  appointment  of  the  trustees  was  thereby 
accounted  for,  and  although  they  were  given  powers  ordi- 
narily exercised  by  executors,  nevertheless  the  Court  had  a 
right  to  appoint  the  widow  administrator  c.  t.  a.,  no  executor 
having  been  expressly  nominated  in  the  will.  The  powers 
and  duties  of  executors  and  trustees  are  distinct  and  separate. 
Different  parties  entirely  may  be  named  for  each  duty.  And, 
if  competent,  each  has  a  priority  to  the  ri^t.  If  these  appd- 
lees  were  designated  executora,  by  the  terms  of  the  will,  as  we 
have  said  they  were,  the  fact  that  they  were  also  expressly 
named  as  trustees  would  give  no  Court,  for  that  reason,  any 
right  to  deprive  them  of  what  this  Court,  in  many  decisions, 
has  denominated  as  a  valuable  right. 

We  are  of  the  opinion,  therefore,  that  the  granting  of 
letters  to  the  appellant  on  the  day  of  the  probate  of  the  will 
was  an  inadvertence,  and,  therefore,  the  letters  were  improv- 
idently  granted. 

Whether  there  is  any  reason  why  the  letters  should  not 
have  been  revoked,  and  letters  issued  to  the  appellees  on  this 
application,  is  the  next  question  to  be  considered. 

By  section  43  of  Article  93  of  the  Code  (Bagby's)  it  is 
provided,  that  where  there  is  only  one  executor  named  i-D  a 
will  and  he  shall  have  been  present  at  the  authentication  or 
probate  of  the  will,  and  shall  not  within  thirty  days  there- 
after file  a  bond,  letters  of  administration  c.  t.  cu  may  be 
granted  to  such  person  as  would  be  entitled  in  case  of  intes- 
tacy, unless  the  executor  named  shall  have  procured  an 
attested  copy  of  the  will  for  the  purpose  of  taking  out  letters 
in  some  county  other  than  where  the  will  was  probated  and 
has  not  obtained  letters  in  such  other  county  within  seventy 
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days,  then,  in  that  event,  the  Court  may  grant  letters  c.  t  a. 
as  aforesaid. 

Section  44  of  the  same  article  provides  for  a  simmions  to 
issue  against  an  executor  who  is  within  the  State,  but  who 
was  not  present  at  the  probate,  notifying  him  to  appear  and 
file  bond,  and  making  same  returnable  not  less  than  twenty 
days  nor  more  than  sixty,  with  twenty  days  thereafter  to  file 
the  bond,  with  a  provision  for  two  non  ests  and  a  failure  to 
appear,  or  appearing  not  filing  a  bond  within  twenty  days 
after  the  return  day ;  with  a  proviso  that  in  case  of  sickness, 
accident  or  reasonable  excuse  the  Court  may  allow  a  further 
time  after  such  return  or  appearance  for  filing  a  bond,  but 
not  exceeding  forty  days. 

By  section  45  of  the  same  article,  it  is  provided,  in  case 
the  executor  has  been  without  the  State  at  the  time  of  the 
probate  and  shall  not  return  within  six  months  thereafter 
and  file  a  bond,  letters  of  administration  c.  t.  a.  may  be 
granted  as  provided  in  section  43. 

Section  46  provides  that  when  there  shall  be  more  than 
one  executor  the  same  proceedings  shall  be  taken  as  to  each 
as  if  he  were  the  only  one  named. 

The  facts  as  disclosed  by  the  testimony  in  the  Eecord 
show,  that  on  the  day  of  the  burial  of  Mr.  Bowers  all  the 
family,  including  the  two  appellees  and  an  attorney,  who 
had  been  counsel  for  Mr.  Bowers  in  his  lifetime  and  who 
was  retained  by  the  widow,  gathered  at  the  home  to  hear 
the  will  read.  The  will  was  produced  by  a  brother  of  the 
deceased,  and  was  read  to  the  others  by  the  attorney.  After 
the  reading,  the  attorney  gave  it  as  his  opinion,  that  no 
executor  had  been  designated,  and.  therefore,  the  widow  was 
entitled  to  letters,  and  announced  then  that  the  widow  was 
going  to  apply  for  letters.  The  material  part  of  what  took 
place  can  well  be  put  here  as  testified  to  by  the  appellees.  Mr- 
Lucas  testified  as  follows:  "Q.  In  what  capacity  was  Mr. 
Clark  present  on  that  occasion?  A.  As  attorney  for  Mrs. 
Bowers.    Q.  And  to  whom  did  he  give  that  advice  ?    A.  To 
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every  one  present,  all  that  were  there."  And  on  cross-exam- 
ination he  testified:  **Q.  You  have  also  said  that  I  advised 
all  the  folks  who  were  there.  Now,  do  you  remember  this, 
that  after  I  was  asked  to  read  this  will  and  did  so — ^and  the 
matter  of  the  failure  to  specifically  to  appoint  an  executor 
was  discussed — do  you  recall  that  I,  after  giving  my  opinion 
in  the  matter,  which  is  still  my  opinion,  distinctly  told  the 
folks  that  I  wanted  to  be  regarded,  distinctly,  as  attorney  for 
Mrs.  Bowers,  and  I  was  speaking  for  Mrs.  Bowers,  and  that 
if  any  one  there  had  any  idea  that  they  had  rights  of  any 
kind  in  the  matter,  that  they  should  get  individual  counsel. 
Do  you  recall  that  ?  A.  I  think  you  said  that.''  Mr.  John 
H.  Cook  testified :  "Q.  State  what  took  place  ?  A.  Ross  M. 
Bowers  handed  tlie  will  to  Linwood  Clark,  attorney  for  Hfrs. 
Bowers,  to  read  it.  A  discussion  arose  as  to  whether  the 
trustees  were  to  have  full  charge  of  the  estate.  We  were 
under  the  impression  we  were.  We  made  no  effort  to  protect 
our  interest  to  any  great  extent.  We  figured  that  Mrs.  Bowers 
had  taken  care  of  her  interests  and  we  did  not  think  it  neces- 
sary. Q.  What  advise  did  he  give  you  as  to  taking  out  letters 
on  the  estate  ?  A.  As  near  as  I  can  think  now,  he  told  us  if 
things  were  not  satisfactory,  we  could  get  individual  counsel, 
and  we  did."  Mr.  Samuel  M.  Lucas  was  a  resident  of  Balti- 
more County,  being  the  deputy  derk  of  the  Circuit  Court 
for  that  county,  but  Mr.  John  H.  Cook  was  a  permanent 
resident  of  Chicago,  being  in  Baltimore  County  merely  for 
the  funeral. 

Two  days  after  the  reading  of  the  will,  on  September  18th, 
letters  were  taken  out  by  Mrs.  Bowers;  Mr.  Lucas  being 
present  when  this  was  done,  at  the  invitation  of  Mrs.  Bowers 
and  her  attorney. 

The  principal  asset  of  the  estate  appears  to  have  been  a 
sum  of  ten  thousand  dollars  due  from  one  of  the  sons,  for 
which  debt,  an  understanding  had  been  had  between  tiie 
father  and  son  that  notes  aggregating  that  amount  should  be 
given  by  the  firm,  of  which  the  son  was  a  mraiber,  to  the 
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father.  Mr.  Bowers  died  before  this  was  accomplished.  The 
son  had  the  notes  drawn  by  his  firm  to  the  order  of  the 
trustees,  with  the  understanding  that  if  it  should  develop 
that  they  were  in  the  wrong  hands,  they  would  be  returned  to 
the  makers  and  new  ones  drawn  to  the  proper  party.  Both 
the  administratrix  and  the  trustees  claimed  to  have  the  right 
to  them,  and,  before  the  making  of  them  to  the  trustees,  the 
administratrix  repeatedly  demanded  them  from  the  firm,  and, 
although  promised  them,  they  were  made  to  the  trustees; 
from  whom  she  has  also  demanded  them  by  way  of  assign- 
ment, but  without  success.  The  administratrix  had  prepared 
the  necessary  papers  for  the  purpose  of  recovering  said  notes, 
and  notified  the  attorney  for  the  petitioners  of  that  purpose, 
whereupon  the  following  day,  May  26th,  1914,  the  petition  of 
the  appellees  was  filed. 

Although  the  right  to  administer  is  a  valuable  right,  it 
nevertheless  is  not  such  a  right  that  cannot  be  forfeited  or 
lost,  as  witness  the  provisions  referred  to  above,  calling  for 
action  by  those  entitled.  In  the  present  case,  it  was  not  neces- 
sary for  a  summons  or  notice  to  issue  to  either  of  the  appel- 
lees for  the  reason  that  one,  Lucas,  had  been  present  at  the 
probate,  and  the  other,  Cook,  was  a  non-resident  and  out  of 
the  State.  Under  the  provisions  of  section  43,  the  Court 
might  have  excluded  Lucas  after  the  expiration  of  thirty  days 
from  the  date  of  the  probate,  if  he  had  not  qualified :  and 
excluded  Cook  after  six  months  and  have  issued  letters  to  an 
administrator. 

Under  the  authority  of  Edwards  v.  Bruce,  8  Md.  3S7; 
Clagett  v.  Haivhins,  11  Md.  387;  Stocksdale  v.  Conaway,  14 
Md.  99 ;  Redman  v.  Chance,  32  Md.  42 ;  Pollard  v.  Mohler,, 
55  Md.  285 ;  McColgan  v.  Kenny,  68  Md.  261,  it  has  repeat- 
edly been  held  as  the  established  law  of  this  State  that  to 
enable  one,  first  entitled  to  letters  of  administration,  to  have 
letters  granted  to  another,  revoked,  he  must  move  to  have 
them  revoked  within  the  same  time  after  he  has  knowledge 
they  have  been  granted  as  that  provided  by  law  within  which 
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an  original  application  for  letters  is  to  be  made.  If  that  is 
still  to  be  the  law  in  this  State,  then  the  extreme  limit  in 
this  case  would  be  six  months  after  such  knowledge  acquired 
on  the  part  of  Mr.  Cook.  During  the  examination  of  Mr. 
Cook,  it  is  a  fact  that  he  testified  that  he  did  not  know  that 
Mrs.  Bowers  was  the  administrator  of  the  estate  until  the 
very  day  of  the  hearing,  June  16th,  1914,  but  we  think  we 
are  justified  in  concluding  from  the  Record  that  his  meaning 
was  not  that  he  did  not  know  as  an  actuality,  letters  had  been 
granted  to  her,  but  that  he  did  not  think  she  had  a  right  to 
them.  Let  us  review  briefly  our  reasons  for  this  conclusion. 
He  admitted  that  in  the  discussion  on  the  day  of  the  reading 
of  the  will,  the  question  was  raised  as  to  who  should  take 
charge  of  the  estate,  and,  although  he!  and  his  trustee  thought 
they  should,  they  did  nothing  to  protect  their  interests,  believ- 
ing Mrs.  Bowers  could  take  care  of  it.  He  and  his  co-trustee 
had  secured  separate  counsel  a  day  or  two  after  the  reading. 
Mr.  Clark,  whom  he  always  recognized  as  the  attorney  of 
Mrs.  Bowers,  visited  him  shortly  afterwards  in  Chicago  in 
consultation  over  her  rights  as  administratrix  to  the  notes, 
above  mentioned,  and  this  is  his  testimony  verbatim:  "Q. 
Didn't  you  just  say  the  $10,000  in  notes  was  discussed?  A. 
I  said  the  notes  were  discussed,  but  no  particular  amount. 
You  tried  to  make  m'e  believe  that  Mrs.  Bowers  had  charge 
of  this  estate.  Q.  Then  you  were  informed  Mrs.  Bowers  had 
charge  of  this  estate?  A.  No,  sir.  Tou  started  to  make  me 
believe  that.    I  don't  believe  it  yet." 

So,  it  is  apparent  his  statement,  that  he  did  not  know  until 
that  day  Mrs.  Bowers  was  the  administratrix,  was  a  mere 
quibble  of  words.  And  more  especially,  when  it  is  noted 
that  he  further  testified  that  he  had  come  on  from  Chicago 
to  have  determined  who  was  entitled  to  administer.  This  is 
a  jurisdictional  fact,  and  must  be  established  as  a  condition 
precedent  to  the  courts  entertaining  the  petition,  and  it  is 
inconceivable,  under  all  the  facts  disclosed  by  the  Record,  that 
this  appellee  did  not  have  knowledge  of  the  appointment. 
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The  contention  of  the  appellees  is  that  time  did  not  com- 
mence to  run  against  them  until  they  actually  had  knowledge 
of  their  rights,  and  that  they  promptly  filed  the  petition  upon 
learning  that  right.  In  other  words,  they  urge  that  although 
they  knew  the  terms  of  the  will,  yet  inasmuch  as  ihey  did 
not  understand  what  rights  they  had  by  a  true  construction 
of  those  terms,  they  are  not  barred  if  they  filed  their  appli- 
cation reasonably  after  that  information  was  acquired.  They 
urge  they  could  not  have  v/aived  something  they  did  not 
know  they  had.  This  argument  has  no  more  force  than  if  a 
person,  first  entitled  to  letters  on  the  estate  of  'an  intestate 
having  filed  a  petition  too  long  after  he  had  knowledge  that 
letters  had  been  granted  to  another,  would  argue  that  he 
could  not  be  barred  because  he  had  just  learned,  that  by  a 
correct  construction  of  the  statutes  governing  the  priority  of 
administration,  he  was  entitled.  This  Court  has  said,  the 
whole  purpose  of  the  testamentary  system  of  this  State,  is  to 
guard  against  all  needless  delay  and  to  secure  as  prompt  and 
speedy  settlements  of  estates  as  practicable.  If  a  person  is 
to  be  given  time  to  inform  himself  on  questions  of  construc- 
tion, when  the  facts  are  known  to  him,  what  limits  of  time 
are  to  be  placed  upon  him  ?  Is  he  to  be  limited  to  a  short 
time  or  can  he  wait  indefinitely  until  he  is  thoroughly  con- 
vinced and  satisfied? 

It  does  not  present  a  case  in  which  new  facts  are  disclosed 
to  them,  for  they  had  just  the  jsame  knowledge  of  facts  on 
the  day  the  will  was  read  as  they  had  on  the  day  their  peti- 
tion was  filed.  It  is  only  that  the  true  meaning  of  those  facts 
were  unknown  to  them.  It  does  not  present  a  case  wherein 
executors  were  expressly  named  in  a  will  of  which  they  had  no 
knowledge  of  either  the  will  or  the  contents  and,  although 
residing  in  the  State,  no  summons  or  notice  had  issued  to 
them  and  letters  had  been  granted  to  another,  for  Ibat  would 
constitute  a  lack  of  knowledge  of  facts  not  of  interpretation 
of  facts.  But  this  is  a  case  of  where  thev  did  know  the 
facts,  but  were  ignorant  of  just  exactly  what  rights  those 
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facts  gave  them.  However,  we  are  of  the  opinion,  even  if 
such  were  the  law,  that  the  facts  themselves  would  bar  these 
appellees  from  any  right  to  invoke  it  in  their  behalf.  It 
will  be  recalled,  from  the  testimony  set  out,  that  a  discusbicm 
arose,  after  the  reading  of  the  will,  as  to  who  had  the  right 
to  administer,  and  one  of  the  appellees  expressed  his  opinion 
as  contrary  to  that  of  the  attorney  and  was  advised  then  to 
consult  other  counsel,  which  they  did  immediately,  and  yet 
did  nothing  towards  asserting  their  own  right.  There  cer 
tainly  would  be  no  justice  in  permitting  a  person,  in  a  case 
of  this  nature,  to  come  forward  and  attempt  to  enforce  what 
he  says  is  a  conviction  now,  but  was  only  a  suspicion  eight 
months  before.  The  law  will  not  let  one,  when  he  comes  in 
conflict  with  a  rule  where  time  is  an  essential,  avoid  the  effect 
of  that  rule,  while  admitting  that  the  delay  has  been  occas- 
ioned by  his  blindly  shutting  his  eyes  and  not  attempting  to 
establish  what  he  has  expressed  as  his  belief  and  has  even 
been  advised  to  ascertain  for  a  certainty. 

Without  prolonging  this  opinion  any  further,  we  are  of 
the  opinion  that  the  appellant  is  not  to  be  censured  for  not 
having  filed  the  inventory  and  appraisement.  The  bulk  of  the 
estate,  as  we  have  said,  consisted  of  the  ten  thousand  dollars^ 
worth  of  notes,  and  we  think  she  was  justified  in  not  proceed- 
ing until  she  had  possession  of  them  and  thus,  ascertained 
with  certainty  the  amount  of  each,  etc.  That  she  could  not 
get  possession  was  due  entirely  to  the  efforts  of  the  trustees, 
and  it  is  not  for  them  to  criticise  her  for  that  omission.  The 
claim  of  conflict  between  the  administratrix  and  the  estate  as 
to  one  alleged  asset  can  be  readily  adjusted  by  a  proper  pro- 
ceeding and  does  not  call  for  her  removal. 

Being  of  the  opinion  that  the  Orphans'  Court  erred  in 
revoking  the  letters  of  the  appellant,  we  will  therefore  reverse 
the  order. 

Order  reversed  amd  petition  dismissed,  v^ith 
costs  to  the  appellant 
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THE  MAYOR  AND  COMMON  COUNCIL  OF 
HYATTSVILLE 


V8. 


WASHINGTON,   WESTMINSTER  AND  GETTYS- 
BURG RAILROAD  COMPANY. 

Condemnation  proceedings:  appointment  of  appraisers;  Act  of 
1912,  Chapter  117;  no  appeal. 

The  action  of  a  tribunal  with  limited  statutory  power,  from 
which  no  appeal  is  given,  is  final  and  conclusive,  and  can  not 
be  reviewed,  unless  its  action  exceeds  the  jurisdiction  so  con- 
ferred, p.  580 

The  jurisdiction  of  a  Circuit  Court  in  regard  to  condemna- 
tion proceedings  under  Chapter  117  of  the  Acts  of  1912,  is 
special  and  limited,  and  entirely  distinct  and  independent  from 
its  common  law  powers.  p.  580 

From  an  order  of  a  Circuit  Court  appointing  appraisers  in 
such  cases,  no  appeal  will  lie.  p.  580 

Decided  January  13th,  1915. 

Appeal  from  the  Circuit  Court  for  Prince  George's  Coun- 
ty.     (BEALIi^  J.) 

The  cause  was  submitted  to  Boyb^  C.  J.,  Briscoe, 
Btjbke,  Thomas,  Pattison,  Urner,  Stockbridge  and  Con- 
stable, JJ. 

VOL.  124  37 
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Vincent  A.  Sheehy  filed  a  brief  for  the  appellant. 

Marion  Duckett  and  T.  Howard  Duckett  filed  a  brief  for 
the  appellea 

Bbiscoe^  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  third  appeal  in  this  case.  The  first  is  reported 
in  120  Md.  128,  and  the  second,  in  122  Md.  660. 

The  facts  and  principles  of  law  controlling  the  case  were 
fully  stated  in  the  opinions  filed  and  reported,  on  the  former 
appeals,  and  need  not  be  repeated  in  this  case. 

The  proceedings  relate  to  the  condemnation  of  a  crossing 
for  railroad  purposes  at  Columbia  avenue,  in  Hyattsville, 
Prince  George's  County,  in  the  matter  of  the  petition  of  the 
Washington,  Westminster  and  Gettysburg  Railroad  Com- 
pany, the  appellee  here,  and  the  Mayor  and  Common  Coun- 
cil of  Hyattsville,  the  appellant. 

The  proceedings  of  oondenmation  were  instituted  in  the 
Circuit  Court  for  Prince  Greorge's  County,  under  the  Act  of 
1912,  Chapter  117,  regulating  the  procedure  for  the  acquisi- 
tion of  property  for  public  use  by  condemnation,  and  on  Octo- 
ber 22nd,  1913,  it  was  determined  that  the  appellee  was  en- 
titled to  condemnation  of  so  much  of  Columbia  avenue  as  was 
prayed  in  the  original  petition,  for  the  purposes  of  a  railroad 
crossing.  The  judgment  or  order  of  oondenmation  was  af- 
firmed by  this  Court  on  the  second  appeal,  in  122  Md.  667, 
in  a  very  clear  and  full  opinion  by  Chief  Judge  Boyd,  cov- 
ering the  entire  subject  matter  and  the  various  contentions  of 
the  parties. 

Subsequently  the  appellee  obtained  the  permission  and  ap- 
proval of  the  Public  Service  Commission,  of  the  State,  as  re- 
quired by  section  438  of  Article  23  of  the  Code,  as  to  the 
manner  and  the  method  of  the  crossing,  as  will  appear  by  the 
order  of  the  Commission,  set  out  in  the  reoori 

Afterwards,  on  the  23rd  of  June,  1914,  the  appellee  peti- 
tioned the  Court  for  the  appointment  of  appraisers  to  assess 
the  value  of  the  land  condenmed,  under  section  5,  Chapter  117 


Digitized  by 


Google 


M.,  &c.,  HYATTSVILLE  v.  W.,  W.  &  G.  R  CO.  579 
J£J  1  Opinion  of  the  Court 

of  the  Acts  of  1912,  and  a  copy  of  the  petition  was  served 
upon  the  defendant. 

Certain  objections  were  filed  on  the  part  of  the  defendant 
to  the  appointment  of  any  appraisers  whatever,  but  the  Court 
below,  after  a  hearing  on  the  petition,  overruled  the  objec- 
tions and  on  the  7th  day  of  July,  1914,  by  an  order  of  that 
date  appointed  three  appraisers  pursuant  to  the  provisions  of 
section  5,  Chapter  117  of  the  Acts,  with  certain  directions, 
which  will  appear  from  the  order  set  out  in  the  record. 

Subsequently,  the  defendant  filed  a  motion  to  strike  out  the 
order  of  July  7th,  appointing  the  appraisers,  and  this  motion 
upon  hearing  was  overruled,  by  the  Court  below,  on  the  l7th 
of  July,  1914.  And  this  appeal,  is  from  the  order  of  Court, 
appointing  the  appraisers,  and  also  from  an  order  of  Court, 
overruling  the  defendant's  motion  to  strike  out  the  previous 
order  of  July  7th,  1914,  appointing  the  appraisers. 

A  motion  to  dismiss  this  appeal  has  been  made  upon  the 
ground :  first,  that  the  appeal  is  without  warrant  of  law,  and 
second,  because  the  Act  of  1912,  Chapter  117,  under  which 
these  proceedings  were  had,  does  not  provide  for  an  appeal 
from  an  order  of  Court  appointing  appraisers. 

As  we  are  of  opinion  that  the  motion  to  dismiss  must  pre- 
vail, it  will  not  be  necessary  to  consider  the  otlier  questions 
discussed  in  the  appellant's  brief,  and  sought  to  be  raised  on 
the  record  now  before  us. 

By  Chapter  117  of  the  Acts  of  1912,  a  new  article  was 
added  to  the  Code  of  Public  General  Laws  of  1904,  to  be 
known  as  Article  33A,  ^'Eminent  Domain."  This  Act  pre- 
scribes and  regulates  the  procedure  for  the  acquisition  of 
property  for  public  use  by  condenmation  and  provides  that 
the  proceedings  therefor  shall  be  before  a  jury  in  Court,  in- 
stead of  before  a  sheriff's  jury. 

By  section  5  of  the  Act,  it  is  provided  that  immediately 
upon  the  expiration  of  the  time  for  appeal  from  any  judg- 
ment that  the  property  be  condemned  or  in  case  of  such  ap- 
peal upon  such  judgment  being  affirmed  and  remanded,  the 
lower  Court  shall  appoint  as  appraisers  three  inhabitants  of 
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the  city  or  county  where  such  property  i5  situated,  not  in 
anywise  interested  in  the  property  to  be  condemned,  nor  re- 
lated to  the  owner  or  owners  thereof,  etc.,  etc. 

By  section  6,  it  is  provided,  that  from  any  judgment  that 
the  property  be  condemned,  or  dismissing  the  petition,  an 
appeal  may  be  taken  to  the  Court  of  Appeals  within  ten  days 
after  the  entry  of  said  judgment,  but  not  afterward,  and  the 
record  shall  be  sent  up  to  the  Court  of  Appeals  within  thirty 
days  after  the  entry  of  the  appeal. 

It  will  be  thus  seen  that  the  statute  under  which  these  pro- 
ceedings were  had,  does  not  provide  for  an  appeal  from  an 
order  of  Court  appointing  appraisers. 

The  jurisdiction  of  the  Circuit  Court  for  Prince  George^s 
County,  in  proceedings  of  this  kind  is  a  special  and  limited 
one  and  entirely  distinct  and  independent  of  its  common  law 
powers. 

No  appeal  lies  to  this  Court  from  the  action  and  deter 
mination  of  the  Circuit  Courts  in  cases  of  this  kind,  if  they 
meet  the  requirements  of  the  law  a3  to  statutory  jurisdiction, 
unless  expressly  given  by  statute.  It  is  well  settled  that  the 
action  of  a  tribimal  with  limited  statutory  power  from  which 
no  appeal  is  given,  is  final  and  conclusive,  if  such  action  does 
not  exceed  the  jurisdiction  conferred  by  the  statute,  and  can- 
not be  reviewed  by  this  Court.  Jackson  v.  Bennett,  80  Md. 
76;  Moores  v.  Bel  Air  Water  Co,,  79  Md.  391;  Amsperger 
V.  Crawford,  101  Md.  248 ;  Josselson  v.  Sonnebom,  110  Md. 
550;  N.  Y.  Mining  Co.  v.  Midland  Co.  99  Md.  506. 

The  Circuit  Court  clearly  had  jurisdiction  under  the  stat- 
ute in  this  case  to  make  the  appointment  of  appraisers  and 
there  is  nothing  in  the  record  to  show  it  exceeded  its  juris- 
diction in  so  doing,  consequently  its  action  in  this  respect 
cannot  be  reviewed  in  this  Court.  For  the  reasons 
the  appeal  will  be  dismissed. 

Appeal  dismissed,  with  costs  to  the  aj 
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GEORGE  D.  HORSEMAN  and  EVA  B.  HORSEMAN, 
Teebetenants  of  Habry  G.  Hobneb^ 

vs. 
ELVIRA  E.  FURBU  SH. 

Appeals:  transmission  of  record;  delay;  burden  of  proof. 
Court  of  Appeals:  rules;  effect  of  law. 

The  rules  of  the  Court  of  Appeals,  incorporated  in  section 
6  of  Article  5  of  the  Code,  regarding  the  time  for  the  trans- 
mission of  records,  have  the  effect  of  law,  and  can  not  be 
waived.  pp.  582,  583 

Under  this  section  and  section  40  of  Article  5,  if  the  record 
is  not  transmitted  in  time,  the  appeal  will  be  dismissed,  unless 
it  be  shown  that  the  delay  was  caused  by  the  neglect,  omission 
or  inability  of  the  clerk  or  appellee^  and  this  burden  of  proof  is 
on  the  appellant.  p.  582 

In  the  computation  of  the  three  months  allowed  by  the  rule 
for  the  transmission  of  the  record,  the  time  begins  with  the 
date  on  which  the  appeal  was  ordered.  p.  582 

Where  the  clerk  had  prepared  the  record  in  ample  time,  and 
had  given  it  to  the  appellant  to  examine,  who  retained  it  so 
long  that  on  the  day  it  was  due  it  was  received  at  Annapolis 
too  late  for  delivery,  the  appeal  was  dismissed.  p.  585 

Decided  J aniuiry  13th,  1915. 

Appeal  from  the  Circuit  Court  for  Wicomico  County. 
(Standfobd^  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe^ 
Burke,  Thomas^  Pattison,  TTeneb,  Stockbbidqe  and  Con- 
stable, JJ. 
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L.  Claude  Bailey  (with  whom  was  Joseph  L.  Bailey  on 
the  brief),  for  the  appellant. 

E.  Stanley  Toadvin  and  Alonzo  L.  Miles,  for  the  appellee. 

Ubneb,  J,,  delivered  the  opinion  of  the  Court. 
The  order  for  the  appeal  in  this  case  was  filed  in  the 
Court  below  on  May  18th,  1914,  and  the  record  reached  this 
Court  on  the  19th  of  the  following  August.  A  motion  to  dis- 
miss the  appeal  has  been  filed  on  the  ground  that  the  record 
was  not  transmitted  within  the  time  prescribed  by  the  rule 
of  the  Court  of  Appeals,  embodied  in  section  6  of  Article  5 
of  the  Code  of  Public  General  Laws.  The  period  of  three 
months  allowed  for  that  purpose,  computing  from  the  date 
of  the  order  for  the  appeal,  was  exceeded  in  the  present  in- 
stance by  only  one  day,  but  as  the  terms  of  the  rule  are  ex- 
plicit and  positive  and  have  the  controlling  effect  of  a  statute 
upon  the  action  of  the  Court,  the  only  inquiry  open  to  us, 
upon  the  motion  to  dismiss,  is  that  permitted  by  another  rule 
(Code,  Art.  5,  sec  40)  which  provides  that: 

"No  appeal  shall  be  dismissed  because  the  transcript 
shall  not  have  been  transmitted  within  the  time  pre- 
scribed, if  it  shall  appear  to  the  Court  of  Appeals  that 
such  delay  was  occasioned  by  the  neglect,  omission  or 
inability  of  the  clerk  or  appellee;  but  such  neglect, 
omission  or  inability  shall  not  be  presumed,  but  must 
be  shown  by  the  appellant." 

It  is  the  plain  intent  of  this  provision  that  when  the  record 
does  not  reach  this  Court  in  due  time,  as  required  by  the 
rule,  a  motion  to  dismiss  must  prevail  unless  the  appellant 
relieves  himself  of  the  responsibility  for  the  delay  by  show- 
ing that  it  is  properly  chargeable  to  the  clerk  or  appellee.  If 
this  burden  of  proof  is  not  discharged,  "there  is,"  to  quote 
from  the  opinion  in  Steiner  v.  Harding,  88  Md.  345,  ''no  dis- 
cretion given  this  Court  to  entertain  the  appeal;  and  the 
appellee's  right  to  have  it  dismissed,  secured  as  it  is  by  the 
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positive  terms  of  the  rule,  becomes  fixed  and  indefeasible. 
The  rule  has  the  binding  force  of  a  statute  and  its  observance 
is  obligatory  on  this  Court.  We  have  no  power  to  relax  it, 
or  to  disregard  it  so  long  as  it  remains  unrevoked.  Cases 
falling  under  it  are  not  within  the  domain  of  a  judicial  dis- 
cretion, but  they  are  governed  by  its  imperative  provisions." 
There  has  been  no  variation  in  the  enforcement  of  the  rule 
according  to  its  evident  purpose.  Horsey  v.  Woodward, 
ante  p.  361;  M.  D.  &  7.  By.  Go.  v.  Hammond,  110  Md. 
124;  Estep  v.  Tuch,  109  Md.  528;  Parsons  v.  Padgett,  65 
Md.  356 ;  Willis  v.  Jcmes,  57  Md.  362 ;  Warburton  v.  Robirir 
soHj  113  Md.  24.  In  the  last  cited  case  it  was  said  that  the 
rule  ^'imposes  upon  the  appellant  the  burden  of  showing  that 
the  failure  to  forward  the  record  within  three  months  after 
the  entry  of  the  appeal  was  not  the  result  of  his  own  neglect, 
but  was  due  to  the  default  of  the  clerk  or  appellee.  *  *  *  In 
the  absence  of  proof  that  the  clerk  or  appellee  was  delinquent 
the  presumption  is  that  the  appellant  was  responsible  for  the 
delay,  and  he  must  satisfy  the  Court  that  by  proper  diligence 
the  record  could  not  have  been  prepared  and  transmitted  in 
time.  Ewell  v.  Taylor,  45  Md.  573 ;  N.  C.  R.  R.  Co.  v.  Rut- 
ledge,  48  Md.  262 ;  Mason  v.  Gauer,  62  Md.  263."  The  in- 
quiry to  which  we  are  confined,  therefore,  is  whether  the 
appellant  has  furnished  the  proof  required  by  the  rule. 

An  affidavit  of  the  clerk  of  the  Court  below  has  been  pre- 
sented from  which  it  appears  that  he  prepared  the  record  in 
this  case  at  the  request  of  coimsel  for  the  appellant ;  that  he 
completed  the  transcript  on  August  12th,  1914,  and  on  the 
same  day  notified  one  of  the  appellant^s  counsel,  the  other 
being  absent,  that  the  record  was  ready  for  inspection ;  that 
on  the  following  Saturday,  the  15th,  the  counsel  who  was 
absent  when  the  notice  of  the  12th  was  received  by  his  asso- 
ciate, called  for  the  record  and  took  it  with  him  for  examina- 
tion, and  late  on  the  afternoon  of  Monday,  August  I7th,  he 
suggested  certain  corrections,  which  were  accordingly  made, 
and  the  record  was  posted  that  evening  by  registered  mail 
addressed  to  the  Clerk  of  the  Court  of  Appeals.     There  is  a 
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deposition  of  the  postmaster  at  Annapolis  to  the  eflFect  that 
the  registered  package  in  question  was  received  at  his  office 
on  the  evening  of  August  ISth  too  late  for  delivery  that  day. 
The  time  of  the  receipt  of  the  package  at  the  Annapolis  post- 
office  is  shown  more  specifically  by  the  affidavit  of  the  registry 
clerk  that  it  reached  the  office  between  five  and  five-thirty 
o'clock  P.  M.  on  August  18th.  The  Secretary  of  this  Court 
deposed  that  he  caUed  at  the  post-office  in  Annapolis  between 
five  and  six  o'clock,  and  again  about  seven  o'clock,  on  the  even- 
ing of  August  18th,  and  that  on  neither  visit  did  he  find  a 
card  in  the  lock-box  of  the  Court  of  Appeals  giving  notice 
that  there  was  a  registered  parcel  for  the  Clerk  of  the  Court, 
although  it  is  customary  for  such  cards  to  be  placed  in  the 
box  when  there  are  such  parcels  for  delivery,  and  that  there 
was  no  such  card  in  the  box  when  he  went  to  the  office  for 
mail  about  nine  o'clock  on  the  morning  of  the  19th,  and  that 
the  package  was  delivered  to  him  when  he  received  the  eleven 
o'clock  mail.  It  is  apparent  that  this  affidavit,  while  it  refers 
to  a  practice  of  placing  cards  in  the  lock-box  for  the  purpose 
mentioned,  does  not  undertake  to  show  that  the  parcel  re- 
ferred to  was  received  at  the  post-office  on  August  iSth  in 
time  to  admit  of  such  a  notice  being  given  the  same  day,  and 
hence  it  does  not  conflict  with  the  sworn  statement  of  the 
postmaster  that  the  package  reached  the  office  too  late  for 
delivery  that  evening. 

The  substance  of  all  the  proof  offered  on  the  subject  of  the 
present  inquiry  has  ftow  been  stated.  It  does  not  impute  any 
accountability  for  the  delay  to  the  appellee  in  the  case,  and  it 
shows  affirmatively  that  the  clerk  fully  performed  his  duty 
by  completing  the  record  in  time  for  its  transmission  to  this 
Court  before  the  expiration  of  the  prescribed  period.  There 
were  six  days  yet  available  for  that  purpose  when  the  appel- 
lant's counsel  received  notice  on  August  12th  that  the  tran- 
script of  the  record  was  finished.  When  it  was  taken  for  in- 
spection on  the  15th  there  was  still  ample  time  to  forward 
it  by  any  of  the  customary  methods  of  carriage  with  reason- 
able assurance  that  it  would  reach  the  clerk  of  this  Court  on 
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or  before  the  18th.  If  it  had  been  mailed  at  the  point  of 
departure  on  the  morning  of  the  l7th  it  would  doubtless  have 
been  received  here  in  time.  But  when  it  appears  that  the 
forwarding  of  the  record  was  deferred  until  the  evening  of 
the  I7th,  under  the  circumstances  described,  and  there  is 
nothing  to  show  or  suggest  that  it  could  not  have  been  in- 
spected and  returned  to  the  clerk  for  earlier  mailing  or  that 
the  package  was  delayed  in  transit  between  Salisbury  and 
Annapolis  and  did  not  reach  its  destination  in  the  time  usu- 
ally required  for  that  class  of  mail,  it  is  clear  that  the  appel- 
lant must  assume  the  responsibility  for  the  fact  that  the 
transcript  did  not  reach  this  Court  within  the  period  defined 
by  the  rule. 

While  we  are  naturally  reluctant  to  enforce  the  rule  when 
the  time  it  allows  for  the  transmission  has  been  exceeded  by 
such  a  narrow  margin  as  on  this  appeal,  we  could  not  right- 
fully modify  its  express  and  definite  terms,  or  make  its  ap- 
plication depend  upon  a  mere  measurement  of  the  extent  to 
which  it  has  been  transgressed,  in  order  to  avoid  the  pre- 
scribed consequence  of  the  delay  in  a  particular  case.  Upon 
a  complete  examination  of  the  record,  however,  we  feel  less 
hesitation  in  sustaining  the  appellee's  right  to  a  dismissal,  as 
we  find  no  error  in  any  of  the  rulings  below  and  are  satisfied 
that  if  the  appeal  could  be  entertained,  the  judgment  would 
be  affirmed. 

Appeal  dismissed. 
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THE  QUARAlfTEE  TRUST  AND  BANKING  COM- 
PANY OF  GEORGIA,  a  Cobpobation, 

vs. 

WILLIAM  J.  FLANNERY. 

Subscriptions  to  bonds:  payments  in  installments;  sum^  to  be 
repaid  on  date  certain;  accrued  rights  and  forfeitures; 
subscriber  not  a  creditor  in  the  meaning  of     , 
attachment  laws. 

F.  "purchased"  from  an  agent  of  the  Guarantee  Trust  Co.  of 
Ga.  a  'T)ond''  of  that  company  to  the  general  effect  that  in  con- 
sideration of  a  certain  cash  payment  to  it,  and  of  the  payment  to 
it  of  a  certain  sum  for  a  certain  number  of  consecutive  months, 
the  company  obligated  itself,  as  trustee,  at  the  end  of  which 
number  of  consecutive  payments,  to  pay  a  stipulated  sum 
to  the  holders  of  record  of  the  contract;  there  were  provisions 
in  the  contract  for  an  equitable  distribution  to  such  holders  of 
similar  ^Tbonds''  of  the  surplus*  accrued  from  interest,  delin- 
quencies, fees  and  investments,  etc.,  and  the  Trust  Company  re- 
served the  right  to  anticipate  the  si)ecified  date  of  payment, 
upon  certain  contingencies ;  but  it  assumed  no  obligation  to  pay 
the  principal  sum  at  any  other  time  or  date  than  the  date  speci- 
fied; there  was  no  undertaking  on  its  part  to  repay,  or  pay, 
any  lesser  sum,  or  any  portion  of  the  installments  paid  in;  the 
Trust  Company  having  become  insolvent,  and  so  adjudicated, 
before  the  time  specified  for  the  payment  of  the  sum  stipulated 
in  "F.'s"  bond,  "F."  issued  a  non-resident  attachment  against 
the  funds  in  Baltimore  City  to  recover  the  sums  and  instaD- 
ments  that  had  been  paid  it  by  him,  according  to  the  obligations 
of  his  contract :  Held,  that  the  transaction  was  not  a  purchase, 
but  a  subscription  to  be  paid  in  a  certain  way  and  time,  with 
rights  to  accrue  when  all  the  installments  had  been  paid  when 
and  as  due,  and  with  the  possibility  of  forfeiture  in  case  of  cer- 
tain defaults.  p.  581 
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Before  the  arrival  of  the  time  when  the  sum  to  be  paid  by 
the  Trust  Company  was  due,  the  purchasers  of  such  'Tbonds''  are 
not  creditors,  in  the  sense  of  the  attachment  laws.  p.  591 

A  creditor  is  a  person  to  whom  any  obligation  is  due,  or  one 
who  has  the  right  to  require  the  fulfillment  of  an  obligation. 

p.  591 

The  insolvency  of  the  Trust  Company  and  the  appointment 
of  a  receiver  operated  to  mature  its  obligation,  as  a  claim  against 
the  funds  in  the  hands  of  the  receiver,  but  do  not  constitute  the 
holder  of  any  of  the  bonds  (whose  installments  are  not  all  due) 
a  creditor  within  the  meaning  of  the  attachment  laws.      p.  591 

Decided  January  12th^  1916. 

Appeal  from  the  Baltimore  City  Court    (Sopeb,  C.  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Burke, 
Thomas,  Pattison,  Ubneb,  Stockbridge  and  Constable, 
JJ. 

T.  Rowland  Slingluff  and  A.  Dcma  Hodgdon  (with  Sling- 
luff  &  Slingluff  on  the  brief) ,  for  the  appellant. 

Edward  L.  Ward,  for  the  appellee- 

Stockbbidoe,  J.,  delivered  the  opinion  of  the  Court. 

In  October,  1909,  the  appellee  purchased  from  an  agent 
of  the  appellant  a  "bond,''  which  was  expressed  in  the  fol- 
lowing terms: 

'TJnited  States  op  America. 
No.  50199. 
$2500.  $2500. 

Guarantee  Trust  &  Banking  Company. 
In  consideration  of  the  written  and  printed  subscrip- 
tion for  this  coupon  bond,  hereby  made  a  part  of  this 
contract,  and  in  consideration  of  the  payment  of  one 
hundred  dollars  and  the  further  payment  thereafter 
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of  a  monthly  premium  of  twenty  dollars  on  or  before 
the  fifteenth  day  of  each  succeeding  month  until  one 
hundred  and  twenty  monthly  premiums  have  been 
paid^  whereupon  all  payment  of  premiums  shall  cease, 
the  Guarantee  Trust  &  Banking  Company  as  trustee 
hereby  promises  and  guarantees  that  there  shall  be 
paid  to  the  registered  holder  of  this  bond  at  the  home 
office  of  the  Company  in  Atlanta,  Ga.,  the  sum  of 

Two  Thousand  Five  Hundred  Dollars 
and  this  bond's  equitable  proportion  of  the  surplus 
accrued  from  interest,  delinquencies,  investments  and 
fees,  from  similar  bonds  which  will  be  apportioned  to 
all  such  bonds  sold  the  same  calendar  year.  It  is  fur- 
ther expressly  provided  and  agreed  that  this  bond  and 
•coupons  attached  hereto  are  issued  and  accepted  sub- 
ject to  the  terms  and  conditions  of  the  application  here- 
for  and  the  terms  and  conditions  hereto  attached, 
which  are  made  a  part  of  this  contract  as  if  printed  on 
the  face  hereof. 

Issued  at  the  home  office,  Atlanta,  Ga.,  this  the 
eleventh  day  of  October,  1909. 

S.  E.  Smith, 
H.  S.  Miles,  President 

Secretary.'* 

Attached  to  the  bond  were  "terms  and  conditions,"  eleven 
in  number  to  which  reference  will  be  made  later.  There 
were  also  attached  fourteen  coupons,  each  for  the  sum  of 
$31.25,  falling  due  serially  on  the  first  days  of  January  and 
July,  the  last  of  them  maturing  January  1,  1920. 

A  year  later  the  appellee  purchased  a  second  of  the  same 
general  description  of  "bond,"  which  differed  somewhat  in 
phraseology  from  the  first,  in  that  the  coupons  were  specially 
referred  to,  the  matured  value  was  stipulated  to  be  paid  in 
gold,  and  the  proportion  of  accrued  surplus  was  to  be  dete^ 
mined  as  of  the  first  day  of  March,  1921.  There  were  still 
more  marked  differences  in  the  conditions  attached  to  the 
bond.    A  stipulation  for  the  retirement  of  the  bond  when  the 
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accumulated  profits  to  its  credit  should  amount  to  $2,500  was 
omitted,  the  loan  value  which  was  70%  of  the  credit  of  the 
reserve  in  the  first  bond  was  increased  to  80%,  and  some 
other  minor  variations.  These. differences  are,  however,  of 
little  or  no  importance  in  this  case. 

In  June,  1913,  the  Guarantee  Trust  &  Banking  Co.  was. 
found  to  be  insolvent,  and  receivers  were  appointed  for  it  in 
Georgia,  the  State  of  its  domicil.  At  the  time  when  the  ad- 
judication of  insolvency  was  made  Mr.  Flannery  had  paid 
$940,  on  account  of  the  "bond"  first  agreed  to  be  taken  by 
him,  and  $700  on  the  second.  Learning  of  some  funds  in 
the  City  of  Baltimore  belonging  to  the  Guarantee  Trust  & 
Banking  Co.,  in  October  of  1913  he  sued  out  a  non-resident 
attachment  under  which  he  sought  to  recover  the  $1,640,  so 
paid  by  him.  To  this  suit  the  Trust  Company  voluntarily 
appeared  and  contested  the  short  note  case.  It  is  from  the 
judgment  rendered  against  it  in  that  case  that  the  present 
appeal  is  taken. 

The  case,  therefore,  in  no  way  involves  any  question  of 
the  right  of  a  foreign  receiver  to  maintain  a  suit  in  our 
Courts,  but  only  the  contractual  rights  of  the  parties  under 
the  "bonds, '^  so  called.  If  the  appellee  was  not  a  creditor  of 
the  defendant  he  could  not  maintain  a  suit  against  it,  and 
the  case  should  have  been  withdrawn  from  the  consideration 
of  the  jury. 

Whether  he  was  or  was  not  a  creditor  is  the  sole  question 
in  the  case. 

It  is  proper,  in  limine,  to  have  dearly  in  mind  certain  mat- 
ters. The  purchase,  so  called,  of  the  bonds  was  not  a  pur- 
chase in  the  true  sense  of  that  term,  it  was  rather  a  sub- 
scription to  be  paid  in  certain  regular  instalments,  with 
rights  to  accrue  when  all  of  the  instalments  had  been  paid,, 
and  with  the  possibility  of  a  forfeiture  of  the  instalments 
paid  upon  the  happening  of  certain  defaults,  and  it  was  in 
reliance  upon  a  certain  number  of  such  defaults  that  the 
scheme  was  possible  of  fulfillment,  and  in  no  other  way. 
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By  the  terms  of  the  contract,  in  consideration  of  the  120 
consecutive  monthly  payments,  the  Trust  Company  obligated 
itself  that  there  should  be  paid  to  the  holder  of  record  of  the 
contract  a  stipulated  sum,  but  reserved  the  right  to  antici- 
pate the  specified  date  of  payment  upon  the  happening  of 
certain  conditions ;  it  assimied  no  obligation  to  pay  the  sum 
at  any  other  time  or  date,  but  it  did  agree  as  to  an  amoimt 
which  it  would  loan  on  the  contract  after  the  expiration  of 
two  years  from  the  date  of  the  making.  There  was  no  unde^ 
taking  to  pay,  or  repay  any  lesser  sum  or  any  portion  of  the 
instalments  which  might  have  been  paid  in.  The  Trust 
Company  did  in  addition  agree  to  make  itself  a  trustee  for 
the  benefit  of  the  subscriber  to  the  "bonds,"  thus  placing  him 
in  the  position  of  a  cestui  que  trust.  This  did  not  in  any 
way  create  a  relation  of  debtor  and  creditor.  That  relation 
could  not  arise  until  Mr.  Flannery  had  fully  performed  his 
part  of  the  contract,  that  is,  until  he  had  paid  the  120  instal- 
ments. 

Various  definitions  have  been  given  by  the  Courts  of  the 
term  creditor.  In  the  matter  of  Putman,  193  Fed.  464,  a 
creditor  is  said  to  be  '*a  person  to  whom  any  obligation  is  due, 
one  who  has  the  right  to  require  the  fulfillment  of  an  obliga- 
tion," and  in  the  case  of  the  Chestnut  St.  Trust  &  Savings 
Fund  Co/s  Est.,  217  Penn.  151,  it  is  said  that  "a  creditor  of 
an  estate  is  one  who  has  a  definite  demand  against  the  estate 
or  a  cause  of  action  capable  of  adjustment  and  liquidation 
upon  a  trial."  Suppose  that  prior  to  the  appointment  of  the 
receivers,  Mr.  Flannery  had  sued  the  Trust  Company  for  the 
money  which  he  had  paid  in,  up  to  the  time  of  the  bringing 
of  his  suit,  no  such  claim  could  be  entertained  for  a  moment 
under  the  contract  which  had  been  entered  into. 

What,  if  any,  change  was  wrought  by  the  appointment  of 
receivers  ?  It  operated  to  mature  the  obligation  of  the  Trust 
Company  as  a  claim  against  the  funds  in  the  hands  of  the 
receivers;  Union  Trust  Co.  v.  Belvedere  Hotel  Co.,  106  Md. 
507 ;  but  it  did  not  make  Flannery  a  creditor  of  the  Trust 
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Company  in  the  sense  in  which,  that  word  is  used  in  the 
attachment  law. 

Numerous  cases  were  cited  by  the  appellee  to  support  his 
contention,  and  special  reliance  was  placed  on  the  case  of  the 
Southern  Building  Association  v.  Pricej  88  Md.  155.  An 
examination  of  these  cases  shows,  that  in  every  instance 
where  the  remedy  by  attachment  was  allowed,  the  plaintiff, 
suing  as  a  creditor,  was  the  holder  of  a  matured  claim,  ad  in 
the  Price  case,  where  the  holder  of  stock  in  a  non-resident 
Building  Association  under  the  by-laws  of  the  association 
had  the  right  to  withdraw,  and  had  given  his  notice  of  with- 
drawal in  such  season  as  to  have  matured  his  right  to  pay- 
ment before  the  appointment  of  receivers. 

In  the  view  of  this  Court  the  present  case  falls  directly 
within  the  principle  laid  down  in  Failey  v.  FeCj  sometimes 
known  as  the  Iron  Hall  case,  83  Md.  83,  in  which  this  Court 
approved  a  distribution  by  the  ancillary  receivers  appointed 
in  this  State  to  such  claimants  as  held  matured  certificates, 
and  directed  the  payment  of  the  balance  of  the  f imd  over  and 
above  the  amounts  required  to  satisfy  such  creditors  to  the 
receiver  appointed  by  the  Court  of  Indiana.  It,  therefore, 
follows  that  there  was  error  in  refusing  the  first  and  second 
prayers  offered  by  the  defendant,  and  the  judgment  below 
must  be  reversed.  As  the  effect  of  this  would  be  to  with- 
draw the  case  from  the  jury,  the  case  will  not  be  remanded 
for  a  new  triaL 

In  the  view  above  taken,  the  fourth  prayer,  as  to  whether 
the  contract  was  a  Maryland  or  a  Greorgia  one,  becomes  imma- 
terial, and  it  is  unnecessary  to  pass  upon  it. 

Judgment  reversed,  without  a  new  trial,  with 
costs  to  the  appellant 
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STATE  OF  MARYLAND 

vs. 

JOHN  EDWARDS. 

False  pretenses :  sufficiency  of  indictment    Indictments :  nega- 
tiving exceptions. 

The  offense  of  obtaining  goods  or  chattels  by  false  pretenses, 
with  intent  to  defraud,  is  a  misdemeanor,  and  is  made  punish- 
fible  by  section  122  of  Article  27  of  the  Criminal  Code.    p.  594 

It  is  essential  to  the  validity  of  an  indictment,  that  the  par- 
ticular offense  should  be  charged  with  reasonableness  and  cer- 
tainty, and  that  it  should  allege  all  the  matters  that  are  material 
to  constitute  the  charge  made  against  the  accused.  p.  595 

By  section  498  and  section  501  of  Article  27  of  the  Criminal 
Code,  the  Legislature  has  removed  the  necessity  for  some  of  the 
technical  allegations  of  fraud  formerly  required  in  indictments 
for  obtaining  goods  under  false  pretenses.  p.  595 

Under  these  sections  of  the  Criminal  Code,  an  indictment 
charging  that  J.  E.,  etc.,  did,  by  false  pretense,  etc.,  to  D.  L, 
who  was  then  and  there  the  agent  and  servant  of  L.  W.  (which 
said  false  pretense  was  not  *  *  *  a  mere  promise  of  future  pay- 
ment, etc.,  *  *  ♦),  unlawfully,  etc.,  did  obtain  from  I.  W.,  a 
clock,  etc.,  etc.,  etc.,  is  not  demurrable,  although  the  indictment 
fails  to  charge  that  said  D.  L.  was  at  the  time  acting  within  the 
scope  of  his  authority  as  such  agent  and  servant  of  L.  W.  p.  596 

In  general,  indictments  may  set  out  facts  according  to  their 
legal  import,  or  according  to  their  outward  form.      pp.  597, 598 

What  one  does  through  his  agent,  he  does,  as  a  matter  of  law, 
himself.  p.  598 

Indictments  of  statutory  offenses  are  sufficient  when  set  out 
in  the  words  of  the  statute,  and  the  traverser  is  brought  within 
their  terms.  p-  ^^^ 

Decided  Jarmary  12tli,  1915. 
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Appeal  from  the  Criminal  Court  of  Baltimore  City, 
(Elliott,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  case  was  submitted  on  brief  to  Boyd,  C.  J.,  Bbiscoe, 
Burke,  Thomas,  Pattison,  Ubner,  Constable  and  Stock- 

BBIDGE,  JJ. 

Edgar  Allcm  Poe,  The  Attorney-General,  Wm,  F,  Broenr 
ing.  The  State's  Attorney  for  Baltimore  City,  and  Horton 
S.  Smith,  Assistant  State's  Attorney  for  Baltimore  City, 
filed  a  brief  for  the  appellant. 

Bbiscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  submitted  without  oral  argument.  The  in- 
dictment contains  three  counts.  The  first  charges  the  trav- 
erser with  obtaining  one  clock  of  the  value  of  eight  dollars, 
from  Louis  R.  Wolf  by  a  certain  false  pretence  made  to  one 
Dundas  Logan,  who  was  then  and  there  the  agent  and  servant 
of  the  said  Wolf,  with  intent  to  defraud,  knowing  the  false 
pretence  to  be  false. 

The  second  count  chaises  the  larceny  of  the  property,  and 
the  third  with  receiving  the  property  knowing  it  to  have  been 
stolen. 

The  traverser  demurred  to  the  first  count,  and  his  demurrer 
was  sustained,  and  a  judgment  entered  in  favor  of  the  trav- 
erser, upon  this  count.  He  was  tried  before  the  Court,  with- 
out a  jury,  upon  the  second  and  third  counts  upon  the  plea 
of  not  guilty  and  was  acquitted. 

From  the  action  of  the  Criminal  Court  of  Baltimore  City 
in  sustaining  the  demurrer  to  the  first  count  of  the  indict- 
ment, the  State  has  appealed. 

The  single  question  in  the  case  is  as  to  the  sufficiency  and 
validity  of  the  first  count  of  the  indictment,  which  was  de- 
clared by  the  Court  below  to  be  bad,  and  insufficient  to  sus- 
tain a  conviction  under  it. 

VOL.  124  38 
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The  first  count  as  set  out,  in  the  record  is  as  follows: 
"The  jurors  of  the  State  of  Maryland,  for  the  body 
of  the  City  of  Baltimore,  do  on  their  oath  present  that 
John  Edwards,  late  of  the  City  of  Baltimore  afore- 
said, on  the  twenty-eighth  day  of  February,  in  the 
year  of  our  Lord  nineteen  hundred  and  fourteen,  at  the 
City  of  Baltimore  aforesaid,  by  a  certain  false  pre- 
tence by  him  then  and  there  made  to  Dundas  Logan, 
who  was  then  and  there  the  agent  and  servant  of 
Louis  R.  Wolf  (which  said  false  pretense  was  not  then 
and  there  a  mere  promise  for  future  payment,  and 
was  not  then  and  there  a  mere  promise  for  future  pay- 
ment not  intended  to  be  performed),  unlawfully,  know- 
ingly and  designedly  did  obtain  from  Louis  R.  Wolf 
one  clock  of  the  value  of  eight  dollars  current  money, 
of  the  goods,  chattels,  moneys  and  property  of  Louis 
R.  Wolf  with  intent  then  and  there  to  defraud,  he,  the 
said  John  Edwards,  then  and  there  well  knowing  the 
said  false  pretence  to  be  false  then  and  there,  con- 
trary to  the  form  of  the  Act  of  Assembly  in  such  case 
made  and  provided,  and  against  the  peace,  government 
and  dignity  of  the  State." 

The  offense  of  obtaining  goods  or  chattels  by  false  pretense 
with  intent  to  defraud  is  a  misdemeanor  in  this  State,  and  is 
punished  as  provided  in  section  122,  Art.  27,  Vol.  3,  of 
Bagby's  Code. 

This  section  provides  that : 

"Any  person  who  shall  by  any  false  pi-etense  obtain 
from  any  other  person  any  chattel,  money  or  valuable 
security,  with  intent  to  defraud  any  person  of  the 
same,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  punished  by  fine  and  imprisonment,  or  by 
confinement  in  the  penitentiary  for  not  less  than  two 
years  nor  more  than  ten  years,  as  the  court  shall 
award,  provided  always,  that  if  upon  the  trial  of  any 
I)erson,   indicted   for   such   misdemeanor   it   shall  be 
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proved  that  lie  obtained  the  property  in  question  in 
any  such  manner  as  to  amount  in  law  to  larceny  or 
robbery,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted  of  such  misdemeanor,  and  no  person  tried 
upon  such  misdemeanor  shall  be  afterwards  liable  to 
be  prosecuted  for  larceny  or  robbery  upon  the  same 
facts;  and  provided  also,  that  a  mere  promise  for  fu- 
ture payment,  though  not  intended  to  bo  performed, 
shall  not  be  sufficient  to  authorize  a  conviction  under 
this  section/' 

It  is  a  well  settled  rule  of  criminal  pleading,  that  it  is  an 
essential  requisite  to  a  valid  indictment  that  the  particular 
offense  should  be  charged  with  reasonable  clearness  and  cer- 
tainty and  that  it  should  all^e  all  matters  material  to  con- 
stitute the  offense  charged  against  the  accused,  one  of  the 
objects  being  to  enable  the  accused  to  plead  a  former  acquittal 
or  conviction  in  bar  of  a  second  prosecution  for  the  same 
offense. 

In  indictments  for  obtaining  goods  and  chattels  by  false 
pretenses  the  Legislature  of  the  State,  by  statute,  has  removed 
the  necessity  for  some  of  the  technical  all^ations  of  fact, 
formerly  required  in  indictments  of  this  class  of  cases. 

By  section  498  of  Article  27  of  the  Code,  it  is  provided, 
that  in  any  indictment  for  false  pretenses,  it  shall  not  be 
necessary  to  state  the  particular  false  pretense  intended  to  be 
relied  on  in  proof  of  the  same,  but  the  defendant  on  appli- 
cation to  the  State's  Attorney  before  trial,  shall  be  entitled 
to  the  names  of  the  witnesses  and  a  statement  of  the  false 
pretenses  intended  to  be  given  in  evidence.  And  by  section 
oOl  of  the  same  article  of  the  Code,  it  is  further  provided,  it 
shall  be  sufficient  in  any  indictment  for  obtaining  any  prop- 
erty by  false  pretenses  to  allege  that  the  defendant  did  the 
act  with  the  intent  to  defraud,  without  alleging  the  intent  of 
the  defendant  to  be  to  defraud  any  particular  person,  and 
upon  trial,  it  shall  not  be  necessary  to  prove  an  intent  on  the 
part  of  the  defendant  to  defraud  any  particular  person,  but 


Digitized  by 


Google 


596  STATE  vs.  EDWARDS. 

Opinion  of  tbe  Ck>urt  n24 

it  shall  be  sufficient  to  prove  that  the  defendant  did  the  act 
charged  with  an  intent  to  defraud. 

We  have  examined  the  case  with  care,  and  fail  to  find  anj 
reasonable  ground  upon  which  the  traverser's  demurrer  to  the 
first  count  of  this  indictment  should  have  been  sustained. 
The  count  is  in  the  usual  form  and  it  seems  to  us,  charges 
all  the  essential  matters  necessary  to  constitute  the  offense 
of  obtaining  property  by  false  pretenses,  as  provided  by  the 
statute. 

While  it  appears  from  the  docket  entries,  that  the  tra- 
verser's demurrer  to  the  first  count  was  entered  short,  it  is 
"  stated  in  the  brief  filed  on  behalf  of  the  State,  there  being 
no  brief  filed  on  the  part  of  the  appellee,  that  the  only  point 
made  by  the  attorney  for  the  traverser  was  that  the  indict- 
ment in  charging  that  the  false  pretense  was  made  to  Dundas 
Logan,  who  was  then  and  there  the  agent  and  servant  of 
Louis  R.  Wolf,  did  not  charge  that  said  Logan  was  at  that 
time  acting  within  the  scope  of  his  authority  as  such  agent 
and  servant  of  Louis  R  Wolf.  It  was  on  this  ground  that 
the  demurrer  was  sustained. 

Conceding  this  to  be  true,  it  is  difficult  to  perceive  how 
this  omission  could  be  held  to  be  sufficient  to  make  lie  first 
count  of  the  indictment  defective  and  render  it  had  upon  a 
demurrer. 

The  allegation  of  the  indictment  is,  that  the  property  of 
Louis  R.  Wolf  was  unlawfully,  knowingly  and  designedly 
obtained  from  him  (Wolf)  the  owner  of  the  property,  by  a 
certain  false  pretense  made  by  the  traverser  to  Dondas 
Logan,  who  was  then  and  there  the  agent  and  servant  of 
Louis  K  Wolf.  In  other  words,  the  indictment  charged  that 
the  property  of  Wolf,  the  principal,  was  obtained  from  him 
by  means  of  a  false  pretense  made  to  his  agent  and  servant, 
Dundas  Logan. 

The  averment  in  this  count,  would  clearly  be  sufficient  to 
sustain  a  conviction  under  the  indictment,  if  supported  by 
proof,  as  required  in  such  cases. 
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In  Owens  v.  State,  83  Wis.  496,  it  was  said :  Had  it  been 
shown  that  Newman  was  the  cashier  or  agent  of  the  bank, 
then  the  false  pretenses  made  to  him  would  have  been  made 
to  the  bank  and  the  money  obtained  from  the  bank,  its  owner, 
through  its  authorized  agent. 

In  Schaumloeffel  v.  The  State,  102  Md.  470,  it  was  held 
that  a  charge  in  an  indictment  of  obtaining  by  false  pretense 
''eighteen  hundred  dollars  current  money''  could  be  sustained 
and  supported  by  proof,  that  a  check  for  that  sum  was  given 
to  the  defendant  and  that  he  obtained  the  money  by  means 
thereof. 

!Mr.  Bishop,  in  his  work  on  New  Criminal  Procedure,  Vol. 
1,  sec.  332,  Second  Edition,  says,  the  indictment  properly 
charges  all  the  facts  whereof  the  judges  do  not  take  cogniz- 
ance and  it  need  not  do  more.  The  rule  for  indictment,  sub- 
ject to  exceptions,  is,  it  may  set  out  the  facts  according  to  the 
legal  import,  or  their  outward  form,  at  the  pleader's  election. 
Thus,  what  one  does  through  his  agent,  he  does  in  matter  of 
law  himself.  So  that  if  James  as  the  agent  of  Samuel  pays 
money  to  Richard,  the  payment  is  in  law  from  Samuel  to 
Richard ;  and  the  pleader  may  if  he  chooses  so  allege  it^  not 
even  mentioning  the  name  of  James.  Or,  if  a  sale  is  made  to 
one  as  agent  for  another,  the  indictment  may  charge  it  as 
made  to  the  latter.  Yet  it  may  equally  well  set  out  the 
transaction  according  to  its  outward  form,  introducing  the 
name  of  the  agent;  or,  in  the  latter  case,  charge  the  sale  as 
made  to  the  agent.  State  v.  WerUtvorth,  35  N".  H.  442 ;  Com- 
monwealth V.  Call,  21  Pick.  515;  Reg.  v.  Mosely^  9  Cox  C. 
C.  16. 

In  People  v.  Fitzgerald,  92  Mich.  328,  it  is  charged  that 
the  traverser  obtained  certain  money  from  Berry  Bros,  by  a 
false  pretense  made  to  Joseph  H.  Berry,  one  of  the  members 
of  the  firm.  It  was  contended  that  the  authority  of  Joseph 
H.  Berry  to  give  the  money  did  not  appear,  but  the  Court 
held  that  the  allegation  that  Joseph  H.  Berry,  to  whom  the 
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pretence  was  made,  was  a  member  of  the  firm  of  which  the 
money  was  obtained  was  suflScient  to  meet  this  objection. 

It  is  well  settled,  that  the  averments  of  an  indictment  may 
be  proved  according  to  their  l^al  effect.  An  averment  of  a 
sale  by  A.  is  supported  by  proof  of  a  sale  made  by  B.,  his 
agent,  and  an  averment  of  a  sale  to  A.,  is  supported  by  proof 
of  a  sale  to  B.,  his  agent  Commonwealth  v.  Park,  1  Gray, 
553 ;  Commonwealth  v.  Jeffries,  7  Allen,  548. 

Mr.  Hochheimer,  in  his  work  on  Criminal  Law,  sec  163, 
Second  Edition,  says,  "an  averment  that  the  defendant 
received  money  from  A.  is  established  when  it  appears  that 
the  money  was  in  fact  paid  to  the  defendant  by  B.,  acting  as 
A.'s  agent.  A  charge  of  obtaining  money  from  A.  by  means 
of  a  false  pretense  is  sustained  by  proof  that  the  pretense  was 
made  to  B.,  who  comjnunicated  it  to  A.,  and  thereupon,  by 
the  latter's  direction,  paid  the  money  to  the  defendant  Com- 
monwealth V.  Bagley,  7  Pick.  279 ;  Commonwealth  v.  GqH, 
21  Pick.  515. 

Indictments  for  statutory  offenses,  of  course,  are  sufficient 
when  set  out  in  the  words  of  the  statute,  and  when  the  tra- 
verser is  brought  within  their  terms.  Dickhaui  v.  SiaiB,  85 
Md.  458. 

The  indictment  in  this  case,  we  think,  sufficiently  described 
the  offense,  for  which  the  traverser  was  indicted,  and  is  fully 
approved  by  the  adjudged  cases  in  this  State.  State  v.  Blvi- 
zard,  70  Md.  385 ;  Denton  v.  State,  77  Md.  527 ;  Camett  v. 
State,  85  Md.  1;  Jules  v.  State,  85  Md.  305;  Schaumloeffel 
v.  State,  102  Md.  470. 

For  the  reasons  stated  the  judgment  of  the  Court  below 
must  be  reversed  and  a  new  trial  awarded  on  the  first  count 
of  the  indictment. 

Judgment  reversed,  cause  remanded  for  a  twJtf 
trial  on  the  first  count  of  the  indictmenl. 
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EDWIN  M.  WmiEK,  Trustee. 


vs. 


THE  PHILADELPHIA  AND  READING  COAL  AND 

IRON  COMPANY  a^v  THE  BALTIKORE  TRUST 

COMPANY. 

Interpleader:  nature  of — ;  pleading;  eifect  of  answer;  admis- 
sions; exhibits.     Cross-hills:  not  available  as  defenses. 
Landlord  and  tenant :  ivhen  entitled  to  an 
interpleader. 

Jurisdiction  in  cases  of  interpleader  is  founded  upon  a  con- 
flict between  two  or  more  persons  severally  claiming  the  same 
debt  through  separate  and  distinct  interests,  while  the  person 
liable  to  discharge  the  debt  is  unable  to  ascertain  which  claim- 
ant is  entitled,  and  is  threatened  with  two  or  more  suits  in 
respect  to  a  subject-matter  in  which  he  claims  no  interest,  and 
in  regard  to  which  he  is  an  indifferent  stakeholder,   pp.  606,  607 

Where  a  case  is  set  down  by  the  complainants  for  hearing 
on  bill  and  answer,  the  allegations  of  pertinent  facts,  as  distin- 
guished from  matters  of  opinion,  in  the  answers,  must  be  taken 
as  true;  and  material  averments  of  the  bill  denied  by  the  an- 
swers, or  neither  admitted  nor  denied,  can  not  be  considered. 

p.  607 

But  admissions,  within  the  meaning  of  the  rule,  need  not  be 
expressly  made,  but  may  be  inferred  from  the  necessary  or  nat- 
ural import  of  the  language  used.  p.  608 

In  considering  the  import  and  meaning  of  the  answer,  the 
exhibits  of  the  defendant  may  be  considered.  p.  609 
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In  general,  in  the  case  of  interpleader,  the  amount  of  the 
fund  in  the  hands  of  the  complainant  must  be  taken  as  stated  lit 
the  bill,  and  can  not  be  controverted  by  the  answers.       p.  609 

If  it  should  be  shown  that  the  amount  alleged  to  be  due,  aud 
which  the  complainant  ofiPers  to  pay  into  court,  is  not  in  fact 
the  true  amount,  because  of  improper  deductions  by  the  plain- 
tiff from  the  amount  actually  due,  it  may  disclose  a  case  in 
which  the  plaintiff  is  not  indifferent  as  between  the  defendants, 
and  not  entitled  to  require  them  to  interplead.  p.  609 

In  an  interpleader  suit,  the  answer  of  one  defendant  may  ht 
read  as  evidence  against  a  co-defendant,  to  prove  that  the  de- 
fendant, whose  answer  is  read,  made  a  claim  for  the  fund  in 
dispute.  p.  609 

In  such  a  suit,  a  denial,  in  the  answer  of  one  of  the  defend- 
ants, of  the  facts  upon  which  the  claim  of  the  other  defendant 
rests,  is  immaterial,  as  relating  to  matters  to  be  litigated  be- 
tween the  defendants.  p.  609 

To  entitle  a  complainant  to  a  decree  for  an  interpleader,  it 
is  not  necessary  for  him  to  decide  close  questions  of  fact  or  nice 
questions  of  law;  but  it  is  sufficient  if  there  is  a  reasonable 
doubt  as  to  which  of  the  claimants  is  entitled  to  the  debt.  p.  609 

Although  in  general  a  tenant  can  not  maintain  a  suit  for 
interpleader  against  his  landlord,  an  exception  is  where  there  is 
privity  between  the  landlord  and  the  opposing  claimant,  as 
where  the  title  of  the  other  claimant  is  derived  from  that  of  the 
lessor,  or  where  both  defendants  claim  under  the  lessor  by  dif- 
ferent titles.  p.  610 

To  defeat  the  complainant's  right  to  an  interpleader  on  the 
ground  that  he  is  not  an  indifferent  stakeholder,  the  interest 
which  it  is  objected  that  he  has  must  be  in  the  very  thing  or 
fund  itself  which  is  the  subject-matter  of  the  suit.    pp.  610-611 

A  subject  not  germane  to  the  pending  controversy  can  not  be 
injected  into  that  litigation  by  means  of  a  cross-bill.         p-  ^^^ 

A  defendant  in  a  strict  interpleader  suit  can  not  have  relief 
by  cross-bill  against  the  complainant.  p.  ^1^ 
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The  litigation  between  the  complainant  and  defendant  must 
be  confined  to  the  thing  or  debt  in  the  hands  of  the  complain- 
ant, and  the  defendant  can  not  inject  a  different  subject-matter 
into  the  litigation.  p.  611 

Decided  Jamux/ry  ISth,  1915. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 
(Duffy,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Burke,  Thomas,  Pattisox,  Urner,  Stockbridge  and  Con- 
stable, J  J. 

David  Ashy  for  the  appellant. 

//.  Ralph  Cover  and  Enos  S.  Stockbridge  (with  whom  was 
Ralph  Robinson  on  the  brief),  for  the  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  of  complaint  in  this  case  was  filed  by  the  Phila- 
delphia and  Reading  Coal  and  Iron  Company,  a  Pennsyl- 
vania corporation  (hereinafter  referred  to  as  the  Coal  Com- 
pany), alleging  that  in  January,  1900,  Cumberland  Dugan, 
■''as  attorney  in  fact  for  all  the  Dugan  heirs,"  executed  to  it 
a  lease  of  certain  tracts  of  coal  lands  in  Schuylkill  County, 
Pennsylvania,  a  copy  of  which  was  filed  with  the  bill;  that 
Philip  N.  Nicholas,  a  lunatic,  was,  at  the  time  of  the  filing 
of  the  bill,  entitled,  "by  reason  of  his  being  heir  at  law  of 
his  brother,  C.  D.  Nicholas,  one  of  the  said  Dugan  heirs,  who 
died  intestate  on  the  23rd  of  April,  1913,  to  a  one-seventy- 
second  share  of  the  royalties  due  under  such  lease  from  the 
first  day  of  July  to  the  30th  day  of  November,  1913,  such 
royalties  amoimting  to  $49.93  and  accruing  under  the'^  said 
lease;  that  Edwin  M.  Wilmer  claims  to  be  substituted  trustee 
of  the  trust  estate  under  the  will  of  Jane  H.  Nicholas,  and 
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that  the  Baltimore  Trust  Company,  a  body  corporate  of  the 
State  of  Maryland  (hereinafter  called  the  Trust  Company), 
to  be  substituted  committee  of  Philip  N.  Nicholas;  that  the 
said  Edwin  M.  Wilmer  (hereinafter  referred  to  as  the  Trus- 
tee) **has  demanded  and  claims  that  the  amount  now  due 
under  the  said  lease  shall  be  paid  to  him''  as  Trustee,  as  ap- 
pears from  his  letters  filed  with  the  bill  as  a  part  thereof, 
and  that  the  Trust  Company  has  likewise  demanded  and 
^'claims  the  same  shall  be  paid  to  it"  as  Committee  of  Philip 
X.  Nicholas,  as  shown  by  its  letter  also  filed  as  a  part  of  the 
bill ;  that  the  plaintiff  was  unable  to  decide  between  said  con- 
flicting claimants,  and  while  it  was  ready  and  anxious  to  pay 
the  amount  appearing  to  be  due  from  it  to  Philip  N.  Nicho- 
las" ;  as  royalties  for  the  time  specified,  and  as  the  same  shall 
accrue  from  time  to  time,  to  and  for  the  use  of  the  one  really 
entitled,"  it  could  not  safely  make  any  payment  on  account 
thereof,  or  recognize  either  of  the  conflicting  claims  until 
the  questions  involved  therein  are  settled  ^^by  some  Court  of 
competent  jurisdiction" ;  that  while  neither  of  said  claimants 
had  instituted  suit  against  the  plaintiff  for  the  recovery  of 
said  amount  now  due,  yet  the  plaintiff  was  apprehensive  of 
suits  by  them;  that  the  plaintiff  had  no  claim  or  interest 
whatever  in  the  said  royalties,  and  that  it  desired  and  thereby 
offered  to  pay  the  same  into  Court.  The  bill  then  prayed 
that  the  Trustee  and  Trust  Company  be  required  to  inte^ 
plead  and  adjust  their  said  demands;  that  they  and  their  at- 
torneys, etc.,  be  restrained  from  conmiencing  or  prosecuting 
any  action  or  actions  at  law  in  respect  to  said  demands,  and 
for  further  relief,  and  there  was  attached  to  the  bill  an  affi- 
davit that  the  matters  contained  in  the  bill  were  true  as  al- 
leged, and  that  the  bill  was  not  filed  by  the  plaintiff  in  collu- 
sion with  either  of  the  defendants,  but  of  its  uwn  accord  for 
relief,  etc. 

The  lea^-ie  referred  to  and  filed  with  the  bill,  which  i^ 
dated  January  1st,  1900,  and  purports  to  have  been  executed 
and  acknowledged  by  a  number  of  persons,  including  Edwin 
M.  Wilmer,  Cumberland  D.  Nicholas,  by  his  attorney  in 
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fact,  and  George  C.  Nicholas,  committee  of  the  estate  of 
Philip  N.  Nicholas,  by  his  attorney  in  fact,  granted  to  the 
plaintiff,  the  Coal  Company,  the  exclusive  right  of  digging, 
mining,  carrying  away,  etc.,  coal  in  and  from  certain  tracts 
of  land  in  Schuylkill  County,  Pennsylvania,  in  which  the 
grantors  or  lessors  owned  certain  interests,  for  the  term  of 
fifteen  years,  ending  on  the  Slst  of  December,  1913,  in  con- 
sideration  of  the  covenants  therein  on  the  part  of  the  Coal 
Company  and  the  payment,  monthly,  of  specified  amounts 
per  ton  for  each  and  every  ton  of  coal  mined  and  shipped  by 
the  Coal  Company. 

The  first  of  the  letters  from  the  Trustee  to  the  plaintiff, 
filed  with  the  bill  and  dated  July  12th,  1913,  after  notifying 
the  plaintiff  that  by  a  decree  of  Circuit  Court  No.  2  of  Bal- 
timore City,  George  C.  Nicholas,  surviving  Trustee  of  Philip 
N.  Nicholas  under  the  will  of  Jane  H.  Nicholas,  deceased, 
had  been  removed  and  that  he  had  been  appointed  Trustee  in 
his  place,  continues  as  follows:  "All  the  coal  land  interests 
covered  by  the  estate  of  Philip  N.  Nicholas  are  a  part  of  the 
above  trust  estate,  and  demand  therefor  will  be  made  by  me 
as  Trustee  for  all  monthly  revenues  accruing  from  said  coal 
land  interests.  T  beg  leave  to  suggest  that  you  hold  any  . 
revenue  now  due,  pending  my  sending  you  a  certified  copy 
of  the  decree  of  Court."  The  second  letter  notified  the  Coal 
Company  that  he  had  qualified  as  Trustee,  and  that  he  had 
exhibited  to  the  attorney  for  the  Coal  Company  in  Baltimore 
a  list  of  the  property  of  said  trust  estate  and  submitted  to 
them  his  right  to  demand  and  receive  the  revenue  from  the 
coel  land  interests  in  Pennsylvania,  and  the  third  letter  stated 
that  he  had  been  waiting  patiently  for  a  settlement  of  "the 
money  due  the  trust  estate  of  Jane  H.  Nicholas  for  the 
benefit  of  Philip  N.  Nicholas  on  accoimt  of  vested  interests 
in  the  Dugan  tracts  of  coal  lands  in  Schuylkill  County,  Penn- 
sylvania" ;  that  under  the  advice  of  his  attorney  he  had  de- 
clined to  enter  into  any  agreement  with  the  committee  of 
Philip  N.  Nicholas,  and  requested  the  plaintiff  to  "promptly" 
remit  amounts  due  the  said  trust  estate.    The  letter  referred 
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to  in  the  bill  as  containing  the  demand  of  the  Trust  Company 
was  from  its  attorney,  and  was  dated  December  17th,  1913. 
It  states^  "we  hereby  make  demand  on  you  for  one-third  of 
the  rentals  of  certain  coal  lands  in  Pennsylvania  held  by  you 
for  P.  N.  Nicholas.  As  you  know,  the  Baltimore  Trust  Com- 
pany is  committee  for  Nicholas,  who  has  been  adjudged  a 
lunatic,  and  as  such  committee  is  entitled  to  this  proportion. 
This  matter  has  been  held  up  for  some  time  and  we  must 
therefore  insist  upon  inamediate  payment." 

The  Court  below  passed  an  order  requiring  the  defend- 
ants to  answer  the  bill,  and  the  plaintiff  to  pay  the  $49.93 
into  Court,  and  ordered  an  injunction  to  issue  as  prayed. 
The  Trust  Company  filed  its  answer,  admitting  the  allega- 
tions of  the  bill  and  consenting  to  the  relief  prayed.  The 
Trustee  filed  his  answer  on  the  24th  of  January,  1914,  in 
which  he  denies  the  allegations  of  the  first  paragraph  of  the 
bill.  In  reply  to  the  second  paragraph  of  the  bill,  the  answer 
says  "that  he  admits  that  Philip  Norboume  Nicholas  is  an 
heir  at  law  of  his  brother,  C.  D.  Nicholas;  that  C.  D.  Nicho- 
las died  intestate" ;  that  the  respondent  "believes  that  said 
Philip  Norboume  Nicholas  is  entitled  as  the  heir  at  law  of 
his  brother  to  a  one-seventy-second  share  of  certain  coal  lands 
in  Schuylkill  County,  Pennsylvania,"  but  that  he  denies  that 
Philip  Norboume  Nicholas  is  a  lunatic,  and  also  denies  all  the 
other  allegations  of  said  paragraph.  In  answer  to  the  third 
paragraph  of  the  bill  he  claims  to  be  the  Trustee  of  the  trust 
estate  under  the  will  of  Jane  H.  Nicholas  of  the  life  estate  of" 
Philip  N.  Nicholas,  but  he  denies  that  the  Trust  Company 
is  the  substituted  Committee  of  Philip  N.  Nicholas,  and 
avers  that  the  proceedings  under  which  the  Trust  Company 
"claims  its  committeeship"  are  void.  In  reference  to  the 
fourth  paragraph  he  admits  sending  the  letters  referred  to, 
but  neither  admits  nor  denies  the  alleged  demand  of  the 
Trust  Company,  and  denies  all  other  allegations  of  the  fourth 
paragraph.  He  admits  "that  the  questions  involved  in  the 
bill"  should  be  settled  by  some  Court  of  competent  jurisdic- 
tion, but  denies  the  other  averments  of  the  fifth  paragraph 
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of  the  bill.  In  answer  to  the  sixth  paragraph  he  admits  that 
he  has  not  instituted  any  suit  against  the  plaintiff,  and  says 
he  has  no  knowledge  of  any  suit  by  the  Trust  Company,  and 
that  he  denies  the  other  allegations  of  the  sixth  paragraph* 
He  neither  admits  nor  denies  the  averments  of  the  seventh 
paragraph,  but  calls  on  the  plaintiff  for  full  proof. 

With  his  answer  the  Trustee  filed  a  cros»-biU  against  the 
Coal  Company  and  the  Trust  Company,  in  which,  after  set- 
ting out  the  proceedings  in  this  case,  he  alleges  that  he  is  the 
duly  substituted  Trustee  under  the  will  of  Jane  H.  Nicholas,, 
by  an  order  of  Circuit  Court  No.  2  of  Baltimore  City,  which 
authorized  him  to  prosecute  suits  for  the  recovery  of  any 
property  due  and  belonging  to  the  trust  estate ;  that  Jane  H» 
Nicholas  was  at  the  time  of  her  death  the  owner  of  an  inters 
est  in  the  coal  lands  referred  to;  that  by  her  will  her  prop- 
erty was  divided  into  six  equal  parts,  and  that  one  of  said 
parts  devolved  upon  him  as  Trustee  for  the  benefit  of  Philip 
N.  Nicholas,  who  is  still  living,  during  his  natural  life ;  that 
he  held  said  interest  in  the  coal  lands  as  tenant  in  common 
with  others^  and  that  the  land  was  mined  by  the  Coal  Com- 
pany without  any  agreement  with  him  or  his  predecessor; 
that  the  Coal  Company  had  committed  other  trespasses  on 
said  land,  and  that  the  acts  of  the  Coal  Company  in  mining 
under  the  authority  of  the  lease  referred  to  and  committing 
other  trespasses  on  said  land  were  ^^acts  of  disseisor  against" 
him ;  that  the  Coal  Company  has  mined  large  quantities  of 
coal  on  said  land  for  which  it  has  never  accounted  to  the 
plaintiff,  and  that  he  is  entitled  to  such  an  accounting;  that 
the  Trust  Company  claims  the  fund  to  be  paid  into  Court  by 
virtue  "of  its  alleged  committeeship";  that  the  Trust  Com- 
pany is  not  the  Committee  for  Philip  N.  Nicholas,  that  the 
proceedings  under  which  it  was  appointed  are  void,  and  that 
the  Trust  Company,  "under  color  of  its  alleged  committee- 
ship, has  wrongfully  received  and  accepted,  money  due"  to 
him  as  Trustee.    The  prayer  of  the  cross-bill  is  that  the  Coal 
Company  may  be  required  to  account  to  the  Trustee  for  his 
interest  in  all  coal,  etc.,  taken  by  it  from  said  lands;  that  it 
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may  be  enjoined  from  further  trespassing  thereon,  and  that 
it  may  be  adjudged  to  pay  to  the  Trustee  such  damages  as 
may  have  been  sustained  by  reason  of  its  wrongful  acts;  that 
the  lunacy  proceedings  under  which  the  Trust  Company 
claims  to  have  been  appointed  Committee  may  be  declared 
void,  and  that  it  msLy  be  required  to  account  to  the  Trustee 
for  all  moneys  wrongfully  received  by  it,  etc. 

The  bill  of  interpleader  and  the  answers  thereto  were  sub- 
mitted on  the  bill  and  answers,  and  the  Court  on  the  27th  of 
March,  1914,  passed  an  order  requiring  the  Trustee  and  the 
Trust  Company  to  interplead  their  respective  claims,  etc. 
On  the  same  day  the  Court  sustained  the  demurrers  of  the 
Coal  Company  and  Trust  Company  to  the  cross-bill,  and  dis- 
missed the  cross-bill  without  prejudice  to  the  Trustee  to 
"avail  himself  of  such  remedies  as  he  might  otherwise  be 
entitled  to."    From  these  orders  the  Trustee  has  appealed. 

In  3  Pomeroy's  Equity  (2nd  Ed.),  sec.  1320,  the  author 
says:     "When  two  or  more  persons,  whose  titles  are  con- 
nected by  reason  of  one  being  derived  from  the  other,  or  both 
being  derived  from  a  common  source,  claim  the  same  thing, 
debt  or  duty,  by  different  or  separate  interests,  from  a  third, 
and  he,  not  knowing  to  which  of  the  claimants  he  ou^t  of 
right  to  render  the  right  or  duty,  or  to  deliver  the  thing, 
fears  he  may  be  hurt  by  some  of  them,  he  may  maintain  a 
suit  and  obtain  against  them  the  remedy  of  interpleader.  *  *  * 
The  object  of  the  suit  is,  that  the  conflicting  claimants  shall 
litigate  the  matter  among  themselves,  without  involving  the 
stake-holder  in  their  controversy,  with  which  he  has  no  inter- 
est. *  *  *  The  ground  of  the  jurisdiction  is  plain.    The  party 
seeking  the  remedy  is  exposed  to  the  hazard,  vexation,  and 
expense  of  several  actions  at  law  for  the  same  demand,  while 
he  is  ready  and  willing  to  satisfy  that  demand  in  favor  ot 
the  claimant  who  establishes  his  right  thereto."     Following 
the  views  expressed  in  National  Park  Bcmk  v.  Lanahm,  60 
Md.  477,  Mr.  Miller  states  the  ground  of  jurisdiction  as 
follows:    '^ Jurisdiction  in  cases  of  interpleader  is  founded 
upon  a  conflict  between  two  or  more  persons  severally  claim- 
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ing  the  same  debt  through  separate  and  different  interests, 
and  the  person  liable  to  discharge  the  debt  is  unable  to  ascer- 
tain which  of  the  claimants  is  entitled,  and  he  is  therefore 
threatened  with  two  or  more  suits  in  respect  of  a  subject 
matter  in  which  he  claims  no  interest  and  in  regard  to  which 
he  is  an  indifferent  stake-holder."  Miller's  Equity  Pro., 
sec.  722;  Emerick  v.  New  York  Life  Ins.  Co.,  49  Md.  362; 
Home  Life  Ins.  Co.  v.  Caulk,  86  Md.  385.  It  follows  from 
these  statements  of  the  ground  of  equitable  jurisdiction  in 
such  cases  that  to  warrant  a  decree  there  must  be  two  or  more 
claimants,  through  separate  and  different  interests  and  whose 
titles  ^  connected  by  being  derived  one  from  the  other  or 
from  a  common  source,  of  the  same  thing  or  debt,  in  which 
the  party  seeking  relief  claims  no  interest  and  as  to  which  he 
is  an  indifferent  stake-holder. 

The  case  having  been  set  down  for  hearing  by  the  plaintiff 
on  the  bill  and  answers,  the  allegations  of  pertinent  facts,  as 
distinguished  from  matters  of  opinion,  in  the  answers  must 
be  taken  as  true,  and  nwiterial  averments  of  the  bill  denied 
by  the  answers,  or  neither  admitted  nor  denied  cannot  be 
considered  {Miller's  Equity  Pro.,  Bees.  255-256),  and  the 
appellant  contends  that  as  he  denied  some  of  the  material 
averments  of  the  bill  and  neither  admitted  nor  denied  others, 
there  was  error  in  the  order  of  the  Court  below  requiring  the 
defendants  to  interplead.  This  contention  requires  us  to 
determine  the  effect  of  the  appellant^s  answer  upon  the  es- 
sential averments  of  the  bill. 

The  first  paragraph  of  the  bill,  which  was  denied  by  the 
answer,  alleges  the  execution  of  the  lease  by  the  attorney  in 
fact  for  all  the  Dugan  heirs,  while  the  answer  thereto  simply 
denies  the  averments  of  that  paragi^ph.  The  second  para- 
graph of  the  bill  alleges  that  the  royalties  involved  represent 
a  part  of  the  interest  of  only  one  of  the  Dugan  heirs,  viz., 

C.  D.  Nicholas,  which  devolved  upon  Philip  N.  Nicholas,  as 
one  of  his  heirs  at  law.     The  answer  does  not  deny  that  C. 

D.  Nicholas  was  a  party  to  the  lease,  and,  being  in  general 
terms,  may  be  treated  as  only  a  denial  that  it  was  executed 
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by  aU  the  Dugan  heirs,  which  is  entirely  immaterial  so  far 
as  the  particular  fund  involved  is  concerned.  Indeed  wheii 
the  first  and  second  paragraphs  of  the  bill  are  read  in  con- 
nection with  the  appellant's  answer  to  these  paragraphs  and 
his  letters  to  the  plaintiff,  which  are  admitted  by  the  answer, 
the  answer  must  be  regarded  as  an  admission  that  the  fund 
in  possession  of  the  plaintiff  arose  out  of  some  contract  or 
lease  concerning  the  lands  referred  to,  to  which  C.  D.  Nicho- 
las was  a  party,  for  the  demand  made  in  his  letter  of  July 
12th  was  a  demand  for  '^all  monthly  revenue  accruing  frwn 
said  coal  land  interests."  The  monthly  revenues  referred 
to  must  have  had  their  origin  in  some  contract  with  the^wner 
of  the  interest  from  which  they  were  derived,  and  if  we  are 
permitted  to  consider  the  appellant's  croe&-bill  in  construing 
his  answer  it  would  seem  clear  that  all  his  answer  to  the  first 
paragraph  of  the  bill  means  is  that  neither  he  nor  his  pre- 
decessor executed  the  lease.  Moreover,  the  royalties  referred 
to  in  the  bill,  and  which  the  plaintiff  offered  to  pay  into 
Court,  were  the  royalties  alleged  to  be  due  for  the  time  stated 
under  the  lease  in  question.  The  fifth  paragraph  of  the  bill 
alleged  that  the  plaintiff  was  unable  to  decide  between  the 
claimants  of  these  royalties,  and  could  not  safely  pay  same 
"until  the  questions  involved  in  said  claims  were  settled"  by 
the  Court,  and  in  answer  to  this  paragraph  the  appellant  ad- 
mits "that  the  questions  involved  in  said  bill  of  complaint 
should  be  settled  authoritatively  by  some  Court  of  competent 
jurisdiction."  As  the  questions  referred  to  in  the  bill  were 
the  questions  involved  in  the  claims  of  the  defendants  to  these 
royalties  under  the  lease,  the  appellant's  answer  admitting 
that  these  questions  should  be  decided  is  a  substantial  admisr 
sion  of  these  royalties.  Having,  then,  in  effect,  an  admis- 
sion of  the  execution  of  the  lease,  so  far,  at  least,  as  C.  D. 
Nicholas  is  concerned,  and  that  the  royalties  mentioned  in 
the  bill  are  the  royalties  due  under  the  lease,  the  denial  in 
the  third  paragraph  of  the  answer  of  "all  other  allegations" 
of  the  second  paragraph  of  the  bill  must  be  confined  to  the 
amount  of  those  royalties.    It  is  said  in  23  Cyc,  27,  upon  the 
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authorities  cited  in  the  note,  that  the  amount  of  the  fund  in 
the  hands  of  the  plaintiff  "must  be  taken  to  be  as  stated  by 
the  complainant,  and  cannot  be  controverted  by  the  answers 
for  the  purpose  of  having  it  adjudicated."  Of  course,  if  it 
should  be  shown  that  the  amount  alleged  to  be  due,  and  which 
the  plaintiff  offers  to  pay  into  Court,  is  not  in  fact  the  true 
amount  because  of  improper  deductions  by  the  plaintiff  from 
the  amount  actually  due,  it  may  disclose  a  case  in  which  the 
plaintiff  is  not  indifferent  between  the  defendants  and  there- 
fore not  entitled  to  a  decree  requiring  them  to  interplead. 
And,  too,  where  it  does  not  otherwise  sufficiently  appear  that 
the  plaintiff  is  a  disinterested  stake-holder,  a  denial  of  the 
correctness  of  the  amount  of  the  debt  alleged  to  be  due  may 
be  sufficient  to  pmt  him  to  the  proof  of  his  averment  in  order 
to  show  that  he  is  disinterested.  WUliams  v.  Matthews,  47 
N.  J.  Eq.  199,  20  Atl.  261.  But  in  the  case  at  bar  the  answer 
does  not  suggest  that  the  amount  stated  in  the  bill  is  not  the 
correct  amount  of  the  royalties  due  the  interests  represented 
by  Philip  N.  Nicholas  as  the  heir  at  law  of  C.  D.  Nicholas 
for  the  time  specified,  and  the  allegations  of  the  bill  and  the 
admissions  contained  in  the  answer  are  sufficient  to  show  that 
the  plaintiff,  as  to  this  fund,  is  a  mere  stake-holder. 

The  answer  of  the  Trust  Company  shows  that  it  made  a 
claim  to  the  fund  in  the  hands  of  the  plaintiff  (Crane  v. 
McDonald,  23  N.  E.  991),  and  the  denial  of  the  appellant  of 
the  facts  upon  which  the  claim  of  the  Trust  Company  rests, 
and  the  averment  that  the  proceedings  in  which  it  was  ap- 
pointed Committee  are  void,  are  immaterial  as  relating  to 
matters  to  be  litigated  between  the  defendants.  23  Cyc.  27, 
note  9.  It  is  not  necessary  *'for  the  plaintiff  to  decide,  at 
his  peril,  either  close  questions  of  fact  or  nice  questions  of 
law,-'  but  it  is  sufficient  if  there  is  "a  reasonable  doubt  as  to 
which  claimant  the  debt  belongs.''  Crane  v.  McDonald, 
supra. 

The  appellant  also  contends  that  the  demands  of  the  defend- 
ants were  not  for  the  same  fund.  The  answer  of  the  Trust 
Company  admits  that  it  claimed. the  royalties  referred  to  in 
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the  bill,  and  the  letter  of  the  appellant  to  the  plaintiff  states 
that  "all  the  coal  land  interests  covered  by  the  estate  of  Philip 
N.  Nicholas''  are  a  part  of  the  trust  estate  which  he  repre- 
sents, and  that  demand  would  be 'made  by  him  for  ''all 
monthly  revenue  from  said  coal  land  interests.''  His  answer 
admits  that  part  of  the  coal  land  interests  of  Philip  N.  Nicho- 
las is  the  interest  he  acquired  as  the  heir  at  law  of  C.  D. 
Nicholas,  and  as  his  demand  was  for  all  monthly  revenues  ac- 
cruing from  Philip  N.  Nicholas's  interest  it  necessarily  in- 
cluded the  fund  in  the  hands  of  the  plaintiff. 

He  further  contends  that  the  lease  referred  to  shows  that 
the  plaintiff  is  the  tenant  of  the  Trust  Company,  and  that  as 
it  is  not  competent  for  a  tenant  to  deny  his  landlord's  title, 
the  plaintiff  does  not  stand  indifferent  between  the  defend- 
ants. If  the  plaintiff  is  the  tenant  of  the  Trust  Company  as 
representing  Philip  N.  Nicholas  it  is  only  so  as  to  the  inter- 
est in  the  coal  lands  which  devolved  upon  him  as  the  heir  at 
law  of  C  I).  Nicholas,  and  any  right  that  the  appellant  may 
have  to  revenues  accruing  from  the  same  interest  must  also 
have  been  acquired  from  C.  D.  Nicholas.  The  well  recognized 
exception  to  the  rule  that  a  tenant  cannot  nwiintain  a  suit  for 
interpleader  against  his  landlord  is  where  there  is  privity 
between  his  landlord  and  the  opposing  claimant,  that  is,  where 
the  title  of  the  other  claimant  is  derived  from  that  of  the 
lessor,  or  where  both  defendants  claim  imder  the  lessor  by 
different  titles.  In  such  cases  the  tenant  does  not  dispute  his 
landlord's  title.  3  Pom^roy's  Equity  (2nd  Ed.),  sec.  1327, 
note  2,  p.  2043. 

It  is  also  su^ested  that  the  plaintiff  is  not  an  indifferent 
stake-holder  because  he  has  paid  the  revenue  since  the  death 
of  C.  D.  Nicholas  to  some  one.  But  the  record  does  not  show 
to  whom  it  was  paid,  and  if  it  was  paid  to  the  Trustee  to 
whose  right  the  appellant  succeeded  he  would  have  no  cause 
to  complain.  But  apart  from  that,  the  bill  only  refers  to  the 
fund  in  the  hands  of  the  plaintiff.  It  is  said  in  3  Pomeroifs 
Equity  (2nd  Ed.),  sec.  1325:  "The  interest,  however,  which 
shall  defeat  the  relief  must  be  in  the  very  thing  or  fund  itself, 


Digitized  by 


Google 


WILMEK  vs,  PHILA.  k  JREADIXG  C.  &  1.  CO.  C>11 
]l^(J  1  Opinlou  of  the  Court. 

which  is  the  subject  matter  of  the  suit/'  and  in  u  note  to  that 
section  it  is  said:  "If,  therefore,  the  phiintiff  has,  with  re- 
spect to  other  property  not  the  subject  matter  of  the  present 
suit,  an  interest  that  one  of  the  defendants  shall  succeed,  be- 
cause the  decision  thus  made  will  be  favorable  to  his  own 
futnre  litigation  concerning  that  other  property, — this  is  no 
objection  to  his  maintaining  a  suit  for  an  interpleader.'' 

In  respect  to  the  appellant's  cross-bill  it  is  only  necessary 
to  say  that  it  does  not  relate  to  the  same  subject  matter  re- 
ferred to  in  the  Coal  Company's  bill.  The  subject  matter  of 
the  Coal  Company's  bill  is  a  fund  derived  from  the  interest 
in  the  coal  lands  owned  by  Philip  N.  Nicholas  as  one  of  the 
heirs  at  law  of  C.  D.  Nicholas,  while  the  cross-bill  relates  to 
Philip  N.  Nicholas's  interest  in  said  coal  land  under  the  will 
of  Jane  H.  Nicholas.  In  Hooper  v.  Central  Trust  Co.,  81 
Md.  559,  Judge  McSheery^  speaking  for  the  Court,  said: 
■*lt  is  undoubtedly  true  that  a  subject  not  germane  to  a  pend- 
ing controversy  cannot  by  means  of  a  cross-bill  be  injected 
into  the  litigation.  *  *  *  The  cross-bill  may  set  up  additional 
facts  not  alleged  in  the  original  bill  where  they  constitute  a 
part  of  the  same  defenses  and  relate  to  the  same  subject  mat- 
ter." See  also  Wakeman  v.  Kingsland  et  (d.,  46  N.  J.  Eq. 
113,  18  Atl.  680,  where  it  is  stated  in  the  syllabus;  "A  de- 
fendant in  a  strict  interpleader  suit  cannot  have  relief  by 
cross-bill  against  the  complainant."  The  reason  for  this  rule 
is  manifest.  The  litigation  between  the  plaintiff  and  defend- 
ant must  be  confined  to  the  thing  or  debt  in  the  hands  of  the 
plaintiff,  and  the  defendant  cannot  inject  into  the  litigation 
a  different  subject  matter. 

It  follows  from  what  has  been  said  that  the  decrees  of  the 
Court  below  must  be  affirmed. 

Decrees  affirmed  and  case  renumded,  the  casts 
in  this  Court,  and  the  costs  of  the  cross-bill, 
in  the  Court  below,  to  be  paid  by  the  appel- 
lant 
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ALBEKT  S.  GILL,  Teustee  in  Bankruptcy  of  B.  Kahn 
&  Bros.  Company,  a  Cobpoeation, 

DAVID  ASH  AND  ISIDORE  ASH, 

AND 

SAME 

SAME  AND  LAURA  ROSALIE  WILKINSON. 

Directors  of  corporations:  liability  to  creditors. 

There  must  be  a  breach  of  duty  by  the  directors  of  a  corpora- 
tion, and  an  injury  therefrom  resulting,  before  they  can  be  held 
personally  liable.  p.  619 

Decided  January  13th,  1915, 

Two  appeals  from  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambler,  J.) 

The  ciiuses  were  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas,  Pattison,  Urner,  Stockbridge  and  Con- 
stable, J  J. 

Samuel  J.  Fisher,  for  the  appellant. 

David  Ash,  for  the  appellees. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  lower  Court  sus- 
taining demurrers  filed  by  the  appellees  to  the  whole  amend- 
ed bill  of  complaint,  and  dismissing  the  bill  with  costs. 

The  bill  was  filed  by  the  appellant,  as  Trustee  in  Bank- 
ruptcy of  B.  Kahn  &  Bros.  Company  against  David  Ash  and 
Isidore  Ash,  who  were  at  one  time  directors  of  the  bankrupt 
corporation,  to  recover  the  sum  of  three  thousand  two  hun- 
dred dollars  alleged  to  be  the  assets  of  the  corporation,  and 
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which  were  paid  out  to  various  persons  under  the  circum- 
stances hereinafter  stated. 

The  corporation  was  adjudged  bankrupt  on  the  18th  day 
i^i  Septeml)er,  1013,  by  the  Ignited  States  Court  for  the  Dis- 
trict of  Maryland,  and  the  appellant  was  elected  trustee,  and 
qualified  and  filed  the  required  bond,  and  was  authorized  by 
an  order  of  that  Court  to  institute  this  suit. 

It  appears  from  the  allegations  of  the  bill  that  prior  to 
August,  190S,  a  partnership  business  was  conducted  by  Ben- 
jamin and  Bernard  Kahn,  trading  as  B.  Kahn  &  Bros,  who 
were  subsequently  adjudged  bankrupts,  and  the  stock,  fix- 
tures, book  accoimts  and  good  will  of  the  business  were  sold 
to  the  firm  of  Lewis  Baer  &  Co. 

On  August  19,  1908,  B.  Kahn  &  Bros.  Company  was  in- 
corporated with  a  capital  stock  of  ten  thousand  dollars,  di- 
vided into  two  thousand  shares  of  the  par  value  of  five  dol- 
lars each,  and  immediately  after  its  organization  it  purchased 
from  Lewis  Baer  &  Co.  the  assets  of  the  bankrupt  concern 
of  B.  Kahn  &  Bros.,  for  seventy-five  per  cent  of  the  capital 
.%)ck  of  the  newly  organized  company,  which  was  conducted 
from  the  date  of  its  organization  until  July  19,  1910,  by  a 
Board  of  Directors  coipposed  of  Lewis  Baer,  president,  Solo- 
mon Baer,  vice-president,  Moses  Baer,  secretary-treasurer, 
and  Benjamin  Kahn,  manager,  none  of  whom  received  a 
salary,  except  Benjamin  Kahn,  who  was  paid  thirty-five  dol- 
lars per  w^k. 

On  tho  19th  of  July,  1910,  the  numl^er  of  directors  was 
reduced  from  five  to  three,  and  David  Ash,  Isidore  Ash  and 
Benjamin  Kahn  were  elected  directors,  and  the  business  of 
the  corporation  was  conducted  by  these  directors  until  Janu- 
ary 27 ,  19 IS,  Benjamin  Kahn  acted  as  business  manager 
of  the  corporation  and  the  Messrs.  Ash  took  charge  of  all  its 
legal  and  financial  aflFairs. 

Differences  arose  between  the  Messrs.  Baer  and  Benjamin 
Kahn  as  to  the  proper  methods  of  conducting  the  business 
and  the  policy  of  its  management,  which  finally  resulted  in 
Kahn  attempting  to  purchase  the  holdings  of  the  Baers,  in 
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order  to  rid  himself  of  them  as  directors  and  officers  of  the 
corporation,  so  that  he  could  manage  the  business  in  his  own 
way  and  in  accordance  with  his  own  policies.  Kahn  was  the 
owner  of  two  hundred  and  fifty  shares  of  the  capital  stock  of 
the  corporation,  and  the  Baers  were  the  holders  of  the  bal- 
ance of  said  stock  Kahn  had  no  money  with  which  to  pur- 
chase the  holdings  of  the  Baers,  and  he  employed  David  and 
Isidore  Ash,  the  appellees  in  this  case,  to  enter  into  negotia- 
tions with  the  Baers  for  the  purchase  of  their  stock,  to  pro- 
cure a  loan  sufficient  to  purchase  the  same,  and  to  advise  him 
in  the  premises. 

The  Messrs.  Ash  opened  negotiations  with  the  Baers,  the 
result  of  which  was  that  the  latter  on  June  29,  1910,  sold 
their  entire  holdings  to  Benjamin  Kahn  for  seven  thousand 
dollars, — two  thousand  dollars  of  which  was  to  be  paid  in 
cash,  and  the  balance  was  to  be  paid  by  two  promissory  notes, 
dated  June  29,  1910 — one  for  one  thousand  dollars,  and  one 
for  four  thousand  dollars,  payable  in  weekly  instalments  of 
twenty-five  dollars  each,  said  notes  to  be  signed  by  Benjamin 
Kahn  and  Lena  Kahn,  his  wife.  In  order  to  pay  the  ne(#- 
sarv  cash  consideration,  the  Messrs.  Ash  negotiated  a  loan  of 
two  thousand  dollars  for  Benjamin  Kahn  from  Arthur  Le 
Grice  Wilkinson  and  Laura  Kosalie  Wilkinson,  his  wife, 
upon  the  following  terms,  to  wit :  That  Kahn  should  deliver 
to  them  a  promissory  note  payable  to  them  and  the  survivor 
of  them,  for  the  sum  of  twenty-two  hundred  dollars,  with 
interest,  payable  in  the  following  manner:  Eight  hundred 
dollars  on  January  10,  1911,  eight  hundred  dollars  on  Janu- 
ary' 10,  1912,  and  six  hundred  dollars  on  January  10,  1913. 

On  June  30,  1910,  an  agreement  was  entered  into  between 
Benjamin  Kahn  and  David  Ash  which  was  filed  with  the 
bill  as  a  part  thereof.  In  this  agreement  Kahn  obligated 
himself  to  assign,  set  over,  and  transfer  to  David  Ash  seven- 
teen hundred  and  fifty-five  shares  of  the  capital  stock  of  the 
B.  Kahn  &  Bros.  Co.,  a  body  corporate,  and  upon  complia^^ 
with  the  terms,  agreements,  covenants  and  conditions  therein 
set  forth  said  capital  stock  should  be  transferred  by  Ash,  hi^ 
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heirs,  personal  representatives  and  aj^sigus  to  Benjamin 
Kahn,  his  heirs,  personal  representatives,  assigns  or  nomi- 
nees. He  further  agreed:  (1)  To  pay  the  two  promissory 
notes,  dated  June  29,  1010,  of  one  thousand  dollars,  and 
four  thousand  dollars  respectively,  payable  to  the  order  of 
Moses  Baer.  (2)  To  pay  a  promissory  note,  dated  June  30, 
1910,  for  twenty-two  hundred  dollars,  payable  to  the  order 
of  Arthur  Le  Grice  Wilkinson  and  Laura  Rosalie  Wilkinson, 
his  wife,  and  the  survivor  of  them.  (3)  To  pay  three  prom- 
issory notes,  dated  June  30,  1910,  payable  to  tbe  order  of 
Isidore  Ash  and  David  Ash,  for  four  hundred  dollars,  and 
two  hundred  dollars,  and  two  hundred  and  ninety  dollars, 
respectively.  (4)  To  give  a  true  and  verified  statement  of 
the  affairs  of  B.  Kahn  &  Bros.  Co.  to  David  Ash,  between  the 
first  and  fifth  day  of  each  month,  until  said  capital  stock 
shall  have  been  returned  as  aforesaid.  The  fifth,  sixth,  sev- 
enth and  ninth  clauses  of  the  agreement  have  an  important 
bearing  on  this  controversy,  and  are  here  transcribed : 

"5.  I  agree  that  the  cost  price  of  the  stock  in  trade 
as  represented  by  said  stock  in  trade  and  good  install- 
ment leases  shall  not  be  less  than  one  hundred  and 
fifty  per  cent,  of  the  aggregated  indebtedness  of  said 
B.  Kahn  &  Bros.  Co.  and  myself,  excepting,  however, 
my  indebtedness  on  certain  mortgage  notes  given  con- 
currently with  a  certain  mortgage  hereinafter  referred 
to. 

"6.  *I  agree  that  at  no  time  during  the  continuance 
of  this  agreement  shall  the  total  face  value  of  install- 
ment leases  held  by  said  B.  Kahn  &  Bros.  Co.  exceed 
sixty-six  and  two-thirds  per  cent,  of  the  cost  price 
value  of  the  stock  in  trade  of  said  body  corporate; 
anless  written  permission  is  given  by  David  'Vsh  to 
the  contrary. 

"7.  I  agree  that  at  no  time  during  the  continuance 
of  this  agreement  shall  the  total  cost  price  value  of 
goods  on  consignment  either  to  said  body  corporate  or 
myself  exceed  thirty  per  cent,  of  tbe  cost  price  of  the 
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stock  in  trade  of  said  body  corporate;  unless  written 
permission  is  given  by  David  Ash  to  the  contrary. 

"9.  I  agree  that  at  no  time  during  the  existence  of 
this  contract  shall  the  indebtedness  of  said  body  cor- 
porate be  in  excess  of  thirty-five  hundred  dollars." 

It  was  further  provided  that  Benjamin  Kahn  should  l)e 
elected  president  and  general  manager  of  the  corporation,  his 
term  to  last  during  the  continuance  of  the  agreement  and  as 
such  was  to  receive  a  weekly  salai*^'  of  seventy-five  dollars  for 
his  services,  and  in  addition  thereto  an  additional  salarv  of 
fifteen  hundred  dollars  to  be  paid  between  the  fifth  and  tenth 
day  of  each  January-  during  the  continuance  of  the  agree- 
ment, provided,  however,  that  the  said  Benjamin  Kahn  should 
fuUy  c<5mply  with  the  terms  and  conditions  of  the  agreement. 
No  dividends  were  to  be  declared  or  paid  on  the  capital 
stock  of  the  corporation  during  the  continuance  of  the  agree- 
ment. 

The  bill  alleges  that  the  agreement  was  carried  out  to  the 
extent  that  the  Messrs.  Baer  received  two  thousand  three 
hundred  and  forty  dollars  on  account  of  the  notes  which  they 
received  in  part  pajTuent  of  the  stock  as  hereinfore  set  out: 
that  Laura  Rosalie  Wilkinson  received  twenty-two  hundred 
dollars,  the  amount  stipulated  in  the  promissory  note  given 
to  her,  and  her  husband,  amounting  in  the  aggr^ate  to  twen- 
ty-five hundred  and  twelve  dollars :  that  the  Messrs.  Ash  re- 
ceived  eight  hundred  and  ninety  dollars,  the  am#uut  of  the 
promissory  notes  payable  to  them ;  that  when  the  second  eight 
hundred  dollar  pajnieiit  to  the  Wilkinsons  fell  due,  the  B. 
Kahn  &  Bros.  Co.,  did  not  have  sufficient  funds  to  pay  the 
same  and  said  note  was  renewed  for  another  year  by  the 
Wilkinsons  with  the  understanding  that  the  note  should  be 
increased  two  hundred  dollars,  which  amount,  in  addition  to 
the  legal  rate  of  interest,  was  paid  to  Laura  "Rosalie  AVilkin- 
son  for  said  additional  time. 

The  ninth  and  tenth  paragraphs  of  the  bill  are  as  follows: 
"9th.  That  all  of  said  sums  of  money,  and  especially 
the  amount  of  money  paid  to  David  Ash  and  Isidore 
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Ash,  to  wit,  the  sum  of  eight  hundred  and  ninety  dol- 
lars, and  the  amount  paid  to  Messrs.  Lewis  Baer  ^  Co., 
to  wit,  the  sum  of  twenty-three  hundred  and  forty  dol- 
lars, was  paid  to  them  out  of  the  assets  of  B.  Kahn  & 
Bros.  Company,  while  said  defendants  were  directors 
of  said  corporation,  upon  their  advice,  at  their  direc- 
tion and  in  accordance  with  said  agreement  filed  here- 
with as  Complainant's  Exhibit  'C;  that  said  defend- 
ants had  full  notice  and  knowledge  that  the  money 
which  was  paid  to  them  and  to  Messrs.  Baer  as  herein- 
before set  forth,  was  to  be  paid  and  actually  was  paid 
out  of  the  corporate  assets  of  said  B.  Kahn  &  Bros. 
Company,  which  notice  and  knowledge  said  defend- 
nats  had  at  and  before  the  times  when  said  payments 
were  made;  that  each  of  said  defendants  had  full 
notice  and  knowledge  that  said  payments  were  to  be 
made,  and  actually  were  made  in  accordance  with  the 
terms  of  the  agreement  filed  herewith,  as  Complain- 
ant's Exhibit  'C;  that  said  defendants  knew  that  the 
salary  of  Benjamin  Kahn  was  increased  as  herein 
stated  for  the  purpose  of  furnishing  him  with  funds 
to  purchase  the  holdings  of  the  majority  stockholders 
of  said  corporation,  and  to  pay  Messrs.  Baer  and 
Messrs.  Ash  the  amounts  due  them  as  herein  set  forth. 
"10th.  That  all  of  said  sums  of  money  paid  to  Da- 
vid and  Isidore  Ash  and  the  Baers  were  illegally  and 
wrongfully  withdrawn  from  the  assets  of  said  B.  Kahn 
&  Bros.  Company  in  that  said  sums  of  money  were 
-withdrawn  and  used  for  the  purpose  of  purchasing 
the  stock  of  said  corporation,  in  order  to  rid  it  of 
«ome  of  its  stockholders,  directors  and  officers  who 
were  obnoxious  to  the  others,  and  in  that  said  money 
was  withdrawn  for  the  purpose  of  paying  the  indi- 
vidual debts  of  Benjamin  Kahn;  that  no  part  of  said 
money  so  withdrawn  was  used  to  pay  any  debts  due  by 
said  corporation  or  for  any  other  corporate  purposes; 
that  the  salary  of  Benjamin  Kahn  was  increased  for 
the  purpose  of  making  it  appear  that  he  and  not  the 
<5orporation  was  paying  for  the  stock  purchased  from 
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the  Baers;  that  Benjamin  Kahn  did  not  in  fact  draw 
or  receive  any  larger  salary  than  he  received  when  the 
Baers  were  directors  of  said  corporation ;  that  said  in- 
creases in  the  salary  of  Benjamin  I^hn  were  paid  by 
the  corporation  out  of  its  assets  to  David  and  Isidore 
Ash  to  the  extent  of  eight  hundred  and  ninety  dollars, 
to  Messrs.  Baer  to  the  extent  of  twenty-three  hundred 
land  forty  dollars,  and  to  Laura  Rosalie  Wilkinson  to 
the  extent  of  twenty-seven  hundred  and  twelve  dollars, 
in  compliance  with  the  terms  of  the  contract  with 
Benjamin  Kahn  and  David  Ash  filed  herewith  as 
Complainant's  Exhibit  *C,'  all  of  which  was  fully 
and  (Completely  known  by  said  defendants;  that  the 
entire  transaction  was  in  substance  the  use  of.  corpor- 
ate assets  to  purchase  its  own  stock,  and  to  pay  indi- 
vidual debts,  and  the  form  of  the  transaction  was  sim- 
ply an  attempt  on  the  part  of  the  defendants  to  avoid 
such  a  conclusion.'' 

It  is  alleged  that  the  assets  of  the  corporation  were  reduced 
to  the  extent  of  the  amounts  of  money  paid  to  the  defendants 
and  Messrs.  Baer;  that  the  liabilities  of  said  bankrupt,  B. 
Kahn  &  Bros.  Company,  are  twelve  thousand  dollars,  and  the 
total  assets  will  not  amount  to  fifty-five  hundred  dollars  when 
reduced  to  cash.  The  prayer  of  the  bill  is  that  the  defend- 
ants David  and  Isidore  Ash,  and  each  of  them  be  required 
to  bring  into  this  Court  and  pay  to  your  orator  the  sum  of 
thirty-two  hundred  and  thirty  dollars  and  interest, — that 
being  the  aggreate  amounts  paid  themselves  and  the  Messrs. 
Baer  under  the  circumstances  before  set  out. 

It  appears  from  the  facts  stated  (and  they  constitute  all 
the  material  and  essential  allegations  of  the  bill)  that  full 
and  stringent  provisions  were  made  to  protect  and  maintain 
the  solvency  of  the  corporation,  and  it  is  not  alleged  that  at 
the  time  the  agreement  was  entered  into  or  at  any  time  dur- 
ing its  existence  or  during  the  time  the  defendants  were  di- 
rectors of  the  corporation  that  there  were  any  creditors  of 
the  corporation.     There  is  no  charge  that  any  one  suffered 
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loss  in  consequence  of  the  purchase  of  the  stock  and  the  pay- 
ment of  the  money  sought  to  be  recovered  from  the  appellees. 
The  corporation  was  adjudged  bankrupt  more  than  three 
years  after  the  acts  complained  of,  and  about  eight  months 
after  the  appellees  ceased  to  be  directors,  and,  if  it  be  con- 
ceded that  those  acts  were  illegal,  there  is  nothing  in  the  bill 
to  show  that  the  bankruptcy  was  in  the  remotest  d^ree  in- 
duced by  the  acts  alleged.  There  is  nothing  to  show  that  the 
capital  stock  was  reduced  by  these  acts.  There  must  be  a 
breach  of  duty  and  an  injury  resulting  therefrom  before  a 
recovery  can  be  had.  This  is  elementary.  The  duties  and 
liabilities  of  directors  have  been  repeatedly  declared  in  deci- 
sions by  this  Court.  Booth  v.  Robinson,  55  Md.  419 ;  Shaw 
V.  Davis,  78  Md.  308;  DiiPuy  v.  Termmal  Co.,  82  Md.  408 ; 
Fisher  v.  Parr,  92  Md.  245 ;  AcJcer  Merrill  &  Co.  v.  McOaw, 
106  Md.  536;  Carrmgton  v.  Bassher,  118  Md.  419;  Penn, 
R.  R.  Co.  v.  Minus,  120  Md.  461,  and  other  cases. 

In  affirming  the  order  appealed  from  we  do  not  impair  the 
authority  of  these  cases,  because  the  allegations  of  the  bill 
do  not  state  a  case  which  imposes  upon  the  defendants  a 
personal  liability.  In  view  of  the  conclusion  we  have  reached 
it  is  imnecessary  to  discuss  other  objections  to  the  bill  urged 
by  the  appellees. 

Order  affirmed,  with  costs  to  the  appellees. 


BuRKE^  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  the  sum  of  twenty-seven 
hundred  and  twelve  dollars  paid  to  Laura  Rosalie  Wilkinson 
under  the  circumstances  stated  in  the  opinion  in  the  case 
of  Oill,  Trustee  in  Bankruptcy,  v.  David  Ash  and  Isidore 
Ash,  ante.  The  facts  in  this  case  are  identical  with  those  in 
that,  and  for  the  reasons  stated  in  the  opinion  in  that  case 
the  order  appealed  from  will  be  affirmed. 

Order  affirmed,  th^  appellant  to  pay  the  costs. 

Decided  January  13th,  1915. 
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il  AYOR  AND  CITY  COUNCIL  OF  BALTIMORE  et  al. 

vs. 
THE  CANTON  COMPANY  OF  BALTIMORE. 

Streets:  dedications;  deeds  and  plais;  acceptance;  estoppel 

The  dedication  of  a  street  to  public  use,  by  plats  and  deeds 
merely,  does  not  make  the  street  a  public  highway ;  for  such  a 
dedication  to  become  irrevocable  and  binding,  there  must  be  an 
acceptance  of  it  on  the  part  of  the  public  authorities.       p.  630 

Such  acceptance,  when  express,  must  be  proved  by  the  rec- 
ords ;  but  it  may  be  implied  from  repairs  made  and  ordered,  or 
knowingly  paid  for  by  the  authority  which  has  the  legal  power 
to  adopt  the  street  or  highway,  or  from  long  user  by  the  pubUc. 

p.  632 

In  such  cases,  the  finding  of  the  facts  is  for  the  jury,  with 
appropriate  instructions  from  the  Court  as  to  their  legal  effect 

p.  630 

When  a  street  dedicated  to  the  public  merely  by  deeds  and 
plats  of  the  grantee,  had  never  been  expressly  or  by  implicatioD 
accepted  by  the  public  authorities,  nor  ever  used  as  a  street  for 
over  60  years  after  such  deeds  were  recorded,  and  where  the 
ground  so  dedicated  had  never  been  paved  or  lighted,  but  had 
been  enclosed  by  a  fence,  and  leased  out  and  used  by  private 
parties,  and  for  some  30  years  the  public  authorities  had  as- 
sessed and  collected  taxes  on  the  property,  it  was  held,  that  the 
public  authorities  were  then  estopped  from  asserting  any  righta 
over  the  property,  or  from  accepting  the  assumed  dedication. 

pp.  633, 634 

Decided  J (niuarii  Itth,  10 1 o. 

Appeal  from  the  Baltimore  City  Court.     (Gorter,  J.) 
The  facts  are  stated  in  the  opinion  of  the  Court. 
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The   cause   was   argued  before   Boyd^    C.    J.,    Briscoe^ 
BuKKK^  Thomas,  Pattison,  Ubneb  and  Constable,  JJ. 

The  following  are  the  prayers  offered  by  tlie  parties  and 
tlie  Court's  action  thereon: 

C.VNTON  CO/S  PEAYEKS. 

I.  The  Petitioner  prays  the  Court  to  rule  as  a  matter  of 
law  that  no  legally  sufficient  evidence  has  been  offered  in 
the  trial  of  this  case  to  establish  the  fact  that  the  lot  in 
<'ontroversy  is  dedicated  to  the  public  use  and  that  the  Peti- 
tioner should,  therefore,  be  awarded  substantial  damages  for 
the  taking  thereof,  equal  to  the  fair  market  value  of  said  lot. 
(Refiised.) 

1 1."  The  Petitioner  prays  the  Court  to  rule,  as  a  matter  of 
law,  that  there  is  no  evidence  in  this  case  that  any  of  the 
maps,  or  plat^  offered  in  evidence  were  ever  distributed^ 
or  issued  to  the  public  by  the  Petitioner,  or  in  any  manner 
employed  by  the  Petitioner,  in  procuring  or  making  any 
sales  or  leases,  of  the  lands  of  the  Petitioner,  or  any  agree- 
ment, or  agreements,  in  respect  thereto,  and  that  there  is 
no  evidence  in  this  case,  legally  sufficient  to  connect  any 
of  the  deeds  or  leases,  offered  in  evidence,  with  said  plats, 
or  maps,  or  any  of  them,  and,  therefore,  that  neither  said 
deeds,  or  leases,  nor  said  maps,  or  plats,  whether  considered 
separately,  or  in  connection  with  each  other,  are  l^ally 
sufficient  to  establish  either  a  dedication,  or  any  intention  to 
dedicate  to  public  use,  the  piece  of  ground  in  controversy 
in  this  case,  and,  therefore,  the  Petitioner,  should  be  awarded 
substantial  damages,  equal  to  the  fair  market  value  of  said 
piece  of  ground.     {Refused.) 

III.  The  Petitioner  prays  the  Court  to  rule,  as  a  matter  of 
law,  that  even  if  the  Court  shall  find  that  the  Petitioner 
tendered  or  offer  to  dedicate  the  land  in  controversy  to  the 
public  for  a  street,  nevertheless^,  upon  the  uncontradicted 
evidence  in  this  case,  the  Court  must  further  find  that  anv 
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right,  claim,  easement  or  privilege  on  the  part  of  the  Respond- 
ent, or  any  other  person  whatever,  arising,  growing  out  of, 
or  resting  upon  such  tender,  or  offer  to  dedicate,  if  this  Court 
shall  find  the  same,  was  revoked,  barred  and  extinguished 
prior  to  the  attempted  acceptance  thereof  by  the  Respondent, 
by  the  uninterrupted,  open  and  adverse  possession  of  said 
land  by  the  Petitioner,  as  shown  in  the  evidence,  and,  there- 
fore, the  Petitioner  should  be  allowed  substantial  damage« 
for  the  said  land,  equal  to  the  fair  market  value  thereof. 
(Refused.) 

IV.  The  Petitioner  prays  the  Court  to  rule,  as  a  matter 
of  law,  that  if  the  Court,  as  jur\',  shall  find  that  no  street 
or  public  way,  has  ever,  in  fact,  been  actually  laid  out  over, 
or  across,  the  land  in  controversy  in  this  case,  or  any  part 
thereof,  and  shall  further  find,  that  from  1874  imtil  1890 
the  Petitioner  demised  and  leased  said  land  to  tenants  for 
use  as  a  shipyard,  as  described  in  the  evidence,  and  there- 
after until  1901  held  said  land  as  the  absolute  owner  there- 
of, and  shall  further  find  that  from  1901  until  1913,  the 
Petitioner  demised  and  leased  said  land  for  use  as  a  ship- 
yard, as  described  in  the  evidence,  and  has  ever  since  held 
said  land,  as  the  absolute  owner  thereof  and  shall  find  that 
throughout  the  entire  period  from  1874  to  the  institution 
of  condemnation  proceedings  in  this  case  by  lie  Respondent, 
the  possession  and  use  and  enjoyment  of  said  land  by  the 
Petitioner  and  its  tenants  has  been  continuous,  exclusive 
and  adverse  to  lie  claim,  or  right  of  the  Respondent,  or 
of  any  person  whatever,  to  the  use  of  said  land  as  a  street. 
or  public  way,  and  shall  further  find  that  from  or  about 
1883   to  the   present  time,   a  fence  has   been   maintained 
between  said  land,  and  the  adjacent  and  contiguous  streets 
and  highways,  and  shall  further  find  that  a  fence  was  erected 
and  maintained  by  the  owner  of  the  premises  binding  on  the 
east  line  of  the  premises  in  controversy  separating  said  prop- 
erties, and  that  said  land  has  been  assessed  to  the  Petitioner 
as  the  owner  thereof  for  taxation,  and  the  Petitioner  has 
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paid  taxes  on  said  land  as  the  owner  thereof,  as  mentioned 
and  described  in  the  evidence,  then  any  and  everj'  right, 
claim,  privil^e  or  easement,  in,  to/ or  for  the  use  of  said 
land  as  a  street,  or  highway,  has  been  extinguished  and 
barred,  and  any  dedication,  or  intention  to  dedicate,  said 
land  to  public  use  as  a  street,  or  otherwise,  which  may  or 
might  be  found,  from  the  evidence  has  been  i*evoked  and 
withdrawn,  and  the  Petitioner  is  entitled  to  substantial  dam- 
ages for  the  taking  of  said  land  by  the  Respondent,  equal 
to  the  fair  market  value  thereof.     (Refused.) 

V.  The  Petitioner  prays  the  Court  to  rule,  as  a  matter  of 
law,  that  therp  is  no  evidence  in  this  case  that  the  Petitioner 
ever  tendered,  or  offered  to  dedicate  the  land  in  controversy 
in  this  case,  directly  to  the  Respondent,  and  therefore,  that 
the  rights  of  the  Respondent,  if  any,  to  the  easement  claimed 
and  asserted  in  this  case,  are  only  co-extensive  with  and 
measured  by  the  rights  of  individual  grantees  and  purchasers 
of  land  belonging  to  the  Petitioner  to  such  an  easement,  if 
any,  and  if  the  Court,  as  a  jury,  shall  find  the  facts  set  forth 
in  the  Petitioner's  fourth  prayer,  and  shall  further  find  that 
the  only  persons  having  any  claim  to  an  easement,  or  right 
of  way,  in  the  land  in  controversy  have  acquiesced  in  and 
consented  to  the  erection  and  maintenances  of  the  said  fences 
and  to  the  use  and  enjoyment  of  said  land  by  the  Petitioner 
and  its  tenants,  in  the  manner  and  for  the  time  described 
in  the  evidence,  then  all  rights  of  any  and  every  party  to  an 
easement  in,  or  right  of  way  over  said  land,  were  abandoned 
and  extinguished  prior  to  the  attempted  acceptance  of  an 
assumed  dedication  of  said  land  by  the  Respondent  and  the 
Petitioner  is  entitled  to  substantial  damages  for  taking  of 
said  land  equal  to  the  fair  market  value  thereof.  (Refused.) 

VI.  The  Petitioner  prays  the  Court  to  rule,  that  if  the 
Court,  sitting  as  a  jury,  shall  find  from  the  evidence,  that 
taxes  were  assessed  upon  and  against  the  premises  in  con- 
troversy, and  were  paid  by  the  Petitioner  during  the  times 
mentioned  in  the  evidence,  and  shall  further  rind  that  from 
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the  year  1874  to  the  year  1800  the  premises  in  controversy 
were  occupied  by  a  tenant  of  the  Petitioner,  and  shall  fur 
ther  find  that  from  1896  to  1901  the  said  premises  were  in 
the  possession  of  the  petitioner  as  the  owner  thereof,  and 
shall  further  find  that  from  the  year  1901  to  the  year  1913 
the  said  premises  were  occupied  by  a  tenant  of  the  Petitioner, 
and  shall  further  find  that  in  or  about  the  year  1883  the  said 
premises  were  enclosed  by  a  fence,  having  gat«s  in  it,  and 
that  the  said  premises  from  the  time  of  the  erection  of  said 
fence  to  the  present  time  have  been  occupied  by  tenants 
or  agents  of  the  Petitioner,  and  that  the  said  gates  have 
been  (*losed  except  when  opened  by  permission  of  the  Peti- 
tioner or  for  the  convenience  of  the  Petitioner,  or  of  its 
tenants  or  agents  respe<'tively,  or  for  the  prosecution  of  its 
or  their  business,  then  the  Petitioner  prays  the  Court  to 
rule  as  a  matter  of  law,  that  the  Petitioner  is  estopped  from 
asserting  a  right  to  the  said  premises  or  any  part  thereof, 
or  to  the  use  thereof,  for  street  purposes,  or  any  other  pur- 
pose, even  though  the  Court  shall  further  find  from  the 
evidence,  or  in  any  matter  legally  deducible  from  the  evi- 
dence, that  the  petitioner  ever  offered  or  indicated  an  inten- 
tion to  offer  the  premises  for  any  public  purpose  whatsoever. 
(Refused.) 

VII.  The  Petitioner  prays  the  Court  to  rule  as  a  matter  of 
law  that  in  estimating  the  damages  to  be  awarded  said  Peti- 
tioner for  the  fee  simple  property  by  these  proceedings  con- 
demned, the  Court  sitting  as  a  jury  is  to  award  such  amount 
as  the  Court  so  sitting  finds  from  the  evidence  the  property 
to  be  worth  at  a  voluntary  sale.     (Granted.) 

VTII.  The  Petitioner  prays  the  Court  to  rule  as  a  matter 
of  law  that  the  true  rule  for  arriving  at  the  amount  to  which 
the  Petitioner  is  entitled  for  the  fee  simple  property  belong- 
ing to  it  and  by  these  proceedings  condemned  as  shown  in 
the  evidence  is  to  value  said  land  taken  for  Linwood  avenue 
precisely  as  if  no  street  is  to  be  opened  over  it.     (Granied.) 
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CITY'S  SPECIAL  EXCEPTIONS. 

I :  The  defendant  specially  excepts  to  the  granting  of  the 
plaintiff's  third  prayer,  because  there  is  no  evidence  in  this 
case  l^ally  sufficient  to  prove  that  the  dedication  of  the  lot 
of  ground  mentioned  in  the  proceedings  and  sought  to  be 
taken  was  revoked,  barred,  or  extinguished  prior  to  the  accept- 
ance thereof  by  the  City;  and 

(2)  There  is  no  evidence  in  this  case  l^ally  sufficient  to 
show  any  uninterrupted,  open,  or  adverse  possession  of  the 
land  referred  to  in  the  case  by  the  Petitioner  herein. 

2 :  The  defendant  specially  excepts  to  the  granting  of  the 
plaintiff's  fourth  prayer,  because  there  is  no  evidence  in  this 
case  legally  sufficient  to  prove  that  the  Petitioner  from  1874 
to  1901  held  the  land  in  question  as  the  absolute  owner 
thereof;  and 

(2)  There  is  no  evidence  in  this  case  legally  sufficient  to 
show  that  throughout  the  entire  period  from  1874  to  the 
institution  of  the  condemnation  proceedings  in  this  case,  pos- 
session, use,  and  enjoyment  of  the  land  sought  to  be  con- 
demned by  the  Petitioner  and  its  tenants  has  been  continuous, 
exclusive  and  adverse  to  the  claim  or  right  of  the  defendant. 

3 :  The  defendant  specially  excepts  to  the  granting  of  the 
plaintiff's  fifth  prayer,  because  there  is  no  evidence  in  this 
case  legally  sufficient  to  prove  that  the  only  persons  having 
any  claim  to  an  easement  or  right  of  way  in  the  land  in  con- 
troversy had  acquiesced  in  and  consented  to  the  erection  and 
maintenance  of  the  fence  referred  to,  and  to  the  use  and 
enjoyment  of  said  laid  by  the  Petitioner  and  its  tenants, 
exclusively  and  adversely  to  the  rights  of  such  persons^ 

CITY'S  PRAYERS. 

I.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  the  plaintiff  has  offered 
no  evidence  legally  sufficient  to  entitle  it  to  any  other  or 
different  damages  than  those  awarded  to  it  by  the  Commis- 
sioners  for   Opening   Streets,   and,   therefore,   the  verdict 

VOL.  124  40 
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should  be  in  confirmation  of  the  award  of  the  Commissioners 
for  Opening  Streets.     {Refused.) 

II.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  the  plaintiff  has  offered 
no  evidence  l^ally  sufficient  to  entitle  it,  for  its  interest 
in  the  property  sought  to  be  condemned,  to  any  damages 
other  than  nominal  damages,  and  that,  therefore,  the  verdict 
in  this  case  shall  be  limited  to  nominal  damages.  (Refused.) 

III.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  the  lot  of  ground  deline- 
ated on  the  condemnation  plat  of  the  Conmiissioners  for 
Opening  Streets,  in  evidence  in  this  case  and  for  the  taking 
of  which  by  the  defendant  the  plaintiff,  Petitioner,  claims 
compensation,  was  dedicated  to  public  use  as  a  street  by  the 
deed  in  evidence,  dated  the  1st  day  of  May,  1846,  from  the 
Canton  Company  of  Baltimore  to  Alfred  Munson,  recorded 
among  the  Land  Records  of  Baltimore  City  in  Liber  A.  W. 
B.  No.  365,  folio  438.     (Granted.) 

IV.  The  defendant  prays  the  Court  to  declai*e  as  a  matter 
of  law,  applicable  to  this  case,  that  the  lot  of  ground  deline- 
ated on  the  condemnation  plat  of  the  Commisioners  for  Open- 
ing Streets,  in  evidence  in  this  case  and  for  the  taking  of 
which  by  the  defendant,  the  plaintiff.  Petitioner,  claims  com- 
pensation, was  dedicated  to  public  use  as  a  street  by  the  deed 
in  evidence,  dated  the  1st  day  of  May,  1846,  from  the  Canton 
Company  of  Baltimore  to  Alfred  Munson,  recorded  among 
the  Land  Records  of  Baltimore  City  in  Liber  A.  Wc  B.  No. 
365,  folio  438,  and  the  Canton  Company's  plat  referred  to 
therein.     (Granted.) 

IV-a.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  the  lot  of  ground  deline- 
ated on  the  condemnation  plat  of  the  Commissioners  for 
Opening  Streets,  in  evidence  in  this  case  and  for  the  taking 
of  which  by  the  defendant,  the  plaintiff,  Petitioner,  claims 
compensation,  was  dedicated  to  public  use  as  a  street  by 
the  deed  in  evidence,*  dated  the  1st  day  of  May,  1846,  from 
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the  Canton  Company  of  Baltimore  to  Alfred  Miinson,  re- 
corded among  the  Land  Records  of  Baltimore  City  in  Liber 

A.  W.  B.  No.  365,  folio  438,  and  the  Canton  Company's  plat 
referred  to  therein,  and  that  said  dedication  has  been  accepted 
by  the  Mayor  and  City  Council  of  Baltimore,  and  the  plain- 
tiff is,  therefore,  entitled  to  nominal  damage?  only.  (Re- 
fused.) 

V.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  the  lot  of  ground  deline- 
ated on  the  condemnation  plat  of  the  Commissioners  for 
Opening  Streets,  in  evidence  in  this  case,  and  for  the  taking 
of  which  by  the  defendant  the  plaintiff.  Petitioner,  claims 
compensation,  was  dedicated  to  public  use  as  a  street  by  the 
deed,  in  evidence,  dated  the  1st  day  of  May,  1846,  from  The 
Canton  Company  of  Baltimore  to  Alfred  Munson,  recorded 
among  the  Land  Records  of  Baltimore  City  in  Liber  A.  W. 

B.  No.  365,  folio  438,  and  that  said  dedication  has  been 
accepted  by  the  Mayor  and  City  Council  of  Baltimore,  and 
the  plaintiff  is,  therefore,  entitled  to  nominal  damages  only. 
(Refused.) 

VI.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  in  this  case,  that  under  a  proper  construc- 
tion of  the  deeds  and  plats  offered  in  evidence,  the  lot  here 
being  condenmed  must  be  held  to  have  been  dedicated  to  pub- 
lic use  as  a  street.    {Granted.) 

VII.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  under  a  proper  construc- 
tion of  the  deeds  and  plats  offered  in  evidence,  the  lot  here 
being  condemned  must  be  held  to  have  been  dedicated  to 
public  use  as  a  street,  and  that  by  the  undisputed  evidence 
in  the  case  said  dedication  has  been  accepted  by  the  Mayor 
and  City  Council  of  Baltimore;  therefore,  the  plaintiff,  Peti- 
tioner, is  entitled  to  nominal  damages  only.     {Refused.) 

VIII.  The  defendant  prays  the  Court  to  declare  as  a  mat- 
ter of  law,  applicable  to  this  case,  that  the  lot  of  ground 
sought  to  be  condemned  and  for  the  taking  of  which  by  the 
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defendant  the  plaintiff,  Petitioner,  claims  compensation,  was 
dedicated  to  public  use  as  a  street  by  the  deed  offered  in 
evidence  bearing  date  the  1st  day  of  May,  1846,  from  The 
Canton  Company  of  Baltimore  to  Alfred  Munson,  recorded 
among  the  Land  Eecords  of  Baltimore  City  in  Liber  A.  W. 
R  No.  365,  folio  438,  and  The  Canton  Company^s  plat  re- 
ferred to  therein,  and  that  there  is  no  evidence  in  this  case 
legally  sufficient  to  prove  a  revocation  of  said  dedication. 
{Refv^ed.) 

IX.  The  defendant  prays  the  Court  to  dedaie  as  a  matter 
of  law,  applicable  in  this  case,  that  if  the  Court,  sitting  as  a 
jury,  shall  find,  under  the  other  instructions  granted  in  this 
case,  that  the  property  sought  to  be  condemned  has  been 
dedicated  to  public  use  as  a  street,  then  the  Court,  sitting 
as  a  jury,  shall  award  only  nominal  damages,  but  if  the 
Court,  sitting  as  a  jury,  shall  not  so  find,  then  the  true  meas- 
ure of  damages  to  be  awarded  to  the  plaintiff,  Petitioner,  for 
its  interest,  in  said  property  sought  to  be  condemned  is  its 
fair  market  value  at  the  present  time  and  in  its  present  con- 
dition.    (  Oranted. ) 

X.  The  defendant  prays  the  Court  to  declare  as  a  matter 
of  law,  applicable  to  this  case,  that  in  determining  the  amount 
of  damages  to  be  awarded  it  is  not  at  liberty  to  indulge  in 
vague  speculations  or  conjecture.     (Oranted.) 

XI.  The  defendant  prays  the  Cburt  to  declare  as  a  matter 
of  law,  applicable  in  this  case,  that  the  undisputed  evidence 
in  this  case  proves  that  the  lot  of  ground  sought  to  be  con- 
demned in  this  proceeding,  has  been  dedicated  to  public 
use  as  a  street,  and  if  the  Court,  sitting  as  a  jury,  shall  find 
that  said  dedication  has  been  accepted  by  the  City,  then  the 
plaintiff,  Petitioner,  is  entitled  to  nominal  damages  only. 
(Refysed.) 

The  Court's  instruction  is  set  out  in  the  opinion. 

Benj.  H.  McKindless  and  Robert  F.  Leach,  Jr.,  Assistant 
City  Solicitors  (with  whom  was  8.  8.  Field,  City  Solkitor, 
on  the  brief),  for  the  appellant 
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R.  E.  Lee  Marshall  and  John  G.  Schlipp  (with  whom  was 
Afihiir  Geo.  Brown  on  the  brief),  for  the  appellee. 

Briscoe^  J.,  delivered  the  opinion  of  the  Court. 

The  questions  in  this  case  are  presented  on  an  appeal  by 
the  Mayor  and  City  Council  of  Baltimore  from  an  award 
and  a  judgment  of  inquisition  rendered  by  the  Baltimore 
City  Court  in  favor  of  the  Canton  Company  of  Baltimore, 
the  appellee  here,  in  the  matter  of  the  condemning  and  open- 
ing of  Linwood  avenue  from  Boston  street  to  the  waters  of 
the  Patapsco  River,  in  Baltimore  City. 

The  strip  of  land  in  controversy,  is  about  sixty  feet  wide 
by  three  hundred  feet  long,  and  was  condemned  by  the  Com- 
missioners for  Opening  Streets  under  and  by  authority  of 
Ordinance  No.  284,  of  the  Mayor  and  City  Council  of  Balti- 
more, approved  June  9th,  1913,  which  provided  for  its  tak- 
ing and  condemnation,  for  use  as  a  public  street. 

The  amount  of  damages  awarded  to  the  appellee,  on  appeal 
from  the  action  of  the  Commissioners  for  Opening  Streets 
to  the  Batlimore  City  Court  was  increased  from  the  nominal 
sum  of  five  dollars  to  the  sum  of  fifteen  thousand  dollars,  and 
from  this  award  and  judgment,  this  appeal  has  been  taken. 

It  is  conceded,  in  the  appellant's  brief,  that  the  amount  of 
the  award  of  damages  made  by  the  inquisition,  in  the  Court 
below,  is  correct  and  free  from  objection,  if  it  be  held  imder 
the  law  and  the  facts  of  the  case  that  the  appellee  is  entitled 
to  more  than  nominal  damages  as  ascertained  l)y  the  Commis- 
sioners for  Opening  Streets. 

The  record  is  a  voluminous  one  and  contains  a  large  amount 
of  testimony  bearing  upon  the  various  questions  raised  in 
the  Court  below.  There  are  twenty-nine  bills  of  exceptions, 
embracing  the  rulings  of  the  Court  in  the  course  of  the  trial. 

The  main  and  controlling  questions  presented  on  the  rec- 
ord, are:  First,  whether  the  land  in  question  was  ever  dedi- 
cated or  offered  for  dedication  as  and  for  a  public  street; 
second,  assuming  there  was  a  dedication  of  the  street  to  the 
public,  by  the  Munson  deed  in   1846,  was  there  ever  an 
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acceptance  of  it  by  the  municipality,  and,  third,  whether 
the  appellee  is  now  or  ever  was  the  owner  of  the  land  in 
question. 

It  may  be  conceded,  imder  the  facts  of  this  case,  that  the 
land  in  controversy  was  dedicated,  as  and  for  a  public  street 
by  reason  of  the  description  contained  in  the  map  and  deed 
from  the  Canton  Company  to  Alfred  Munson  dated  May  Ist, 
1846,  as  contended  for  by  the  appellant,  but  this  alone  would 
not  constitute  it  a  public  highway. 

In  the  recent  case  of  Whittington  v.  Commissioners  of 
('risfield,  121  Md.  392,  this  Court  said,  following  the  rule 
established  by  a  long  line  of  decisions  upon  this  subject,  that 
a  dedication  of  a  public  street  to  public  use  by  the  plats  and 
deeds  does  not  make  the  street  a  public  highway.  Such  a 
deed  does  not  become  final  and  irrevocable  until  there  haj> 
been  an  acceptance  of  it  on  the  part  of  the  public  authorities. 
McCormich  v.  Baltimore,  45  Md.  524 ;  Kennedy  v.  Cumber- 
land, 65  Md.  514;  Valentine  v.  City  of  Hagerstown,  86  Md. 
488. 

The  evidence  fails  in  this  case  to  disclose  any  such  accept- 
ance by  the  municipality,  the  appellant  here,  of  the  land  in 
question,  as  the  law  requires,  and  the  Court  below,  we  think, 
was  entirely  right,  in  finding  upon  the  facts,  that  the  appellee 
was  entitled  to  recover  substantial  damages  for  the  condemna- 
tion of  the  land  for  public  purposes. 

The  Court's  instruction,  in  connection  with  the  granted 
prayers,  we  think,  stated  the  law,  applicable  to  the  case,  as 
recognized  by  the  authorities  in  this  State.    It  is  as  follows : 
"The  Court  declares  the  law,  that  notwithstanding 
the  Court  finds  there  was  a  dedication  of  the  property 
in  controversy  by  the  deed  from  the  Canton  Company 
to  Munson  in  1846  and  the  plat  of  1845,  still  if  the 
Court,  sitting  as  a  jury,  shall  find  from  the  evidence, 
that  taxes  were  assessed  upon  and  against  the  property 
in  controversy,  and  were  paid  by  the  petitioner  dur- 
ing the  times  mentioned  in  the  evidence,  viz:  from 
1876  to  the  present  time,  and  shall  further  find  that 
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from  the  year  1874  to  the  year  1896,  the  pr^nises 
in  controversy  were  occupied  by  a  tenant  of  the  peti- 
tioner, in  the  manner  testified  to  by  the  witness 
McCosker,  and  shall  further  find  that  from  1896  to 
1901,  the  said  premises  were  in  the  possession  of  the 
petitioner  as  owner  thereof,  and  shall  further  find 
that  from  the  year  1901  to  the  year  19 J  2  the  said 
premises  were  occupied  by  a  tenant  of  the  petitioner, 
in  the  manner  testified  by  the  witness  Rohde,  and 
shall  further  find  that  in  or  about  the  year  1883,  the 
premises  were  enclosed  by  a  fence  along  Boston  Street, 
having  gates  in  it,  and  that  said  premises  from  the 
time  of  the  erection  of  said  fence  to  the  present  time, 
have  been  occupied  by  tenants  or  agents  of  the  peti- 
tioner, and  the  said  gates  have  been  imtil  recently 
opened  by  the  permission  of  the  petitioner  or  its  ten- 
ants or  agents,  respectively,  or  for  the  prosecution  of 
its  or  their  business,  and  that  said  occupation  by  the 
petitioner  and  its  tenants  has  been  open,  notorious, 
exclusive  and  adverse  from  1874  to  the  conmience- 
ment  of  the  proceedings  in  this  case  against  the  de- 
fendant and  every  other  person,  and  if  the  Court,  sit- 
ting as  a  jury,  finds  that  the  purposes  of  right  and  jus- 
tice require,  then  the  defendant  is  estopped  from  assert- 
ing any  right  to  said  property,  and  the  petitioner  is 
entitled  to  substantial  damages." 

The  Court  below,  it  will  be  seen,  properly  ruled  for  its 
own  guidance  as  a  jury,  in  its  action  upon  the  prayers,  what 
facts  it  was  necessary  to*  find  in  order  to  entitle  the  petitioner 
to  recover  in  the  case. 

In  Kennedy  v.  Cumberlamh  (55  ^Id.  514,  it  is  said,  this  is 
quite  in  accord  with  the  practice  in  this  State,  in  similar 
cases  where  the  facts  are  controverted  or  in  dispute.  The 
Court  in  such  eases  leaves  the  finding  of  the  facts  to  the  jury 
with  appropriate  instructions  as  to  their  legal  effect,  according 
as  the  jury  may  find  them  to  be.  And  there  is  good  reason 
why  this  rule  should  be  applied  in  eases  like  the  present, 
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for  if  the  question  of  acceptance  or  adoption  vel  non  should 
be  left  broadly  to  the  finding  of  the  jury,  it  would  follow 
that  the  liability  of  a  county  or  municipality  would  be  left 
in  uncertainty,  depending  upon  the  varying  verdicts  of  differ- 
ent juries  upon  the  same  state  of  facts,  instead  of  being,  as  it 
would  be,  settled  and  fixed  by  the  law  as  described  by  the 
Courts. 

In  Pope  V.  Clark,  122  Md.  9,  it  is  said,  "Not  only  is  an 
acceptance  necessary,  but  it  must  be  proved  when  express, 
by  the  records,  or  it  may  be  implied  from  repairs  made  and 
ordered  or  knowingly  paid  for  by  the  authority  which  has 
the  legal  power  to  adopt  the  street  or  highway,  or  from  long 
user  by  the  public."  State  v.  Kent  Co.,  83  Md.  377 ;  Canton 
Co.  v.  Baltimore,  106  Md.  69 ;  Story  v.  Ulmxin,  88  Md.  246. 

In  the  late  case  of  Baugh  v.  Arnold,  123  Md.  7.  it  is  said: 
"The  law  as  established  in  this  State,  Canton  Company  v. 
Baltimore  City,  106  Md.  69,  and  elsewhere,  is  that  the  mere 
non-user  of  an  easement  even  for  more  than  twenty  years  will 
not  afford  a  conclusive  evidence  of  abandonment,  but  such 
non-user  for  a  prescriptive  period,  united  with  an  adverse 
use  of  the  servient  estate,  inconsistent  with  the  existence  of 
the  easement,  will  extinguish  it.'' 

The  record  in  the  case  not  only  fails  to  disclose  any  evi- 
dence legally  sufficient  to  show  any  acceptance  by  the  Citr 
of  the  street,  but  the  assumed  easement  has  never  been  used 
as  a  street  from  1846,  the  date  of  the  Munson  de^d,  to  the 
present  time,  covering  a  period  of  over  67  years. 

The  locus  in  quo  was  rented  by  the  appellee,  in  1874  to 
one  McCosker,  at  an  annual  rental  of  $200,  and  from  that 
time  to  1896,  a  period  of  22  years,  the  premises  was  used 
and  ocicupied  by  the  tenant  as  a  shipbuilding  yard,  and  the 
rent  paid  therefor. 

The  tenant  McCosker,  in  1883,  built  a  fence  along  the  line 
between  the  property  in  question  and  the  south  side  of  Boston 
street,  and  this  fence  was  maintained  by  the  appellee  as  the 
ovnier  of  the  land  from  1896,  when  McCosker  moved  away, 
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until  1901,  when  the  premises  were  again  rented  as  a  ship- 
building yard  to  one  Rhode  and  occupied  as  such  by  him 
imtil  1913. 

It  is  stated  in  the  appellee's  brief,  and  supported  by  the 
proof,  that  from  1884  to  the  present  day  the  property  in  con- 
troversy has  been  enclosed  on  all  three  sides  by  fences,  from 
Boston  street  to  the  water  front ;  and,  in  addition  the  owners 
and  occupants  on  both  sides  of  the  property  have  recognized 
and  assented  to  the  use  and  occupation  of  the  strip  in  con- 
troversy for  private  business  purposes,  by  themselves  leasing 
a  portion  of  their  own  properties  in  aid  and  furtherance  of 
the  prosecution  of  the  business  conducted  in  and  about  said 
strip  by  the  tenants  of  the  Canton  Company. 

There  has  been  no  such  user  of  the  street  by  the  public  for 
the  length  of  time  required  as  would  constitute  it  a  public 
highway  by  prescription.  On  the  contrary  there  has  been  a 
-complete  non-use  of  the  easement  either  by  the  covantee  or 
:any  one  else. 

In  Vogler  v.  Geiss,  51  Md.  407,  this  Court  said:  ^*A  cesser 
•of  the  use,  coupled  with  any  act  clearly  indicative  of  an  in- 
tention to  abandon  the  right,  would  have  the  same  effect  as 
an  express  release  of  the  easement  without  any  reference  to 
time."    Bamett  v.  Dickinson,  93  Md.  267. 

But  apart  from  this,  it  appears  from  the  records  and  plats 
of  the  Appeal  Tax  Court,  that  the  City  has  assessed  this 
property  and  collected  taxes  upon  it  since  1876,  a  period  of 
•more  than  thirty-eight  years.  The  locxis  in  quo  was  included 
in  the  land  belonging  to  the  Canton  Company  and  assessed 
for  taxation  from  1876  to  the  re-assessment  of  1896,  and  that 
in  1896  the  premises  were  assessed  to  the  Canton  Company 
as  a  separate  lot,  and  taxes  paid  thereon  upon  an  assessed 
valuation  of  $14,117  until  1913.  In  1913,  at  or  about  the 
same  time  that  the  Commissioners  for  Opening  Streets  con- 
demned the  premises  for  five  dollars,  the  Appeal  Tax  Court 
Te-assessed  the  locus  in  qwo,  and  notified  the  Canton  Com- 
pany of  their  purpose  to  increase  the  assessment  from 
:$14ill7to  $25,308. 
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There  is  also  evidence  tending  to  show  that  the  City,  never 
at  anytime  or  in  any  manner  attempted  to  exercise  control 
over  the  property.  The  premises  were  never  paved  or  re- 
paired, or  that  they  were  lighted  or  patrolled. 

Apart  from  any  other  consideration,  we  think,  the  City, 
under  the  facts  and  circumstances  of  this  case,  is  estopped 
from  now  asserting  any  ri^t  to  the  property  here  in  ques- 
tion, and  from  now  accepting  the  assumed  dedication.  Whit- 
tmgton  v.  Commrs.  of  Crisfield,  121  Md.  392 ;  Dillon,  Mu- 
mcipdl  Corpomtions,  4th  Ed.,  sec.  675. 

There  is  no  evidence  to  support  the  appellant's  contention, 
of  want  of  title  to  the  property,  in  the  appellee,  and  as  its 
title  is  sufficiently  established  by  the  evidence,  we  need  not 
discuss  this  objection. 

From  the  views  we  have  expressed  it  follows  there  was  no 
reversible  error  in  the  rulings  of  the  Court  upon  the  prayers. 

There  were  twenty-eight  exceptions  taken  by  the  City,  in 
the  course  of  the  trial,  to  the  rulings  of  the  Court,  upon 
various  motions  and  upon  the  admissibility  of  evidence.  It 
is  stated  in  the  appellant's  brief  that  the  disposition  of  the 
questions  raised  by  these  exceptions  will  follow  the  ascertain- 
ment of  a  correct  condusion  on  the  two  main  and  controlling 
questions  in  the  case,  and  that  the  City's  case  will  be  pre- 
sented from  that  point  of  view  rather  than  in  detail  with 
regard  to  each  of  the  particular  bills  of  exception. 

We  have  examined  these  exceptions  and  do  not  consider  it 
necessary  to  comment  upon  them,  particularly  or  in  detail. 
We  find  no  reversible  error  on  these  rulings  and  what  we 
have  said  on  the  main  questions  presented  by  the  record,  i> 
sufficient  to  dispose  of  them.  The  order  and  judgment  of 
inquisition  will  be  affirmed. 

Rulings  affirmed,  with  costs. 
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THE    PHILADELPHIA,   B.VLTIMOKE   AND    WASH- 
INGTON RAILROAD  CO. 

vs. 

THE  MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE. 

Streets:  dedication  to  public;  mere  plats  or  references  in  deeds 
not  sufficient;  acceptance  hy  public  authority  necessary; 
opening  streets;  benefits;  grade  must  first  he  deter- 
mined.   Judgments :  inter  alios;  not  binding. 
Prayers :  when  evidence  on  which  were 
based  is  withdrawn. 

In  determining  whether  property  will  be  benefited  by  a  street 
which  is  to  be  opened,  account  must  be  had  of  the  cost  of  put- 
ting the  property  in  condition  to  render  it  useful  after  the  street 
is  actually  opened.  p.  63T 

Where,  in  a  conveyance  of  land,  the  description  is  by  refer- 
ence to  streets,  designated  as  such,  in  the  conveyance,  or  on  a 
map  made  by  the  city,  or  by  the  owner  of  the  property,  there  is 
an  implied  covenant  that  the  purchaser  shall  have  tlie  use  of 
such  streets.  p.  64(^ 

Such  a  conveyance  is  evidence  tending  to  establish  a  dedica- 
tion of  the  streets  so  referred  to,  if  at  the  time  of  the  deed  the 
title  in  the  bed  of  the  streets  was  in  the  grantor.  p.  641 

A  party  to  one  case  is  not,  in  general,  concluded  by  tbe  evi- 
dence or  judgment  of  another  case,  in  which  he  had  no  interest, 
and  to  which  he  was  not  a  party.  p.  641 

It  is  error  to  grant  a  prayer,  when  all  the  evidence,  upon 
which  it  was  based,  has  been  stricken  from  the  case.        p.  642 

Decided  January  11th,  1915, 
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Appeal  from  the  Baltimore  City  Court.     (Dufft^  J.) 
The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe. 
Burke,  Thomas,  Pattison,  Urner,  Stockbrtdge  and  Con- 
stable, JJ. 

Shirley  Carter  (with  whom  was  Bernard  Carter  &  Sons 
en  the  brief),  for  the  appellants. 

Edward  J.  Colgan,  Jr.,  Asmia/nt  City  Solicitor  {mth 
whom  was  8.  S.  Field,  City  Solicitor,  on  the  brief),  for  the 
City  of  Baltimore,  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

The  Mayor  and  City  Council  of  Baltimore,  on  the  9tli  of 
June,  1913,  passed  Ordinance  No.  284  for  the  opening  of 
Linwood  Ave.  from  Boston  St.  to  the  waters  of  the  Patapsoo 
River.  Linwood  avenue  was  formerly  called  Patuxent  street, 
and  the  Commissioners  for  Opening  Streets  in  discharge  of 
their  duties  under  said  ordinance  allow^ed  the  Canton  Com- 
pany of  Baltimore  nominal  damages  for  the  bed  of  the  street 
upon  the  theory  that  the  Canton  Company  had  dedicated  the 
street,  and  assessed  nominal  benefits  against  the  lot  on  the 
southeast  comer  of  Linwood  avenue  and  Boston  street  now 
owned  by  the  Philadelphia,  Baltimore  and  Washington  Kail- 
road  Company.  The  Canton  Company  appealed  to  the  Bal- 
timore City  Court,  and  that  Court  allowed  the  Canton  Com- 
pany damages  to  the  amount  of  $15,000.00.  The  appeal  of 
the  Mayor  and  City  Council  of  Baltimore  is  number  21  of  the 
October  Term  of  this  Court.  The  City  appealed  from  the 
assessment  of  nominal  benefits  against  the  lot  of  the  Eailroad 
Company  to  the  Baltimore  City  Court,  and  this  appeal  is 
from  the  judgment  of  that  Court  fixing  the  benefits  at  $2,000. 

Fourteen  exceptions  were  reserved  by  the  defendant  du^ 
ing  the  trial,  but  those  relied  upon  and  pressed  in  this  C^ourt 
are  the  tenth,  eleventh,  twelfth  and  thirteenth. 
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Kobert  Bruce  Ramsey,  an  engineer  employed  by  the  Rail- 
road Company,  testified  that  in  order  to  bring  the  lot  of  the 
Railroad  Company  to  the  level  of  Linwood  avenue  as  estab- 
lished, so  as  to  admit  ingress  to  and  egress  from  that  street^ 
a  fill  of  1171  cubic  yards  would  be  required,  which  would 
cost  $702.60,  and  the  tenth  exception  is  to  the  action  of  the 
Court  below  in  striking  out  that  evidence.     It  is  contended 
on  the  part  of  the  appellee  that  evidence  of  the  kind  men- 
tioned is  only  admissible  where  some  part  of  the  land  of  the 
abutting  owner  is  taken  for  the  proposed  improvement,  but 
that  view  is  not  in  accord  with  equity  or  the  decisions  in  this 
State.     In  determining  whether  property  adjoining  a  street 
to  be  opened  will  be  benefited,  or  the  amount  of  the  benefits^ 
it  would  be  impossible  to  arrive  at  a  proper  conclusion  with- 
out taking  into  consideration  the  cost,  if  any,  of  putting  the 
property  in  such  shape  as  to  render  it  useful  after  the  street 
is  actually  opened.    Baltimore  v.  Smith,  etc..  Company,  80 
Md.  458;  Baltimore  v.  Oarrett,  120  Md.  608;  Baltimore  v. 
Johnson,  123  Md.  320.    The  weight  of  this  evidence  was,  of 
course,  for  the  Court  below,  sitting  as  a  jurj',  but  we  think 
it  was  admissible  as  tending  to  show  that  some  costs  would 
be  incurred  in  "adapting  the  property  to  the  new  conditions,'^ 
and,  therefore,  as  reflecting  upon  the  question  whether  the 
property  would,  in  fact,  be  benefited  by  the  opening  of  the 
street,  and  the  amount,  if  any,  of  the  benefits. 

The  defendant,  the  Railroad  Company,  offered  in  evidence 
the  deed  from  Peter  Cooper  to  the  Canton  Company  of  Bal- 
timore, dated  April  18th,  1831,  and  the  deeds,  etc.,  of  the 
successive  owners  of  the  lot  in  question  down  to  and  includ- 
ing the  deed  from  Edward  Brooke  to  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  dated  February 
28th,  1877,  and  the  Act  of  1902,  authorizing  a  consolidation 
of  the  Baltimore  and  Potomac  Railroad  Company  and  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Company, 
to  whose  rights  in  the  lot  in  question  the  appellant  succeeded. 
The  refusal  of  the  Court  below  to  admit  these  deeds  in  evi- 
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•deuce  is  the  ground  of  the  eleventh  exception.  The  defend- 
ant then  offered,  in  connection  with  the  deeds  referred  to, 
to  show  that  the  Railroad  Company  leased  a  part  of  its  lot  on 
Patuxent  street  (Linwood  avenue)  to  Charles  L.  Rhode  and 
Sons  Company  in  1902,  and  that  said  lessee  and  others  in 
connection  with  the  lot  so  leased,  used  continuously  the  bed 
-of  Linwood  avenue  from  Boston  street  to  the  Patapsco  River, 
and  to  produce  Ordinance  No.  2  of  the  Mayor  and  City  Coun- 
cil of  Baltimore,  approved  June  14th,  1905,  for  the  purpose 
of  showing  an  acceptance  by  the  City  of  Patuxent  street,  and 
the  twelfth  exception  is  to  the  refusal  of  the  Court  to  admit 
the  evidence. 

There  is  an  .agreement  in  the  record  that  the  Court  in  con- 
sidering this  case  may  refer  to  the  deeds  offered  in  evidence 
as  set  out  in  the  record  of  the  case  of  Baltimore  City  i\  The 
Canton  Company  of  Baltimore,  ante,  page  620,  and  in  the 
lease  from  the  Canton  Company  of  Baltimore  to  Alfred 
Munson,  dated  March  22nd,  1843,  and  the  deed  from  the 
Canton  Company  of  Baltimore  to  Alfred  Munson,  dated 
May  1st,  1846,  the  property  leased  and  conveyed  is  described 
jsls  follows: 

"Beginning  for  the  same  at  the  point  formed  by  the 
intersection  of  the  east  side  of  Patuxent  Street  with 
the  south  side  of  Elliott  Street,  and  ninning  thence 
eastwardly,  bounding  on  Elliott  Street,  45  perches  and 
fifteen  hundredths  of  a  perch  to  Canton  Street,  as  laid 
out  upon  the  Canton  Company's  plat;  thence  bound- 
ing on  Canton  Street,  southwardly  35  perches  and  8 
tenths  of  a  perch  to  a  point  on  Boston  Street,  so  as  to 
intersect  a  line  drawn  north  northeastwardly  up  the 
west  side  of  that  part  of  Canton  Street  laid  out  upon 
the  Canton  Company's  plat  at  right  angles  with  Boston 
Street ;  then  reversing  the  line  so  drawn  and  bounding 
thereon,  south  southwestwardly  32  perches  and  3  tenths 
of  a  perch  to  the  Port  Warden's  line ;  thence  bounding 
on  that  line  and  parallel  to  Boston  Street,  north  73  de- 
grees west  48  perches  and  3  tenths  of  a  perch 
to    intersect     a     line    drawn    south    southwestward- 
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ly  along  the  east  side  of  that  part  of  Patuxent 
Street,  laid  out  upon  the  Canton  Company's  plat,  at 
right  angles  to  Boston  Street;  then  reversing  the  line 
so  drawn  and  bounding  on  Patuxent  Street,  north 
northeastwardly  32  perches  and  3  tenths  of  a  perch  to 
a  point  on  Boston  Street,  so  as  to  intersect  a  line 
drawn  southwardly  along  the  east  side  of  that  part  of 
Patuxent  Street,  laid  out  at  right  angles  with  Elliott 
Street,  then  reversing  the  line  so  drawn  and  bounding 
thereon,  along  the  east  side  of  Patuxent  Street,  north- 
wardly 20  perches  and  3  tenths  of  a  perch  to  the  place 
of  beginning." 

The  deed  referred  to  from  Edward  Brooke  to  the  Railroad 
Company  contains  the  following  description  of  the  land 
thereby  conveyed : 

"All  that  piece  or  parcel  of  ground  situate  in  Balti- 
more  City  in  the  State  of  Maryland,  and  described 
as  follows,  that  is  to  say:  Beginning  for  the  same  at  » 
the  southeast  comer  or  intersection  of  Boston  and  Pa- 
tuxent Streets  and  running  thence  and  bounding  on  the 
southwest  side  of  Boston  Street,  south  seventy-two  de- 
grees four  hundred  and  sixty-two  and  six-tenths  feet, 
thence  southwesterly  parallel  with  Patuxent  Street 
five  hundred  feet,  more  or  less,  to  the  Port  Warden's 
line,  thence  northwesterly  binding  on  the  Port  War- 
den's line,  four  hundred  and  sixty-two  and  six-tenths 
feet,  and  thence  northeasterly  and  along  the  east  side 
of  Patuxent  Street  five  hundred  feet,  more  or  less,  to 
the  place  of  beginning." 

It  is  clear  upon  the  many  cases  in  this  State  that  if  the 
bed  of  Patuxent  street  was  owned  and  retained  bv  the  Canton 
Company  of , Baltimore  at  the  time  it  executed  the  deed  and 
lease  referred  to  above,  the  deed  and  lease,  with  the  plat 
mentioned  therein,  or  without  the  plat,  if  Patuxent  street  is 
susceptible  of  definite  location  and  description,  was  evidence 
tending  to  establish  a  dedication  of  Patuxent  street.     White 
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\.  Flannigain,  1  Md.  526;  Moale  v.  Baltimore,  5  Md.  321; 
Hawley  v.  Baltimore,  33  Md.  270 ;  Tinges  v.  Baltimore,  51 
Md.  600;  Flersheim  v.  Baltimore,  85  Md.  494;  Baltimore  y. 
Frick,  82  Md.  77;  Baltimore  v.  iV^.  C.  %.  Co.,  88  Md.  427; 
Baltimore  v.  Fosf,  121  Md.  379.  In  White  v.  Flannigain, 
the  Court  said :  "Where  a  party  sells  property  lying  within 
the  limits  of  a  city,  and  in  the  conveyance,  bounds  such  prop- 
erty by  streets  designated  as  such,  in  the  conveyance,  or  on  a 
map  made  by  the  city,  or  by  the  owner  of  the  property,  such 
sale  implies,  necessarily,  a  covenant  that  the  purchaser  shall 
have  the  use  of  such  street."  In  the  case  of  Baltimore  v. 
Frick,  Judge  Fowler  says:  "It  does  not  appear  from  any 
of  these  cases  that  the  map  or  plat  on  which  the  street  or 
public  way  may  be  laid  out,  must  be  made  a  part  of  or 
referred  to  by  the  deed  or  lease  or  other  conveyance  of  the 
land  under  which  the  dedication  is  claimed  to  have  been 
made,  for  the  settled  rule  appears  to  be  that  if  the  lot  is 
described  as  fronting  or  binding  on  a  street  which  is  desig- 
nated on  a  public  map  or  private  plat,  such  description  and 
calling  for  an  unopened  street  raises  an  implied  covenant 
that  such  right  of  way  exists,  and  the  presumption  of  dedica- 
tion becomes  conclusive,  unless,  as  in  Pitt's  Case,  73  Md.  326, 
and  some  others,  there  is  language  used  by  the  grantor  in 
his  conveyance  to  show  that  no  dedication  to  public  use  was 
intended."  And  in  Baltimore  v.  Yost,  Judge  Pattison,  in 
reply  to  the  contention  that  there  could  be  no  dedication 
where  there  was  no  map  or  plat  upon  which  the  way  was 
located,  and  after  reviewing  a  number  of  the  Maryland  cases, 
says :  "In  the  above  mentioned  cases  there  were  maps  and 
plats  and  the  Court  in  what  it  said  in  those  cases  had  refer- 
ence to  the  facts  which  were  at  such  times  before  it  And  in 
those  cases  we  do  not  understand  the  Court  to  have  said  that 
without  a  map  or  plat  an  implied  covenant  to  dedicate  a  road 
or  street  to  public  use  could  not  arise  from  a  grant  of  land 
described  as  binding  on  such  road  or  street,  if  at  the  time, 
such  road  or  street  was  actually  opened  or  laid  out,  with  a 


Digitized  by 


Google 


p.,  B.  &  W.  K.  R  CO.  vs.  M.  &  C.  C.  OF  BALTO.  641 

M.d.]  Opinion  of  the  Court 

dearly  defined  width  and  capable  of  definite  location  and 
description.  In  such  cases,  however,  the  location  of  the  road 
and  such  other  facts  as  might  be  necessary  in  each  particular 
case  to  arrive  at  the  intention  of  the  grantor  in  relation  to 
the  land  or  extent  of  land  that  was  intended  by  him  to  be 
dedicated  should  be  clearly  proven,  for  the  intention  of  the 
owner  to  dedicate  his  land  to  such  use  is  absolutely  essential, 
and  unless  such  intention  is  clearly  shown  no  dedication 
exists." 

It  is  true  the  map  referred  to  in  the  Canton  Company's 
lease  and  deed  was  not  offered  in  evidence  in  this  case,  nor 
was  there  any  other  map  or  evidence  to  show  the  location, 
etc.,  of  Patuxent  street  produced,  and  it  does  not  clearly  ap- 
pear from  the  record  in  this  case  that  at  the  time  the  Canton 
Company  executed  the  lease  and  deed  referred  to  it  owned 
and  retained  the  bed  of  Patuxent  street,  but  the  defendant 
was  not  bound  to  offer  all  its  evidence  at  once,  and  after  the 
refusal  of  the  Court  below  to  admit  the  deeds  it  would  have 
been  of  no  avail  to  offer  the  map  or  other  evidence  of  the 
location,  &c.,  of  Patuxent  street,  or  that  the  Canton  Company 
owned  and  retained  the  fee  in  the  bed  of  the  street.  The 
record  shows  that  the  ground  upon  which  the  plaintiff 
objected  to  the  admission  of  this  evidence  was  that  the  lower 
Court  in  the  case  of  the  Canton  Company's  appeal  had 
decided  ^^that  the  bed  of  Linwood  avenue  was  not  dedicated." 
The  railroad  company  was  not,  however,  a  party  to  that  case, 
had  no  interest  in  it,  and  could  not  be  concluded  by  any 
judgment  therein.  Hawley  v.  Baltimore,  supra;  Friedenwald 
V.  Baltimore,  74  Md.  116;  Act  of  1898,  Ch.  123,  p.  341,  sec. 
175.  It,  moreover,  appears  from  the  record  in  the  Canton 
Company's  Case  in  this  court  that  the  learned  judge  below 
held  that  there  had  been  a  dedication  of  Patuxent  street,  but 
that  the  city  was  estopped  by  its  conduct,  &c,  from  asserting 
its  right  to  it.  In  the  case  at  bar  there  is  no  evidence  to 
show  that  the  railroad  company  abandoned  its  easement  in 
the  street. 

VOL.    124  41 
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This  brings  us  to  the  ruling  on  the  prayers.  In  regard  to 
the  plaintiffs  prayers  the  only  objection  urged  to  them,  and 
the  theory  of  the  defendant's  special  exceptions  to  th^e 
prayers,  as  expressed  in  its  brief,  is  that  there  having  been 
a  dedication  of  Patuxent  St  (Linwood  avenue)  the  railroad 
company  coidd  not  be  benefited  by  the  opening  of  the  latter. 
But  the  evidence  offered  to  establish  a  dedication  was  not 
admitted  by  the  Court,  and  counsel  for  the  appellant  admits 
in  his  brief  that  the  plaintiff  offered  evidence  tending  to 
show  that  the  lot  of  the  appellant  would  be  benefited.  These 
prayers,  therefore,  are  not  open  to  the  only  objection  urged 
against  them,  and  for  the  same  reason  the  defendant's  first 
prayer  was  properly  rejected.  The  defendant's  liiird  prayer 
was  based  on  the  evidence  produced  by  it  to  show  that  the 
opening  of  Linwood  Avenue  would  necessitate  the  filling  up 
of  the  defendant's  lot,  and  as  all  of  that  evidence  was  stricken 
out  there  was  no  reversible  error  in  the  rejection  of  the 
prayer.  As  we  have  said,  the  other  exceptions  were  not 
pressed  in  this  Court.  We  do  not  find  reversible  error  in  any 
of  them.  The  defendant  was  not  seriously  prejudiced  by  the 
exclusion  or  admission  of  the  evidence  referred  to,  and  it  is 
only  necessary  to  say  that  the  evidence  in  such  cases  should 
be  confined  to  the  effect  of  the  opening  of  the  street  upon  the 
property  involved  as  tending  to  enhance  or  diminish  its  value. 

For  the  errors  pointed  out  in  the  rejection  of  the  evidence 
embraced  in  the  tenth,  eleventh  and  twelfth  exceptions  the 
rulings  of  the  Court  below  must  be  reversed. 

Rulings  reversed,  with  costs  to  the  appel- 
lant, and  case  remanded  for  a  new 
trial. 
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THE  CONOWINGO  LAND  COMPANY  OF  CECIL 
COUNTY,  MD.,  A  Corporation, 

vs. 

GEORGE  K.  McGAW. 

Specialties:  execution  and  delivery;  possession;  presumption; 

seal;  effect  of — j  corporate  seal;  evidence;  pleading;  nan 

est  factum;  consideration  implied;  special  pleas;  fraud 

and  ultra  vires;  ''never  indebted'* — improper  plea. 

Sealed  instrument  of  indebtedness:  implied 

promise  to  pay.     Prayers:  too  general. 

Corporations:  promoters;   payment 

for  land  in  stock;  not  entitled  to 

be  reimbursed  in 

money. 

"While  the  mere  presence  of  a  corporate  seal  attached  to  a 
note  does  not  necessarily  render  the  instrument  a  specialty,  yet 
when  the  words  in  the  body  of  an  instrument  refer  to  the  seal, 
and  nothing  on  the  face  of  the  instrument  shows  any  contrary 
intention,  and  the  obligation  is  declared  on  as  a  specialty,  it  is 
to  be  presumed  that  the  instrument  is  such.  pp.  646,  647 

In  the  absence  of  any  by-law  or  other  law  or  rule  requiring 
a  certificate  of  indebtedness  signed  by  the  treasurer  of  the 
corporation,  with  the  corporate  seal  attached,  attested  by  ♦he 
secretary,  does  not  require  the  signature  of  the  president,  p.  648 

In  a  suit  upon  a  certificate  of  indebtedness,  it  is  not  reversi- 
ble error  to  have  introduced  the  certificate  in  evidence,  prema- 
turely, when  subsequently  its  execution  and  delivery  were  suffi- 
ciently proved.  p.  648 

Proof  of  execution  and  possession  of  a  specialty  is  prima  facie 
evidence  of  delivery,  and  in  the  absence  of  all  proof  by  the 
obligor,  it  entitles  the  obligee  to  a  verdict.  p.  648 


Digitized  by 


Google 


644        CONOWINGO  LAND  CO.  vs.  McGAW. 

Syllabus.  [124 

Under  the  plea  of  non  est  factum^  the  consideration  implied 
from  a  seal  can  not  be  inquired  into;  nor,  under  such  a  plea, 
can  a  specialty  be  excluded  from  evidence  on  the  ground  that  it 
was  fraudulent  or  vltra  vires,  p.  648 

In  order  to  create  a  writing  obligatory,  it  is  not  necessary 
that  the  instrument  should  contain  an  express  promise  to  pay 
the  sum  named  therein.  p.  649 

A  writing  under  seal  that  on  its  face  shows  the  maker  to  be 
a  debtor  to  the  party  named,  or  bearer,  charges  the  maker  with 
the  payment  of  the  money.  p.  649 

A  prayer,  that  under  the  pleadings  and  evidence  in  the  case 
the  plaintiflF  is  entitled  to  recover  a  verdict,  etc.,  is  too  general 

p.  650 

A  seal  imports  a  consideration.  p.  652 

In  a  suit  upon  a  specialty,  the  presence  of  the  seal  makes 
erroneous  an  instruction  that  there  was  no  evidence  of  any  con- 
sideration, p.  652 

The  plea  of  never  indebted  as  alleged  is  improper  in  debt 
on  specialties.  p.  652 

The  defense  of  ultra  vires  must  be  pleaded  specially.       p.  653 

Parties  who  purchase  property  and  convey  it  to  a  corpora- 
tion in  payment  for  stock  of  the  company,  can  have  no  claim 
upon  the  company  for  the  repayment  of  the  purchase  money 
paid  by  them  for  the  land.  p.  653 

The  mere  fact  of  a  corporate  certificate  of  indebtedness  being 
under  seal,  will  not  preclude  the  defendant  from  showing,  if  it 
can,  that  there  was  no  consideration  for  the  certificate,  or  that 
the  directors  had  no  authority  to  authorize  the  issue.      p.  653 

Decided  Jwwuary  13th,  1915. 

Appeal  from  Baltimore  City  Court     (Sopeb,  J.) 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe, 
BuRKK^  Thomas^  Pattison^  Ubner^  Stookbridgk  and  Con- 
stable, JJ. 
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Thomas  U.  Robinson  and  Ja/tnes  McEvoyj  for  the  appel- 
lant 

W.  Irvine  Cross  (with  whom  was  William  T,  Wcurburton 
on  the  brief),  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  appellee  sued  the  appellant  on  three  certificates  of  in- 
debtedness, two  being  for  $5,000  each,  and  the  other  for 
$3,150.    The  form  of  the  three  (except  as  to  the  amount)  is 
the  same  and  is  as  follows : 

"This  is  to  certify  that  the  Conowingo  Land  Com- 
pany of  Cecil  County,  Maryland,  a  corporation,  is 
lawfully  indebted  to  bearer  in  the  sum  of  five  thousand 
dollars  ($5,000.00)  with  interest  at  the  rate  of  six 
per  centum  per  annum  from  the  first  day  of  April, 
1902,  until  paid.  The  same  being  a  part  of  the  pur- 
chase money  advanced  and  paid  for  the  real  estate 
of  said  company,  and  in  order  to  secure  its  repay- 
ment, with  interest,  this  certificate  of  indebtedness 
and  negotiable  instnmient  is  made,  executed,  issued 
and  delivered,  pursuant  to  resolutions  authorizing  the 
same,  duly  passed  by  the  Board  of  Directors  of  said 
Land  Company. 

(Conowingo  Land        Witness  the  signature   of  the 

Company  Treasurer,  together  with  the  seal 

Incorporated  of    said    corporation,     annexed 

1902  hereto,  duly  attested  by  its  Sec- 

of  Cecil  retary. 

County)  Geo.  K.  McQaw, 

Attest :  Treasurer. 

Chas.  R.  McConkey,  Secretary." 

The  narr,  originally  contained  six  common  counts,  and  a 
f^pecial  count,  but  later  the  seven  counts  were  withdrawn, 
with  leave  of  Court,  and  an  amended  declaration  was  filed 
containing  three  counts,  in  each  of  which  it  is  alleged  that 
on  the  13th  day  of  January,  1903,  the  defendant  by  its  writ- 
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ing  obligatory  in  the  following  language  (one  of  the  certifi- 
cates being  then  set  out  in  each  count)  promised  to  pay,  etc. 

The  defendant  filed  six  pleas:  1st.  That  the  alleged  cause 
of  action  did  not  accrue  within  three  years  before  the  institu- 
tion of  this  suit;  2nd,  that  it  did  not  accrue  within  three 
years  before  the  filing  of  the  amended  declaration ;  3rd,  that 
the  alleged  deeds  are  not  the  defendant's  deeds;  4th,  that  the 
alleged  paper  writings  were  procured  by  the  fraud  of  the 
plaintiff;  5th,  that  the  alleged  writings  obligatory  were  pro- 
cured by  the  fraud  of  the  plaintiff;  and  6th,  that  defendant 
was  never  indebted  as  alleged.  The  plaintiff  demurred  to 
the  first  and  second  pleas,  joined  issue  on  the  third,  traversed 
the  fourth  and  fifth  and  joined  issue  on  the  6th.  The  de- 
murrer to  the  first  and  second  pleas  was  sustained  and  there 
was  a  joinder  of  issue  on  the  replications  to  the  fourth  and 
fifth  pleas.  The  case  was  tried  before  the  Court  and  resulted 
in  a  verdict  for  the  plaintiff  for  $22,618.00,  and  this  appeal 
was  taken  from  the  judgment  rendered  thereon. 

1.  The  appellant  contends  that  the  papers  sued  on  were 
not  writings  obligatory — not  to  be  treated  as  specialties— and 
hence  the  limitation  of  three  years  was  applicable.  It  is 
true  that  it  does  not  necessarily  follow  that  because  the  seal 
of  a  corporation  is  attached  to  a  note  it  is  a  specialty,  but  the 
eases  cited  by  the  appellant  support,  rather  than  refute  the 
theory  that  these  certificates  are  instruments  under  seal.  lu 
Jacksoih  V.  Myers,  43  Md.  452 ;  Muth  v.  Dolfield,  43  Md.  466, 
and  Smith  v.  Woma/nfs  Medical  College,  110  Md.  441,  in  de- 
termining whether  the  instruments  sued  on  were  specialties, 
the  Court  emphasized  the  fact  that  there  was  nothing  on  the 
face  of  either  of  them  to  indicate  that  the  seal  was  intended 
to  be  affixed.  In  Smith  v.  Woman  s  College  it  is  said:  "As no 
reference  is  made  in  the  l>ody  of  the  instrument  sued  on  in 
this  case  to  the  corporate  seal  impressed  thereon,  and  as 
there  is  nothing  on  the  face  of  the  paper  to  indicate  that  it 
was  intended  to  be  issued  as  a  specialty,  we  think  that  un- 
questionably, under  the  previous  decisions  of  this  Court,  ^ 
well  as  upon  the  authority  of  the  text  writers  quoted  above, 
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the  instrument  must  be  considered  a  sim[)le  contract  obliga- 
tion, and  riot  a  specialty." 

The  oases  cited  in  addition  to  those  in  43  Aid.  were  Ilwm- 
burger  v.  Miller^  48  Md.  317,  and  Metropolitan  Life  Insxjur- 
ance  Co.  v.  Ariderson,  79  Md.  375,  and  the  text  books  re- 
ferred to  were  4  Thompson  on  Cor.,  sec.  5053,  and  2  (^ook 
on  Stock  and  Stockholders  and  Corpontiion  Iaiu%  set*.  761. 
The  instruments  before  us  on  their  face  expressly  pi-ovide 
for  the  seal  being  annexed — ^'Witness  the  signature  of  the 
treasurer,  together  with  the  seal  of  said  corporation,  nnnexed 
hereto,  duly  attached  bv  its  secretary'' — and  the  corporate 
seal  was  affixed  to  each.  If  the  corporation  intended  to  exe- 
cute specialties,  it  would  have  adopted  the  language  used,  or 
something  equivalent  to  it,  and  in  the  absence  of  anything 
on  the  face  of  the  certificates  showing  a  contrary  intention, 
we  are  of  the  opinion  that  these  instruments  are  specialties. 

But  in  addition  to  that,  the  amended  declaration  declared 
on  them  as  writings  obligatory.  In  Smith  v.  Wonum's  Col- 
lege,  supra,  where  the  declaration  was  framed  in  debt  on  a 
specialty,  and  the  pleas  filed  were  that  the  defendant  was 
never  indebted  as  alleged  and  it  did  not  promise  as  alleged, 
this  Court  held  that  the  pleas  were  not  good,  and  therefore 
the  lower  Court  erred  in  entering  judgment  against  the  plain- 
tiff for  his  refusal  to  reply  to  them.  That  was  a  suit  under 
the  Practice  Act  of  Baltimore  City  (Chapter  184  of  the  Acts 
of  1886),  and  although  the  Court  held  that  the  instrument 
sued  on  was  not  a  specialty,  yet  because  the  declaration  was 
framed  in  debt  on  a  specialty  those  pleas  were  held  to  be  bad. 
So  in  this  case,  as  the  instruments  were  declared  on  as  spe- 
cialties, pleas  of  the  statute  of  limitations  applicable  to  aim- 
pie  contract  debts  were  not  good,  and  hence  the  demurrer  was 
properly  sustained. 

2.  Ten  exceptions  were  taken  to  rtilings  on  evidence. 
Some  of  them  do  not  now  seem  to  be  pressed,  and  without 
discussing  all  of  them  separately,  we  are  of  opinion  that 
there  was  no  injurious  error  in  the  rulings.  The  fifth  excep- 
tion was  taken  to  the  Court's  permitting  the  three  papers  sued 
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on  to  be  offered  in  evidence.  The  reasons  alleged  in  the 
appellant's  brief  for  excepting  to  that  action  of  the  Conrt 
are:  (a)  Because  they  were  not  writings  obligatory;  (6) 
"Because  according  to  the  uncontradicted  evidence  there  was 
no  consideration  for  the  appellant  to  give  to  McGaw,  or  any 
other  person  the  obligations  sought  to  be  collected  in  this 
proceeding" ;  (c)  "Because  under  the  facts  disclosed  bv  the 
record  in  this  case  the  said  paper  writings  were  illegally  and 
fraudulently  issued" ;  and  (d)  Because  the  proceedings  of 
the  directors  and  stockholders  of  the  appellant  in  reference 
to  these  instmmeuts  were  ultra  vires. 

Objection  (a)  is  answered  by  what  we  have  already  said. 
Treating  the  plea  of  non  est  factum  as  a  good  plea,  whidi  we 
will  discuss  later,  it  was  incumbent  on  the  plaintiff  to  prove 
the  execution  and  delivery  of  the  certificates ;  and  when  that 
was  done  they  were  at  least  prima  facie  valid,  being  signed 
by  the  treasurer  and  the  seal,  attested  by  the  secretary,  being 
affixed,  as  in  our  judgment  the  signature  of  the  president 
in  the  absence  of  some  by-law  or  something  to  require  it,  was 
not  necessary.  The  offer  of  the  certificates  in  evidence  at 
the  time  they  were  was  possibly  permature,  but  the  resolu- 
tions of  the  directors  authorizing  the  debts  alleged  to  be  due 
the  plaintiff  and  Mr.  Harlow  to  be  secured  in  some  way  were 
already  in  evidence,  and  if  it  can  be  said  that  their  executiwi 
and  delivery  were  not  then  sufficiently  proved  they  were 
proven  subsequently,  and  hence  the  defendant  was  not  in- 
jured. In  Edelin  v.  Sanders,  8  Md.  118,  on  page  130,  it  \m 
said  that :  **  Proof  of  execution  and  possession  is  sufficient  evi- 
dence, prima  facie,  of  delivery,  and,  in  the  absence  of  all 
proof  on  the  part  of  the  obligor,  would  entitle  the  obligee  to 
a  verdict.  The  seal  importing  a  consideration,  the  latter,  as 
such,  cannot  be  inquired  into  \mder  this  plea" — referring 
to  a  plea  of  non  est  factum.  They  could  not  have  been  ex- 
cluded from  evidence  on  the  ground  that  they  were  alleged 
to  be  fraudulent,  nor  could  they  have  been  excluded  because 
they  were  ultra  vires,  as  ^vill  be  seen  later,  in  discussing  the 
prayers. 
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It  may  be  well,  in  passing,  to  say  that  in  order  to  be  writ- 
ings obligatory  it  was  not  necessary  that  these  instruments 
should  contain  an  express  promise  to  pay  the  amounts  re- 
spectively named.  In  Cover  v.  Stem,  67  Md.  449,  Chirf 
Judge  Alvey  said :  "No  precise  form  of  words  is  necessary 
to  create  a  bond  or  obligation.  Therefore,  any  memorandum 
in  writing  imder  seal,  whereby  a  debt  is  acknowledged  to  be 
owing,  will  obligate  the  party  to  pay ;  for  it  is  said  that  any 
words  which  prove  a  man  to  be  a  debtor,  if  they  be  tmder 
seal,  will  charge  him  with  the  payment  of  the  money.' ^  In 
Feeser  v.  Feeser,  93  Md.  716,  an  instrument  under  seal  by 
which  the  obligor  declared  that  a  certain  sum  was  due  to  the 
obligee,  but  making  it  payable  after  his  death  by  the  obligor's 
executor,  was  held  to  be  a  valid  obligation  binding  on  the 
estate  of  the  maker,  since  it  created  a  debUum  in  praesenti. 
See  also  JurJcins  v.  SuLlivan,  110  Md.  539.  As  these  instru- 
ments read:  "This  is  to  certify  that  the  Conowingo  Land 
Company  *  *  *  is  lawfully  indebted  to  bearer,"  etc,  and 
were  under  seal,  there  can  be  no  doubt  that  they  show  on 
their  face  the  company  to  be  a  debtor,  and  it  is  charged  with 
the  payment  of  the  money,  unless  of  course  some  sufficient 
defense  is  made  and  sustained. 

3.  The  Court  granted  the  following  prayer  offered  by  the 
plaintiff :  "The  plaintiff  asks  the  Court  to  instruct  the  Court 
sitting  as  a  jury  that  under  the  pleadings  and  evidence  in 
this  case  the  plaintiff  is  entitled  to  a  verdict  for  the  full 
amount  of  aU  three  of  the  writings  obligatory  offered  in  evi- 
dence, with  interest  thereon  at  six  per  cent  from  the  2nd 
day  of  April,  1902." 

There  was  error  in  granting  that  prayer,  as  it  not  only  ex- 
cluded from  the  consideration  of  the  Court,  sitting  as  a  jury, 
all  questions  of  fact,  but  it  is  too  general.  Without  now 
discussing  them,  there  were  disputed  questions  of  fact  to  be 
passed  on.  It  is  contended,  however,  on  the  part  of  the 
appellee,  that  by  reason  of  Section  9  of  Article  5  of  the  Code, 
the  ruling  of  the  Court  on  that  prayer  cannot  be  objected  to 
in  this  Court,  as  there  was  no  special  exception  to  it.     The 
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appellee  relies  on  Morrison  v.  Uammondj  27  Mi  604, 
Everett  v.  Staiej  28  Md.  207,  and  Franklin  v.  Claflin,  49 
Md.,24.  It  may  be  admitted  that  some  of  the  expressions  in 
the  opinion  in  Morrison  v.  Hwmmond,  if  they  stood  alone, 
might  furnish  some  ground  for  the  contention  of  the  appellee, 
but  no  decisions  of  this  Court  have  approved  such  a  prayer 
as  the  one  now  before  us,  and  there  are  a  number  of  later 
cases  distinctly  disapproving  prayers  in  that  form.  The  Act 
of  1862,  Chapter  154,  was  certainly  not  intended  to  permit 
the  Court  to  instruct  the  jury  what  their  verdict  should  be 
on  all  the  evidence  in  the  case,  when  the  material  facts  are 
disputed,  or  to  deprive  the  losing  party  from  having  such  an 
instruction  reviewed,  unless  he  specifically  excepted  to  every 
part  of  the  evidence.  The  objection  to  this  prayer  is  not  so 
much  that  it  assumes  facts,  as  that  it  instructed  the  Court, 
sitting  m  a  jury,  what  conclusion  he  must  reach  from  the 
evidence  in  the  case.  It  has  been  determined  in  many  cases 
that  an  instruction  that  under  the  pleadings  and  evidence  the 
plaintiff  is  not  entitled  to  recover  is  erroneous^  because  too 
general  and  indefinite.  A  prayer  that  under  the  pleadings 
and  evidence  the  plaintiff  is  entitled  to  recover  cannot  be 
said  to  be  freer  from  such  objections.  In  2  Poe,  sec.  297,  it 
is  said  that,  '^it  has  been  the  settled  practice  since  the  pas- 
sage of  the  Act  of  1825,  Chapter  117,  that  the  Court  cannot 
properly  grant  a  prayer  framed  in  the  very  general  terms 
that  'upon  the  pleadings  and  evidence,'  ot  'upon  the  whole 
case,'  the  plaintiff  is,  or  is  not,  entitled  to  recover.  The  ob- 
jection to  such  a  prayer  is^  that  it  is  too  general.  It  does 
not  point  out  any  particular  ground  upon  which  the  ri^  to 
recover  is  asserted  or  denied,  nor  does  it  direct  attention  to 
any  particular  error  or  omission  in  the  proof,  nor  raise  any 
definite  question  as  to  its  sufficiency.  *  *  *  Under  this  statute 
general  prayers  are  wholly  improper, — ^as,  for  instance,  'That 
imder  the  pleadings  and  evidence  in  the  case,  the  plaintiff  is 
not  entitled  to  recover';  for  when  they  come  to  be  consid- 
ered in  the  Court  of  Appeals,  it  will  be  obviously  impossible 
to  ascertain  from  the  record  what  precise  point  was  decided 
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by  the  lower  Court;  and  hence  to  permit  them  would  be  to 
renew  the  mischief  intended  to  be  remedied  by  the  Act.'' 
That  Act  is  now  the  first  clause  in  section  9  of  Article  5. 

It  is  true  that  in  many  cases  in  which  such  decisions  have 
been  made,  the  prayer  was  rejected  below,  and  hence  was  not 
an  ^'instruction  actually  given,"  but  that  is  by  no  means  so 
with  all  of  them.  In  Mottu  v.  Fahey,  78  Md.  380,  on  page 
394,  Judge  Fowler  said :  "The  first  prayer  of  the  appellee 
should  have  been  refused.  It  instructs  the  jury  that  on  the 
pleadings  and  evidence  in  this  case  their  verdict  must  be  for 
the  plaintiff  for  the  property  described.  It  has  been  held 
that  instructions  like  this  are  defective  "^^  *  *  because  they 
are  expressed  in  such  general  terms  that  it  is  impossible  to 
ascertain  from  them  or  the  record  exactly  what  point  was  in- 
tended to  be  decided  by  the  lower  Court."  In  CalveH  Bank 
V.  Katz,  102  Md.  56,  the  prayer  granted  was,  *'that  the  undis- 
puted evidence  in  this  case  shows  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  one  hundred  and  sixty- 
seven  dollars  and  fifty-one  cents  under  the  pleadings  in  this 
case,  and  their  verdict  will  therefore  be  for  the  plaintiff  for 
that  amount  with  interest  from  December  23,  1901,  to 
date," — ^the  balance  of  the  prayer  then  instructed  the  jury 
as  to  the  claim  of  the  defendant  for  a  deduction.  On  page 
61  Judge  Jones  said:  "There  was  manifest  error  in  this 
instruction.  It  usurped  entirely  the  fimction  of  the  jury. 
It  found  for  them  the  ultimate  facts,  which  it  was  their 
province  to  find,  to  wit,  the  indebtedness  of  the  defendant 
and  the  amount,  and  told  them  that  those  facts  which  had 
been  put  in  issue  by  the  pleadings  and  were  contested 
throughout  had  been  established  as  a  verity  by  undisputed 
evidence.  It  is  error  for  the  Court  to  assume  the  existence 
of  facts  and  take  away  from  the  jury  the  finding  of  the  same.'' 
In  Palatine  Ins.  Co.  v.  O'Brien,  107  Md.  341,  Judge  Burke 
said  on  page  357:  "The  plaintiff's  first  prayer,  which  told 
the  jury  that  under  the  pleadings  and  evidence  in  the  case 
their  verdict  must  be  for  the  plaintiff,  was  too  general  and 
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indefinite,  and  should  not  have  been  granted."     In  all  of 
those  cases  the  judgments  were  reversed. 

It  is  deal',  therefore,  that  there  was  reversible  error  in 
granting  the  plaintiff's  prayer.  The  defendant's  first  prayer 
was  properly  rejected.  The  certificates  made  a  prima  facie 
case,  as  we  have  seen,  and  the  Court  could  not  say  there  wa^ 
no  evidence  legally  suflBcient  to  entitle  the  plaintiff  to  recover. 
Its  second  prayer  was  also  properly  rejected  for  reasons  al- 
ready stated.  The  third  was  intended  to  present  the  question 
of  the  consideration  for  the  certificates,  and  the  fourth 
whether  the  defendant  had  the  power  to  issue  them. 
.  Inasmuch  as  the  seal  imports  consideration  it  could  not 
be  properly  said  that  there  was  no  evidence  legally  sufficient 
to  show  any  consideration- — especially  when  taken  in  connec- 
tion with  the  resolutions  of  the  directors  in  the  record.  Thb 
prayer  refers  to  the  pleadings,  and  as  the  case  was  tried 
before  Ch.  109  of  the  Acts  of  1914  took  effect  (Sept.  1, 1914) 
it  is  unnecessary  to  consider  that  Act.  The  plea  of  never  was 
indebted  as  allied  "always  was  and  still  is  improper"  in  debt 
on  specialties,  1  Poe,  sec.  ^25.  Therefore,  no  question  as  to 
the  consideration  could  properly  be  raised  by  that  plea.  The 
only  one  under  which  it  could  be  claimed  to  be  was  the  third— 
"that  the  alleged  deeds  set  out  in  the  plaintiff's  declaration 
are  not  the  defendant's  deeds."  That  was  not  in  proper 
form,  as  it  was  not  sworn  to,  as  required  by  section  11  of 
Article  75,  but  as  issue  was  joined  on  it  we  will  treat  it  a5 
sufficient,  Milbum  v.  State,  1  Md.  12.  But  as  we  have  al- 
ready seen,  the  consideration  cannot  be  inquired  into  undeT 
that  plea,  although  as  held  in  Edelin  v.  Sanders,  supra,  fol- 
lowing Union  Bank  v.  Ridgely,  1  H.  &  G.,  ou  page  416,  the 
obligor  may  give  in  evidence  anything  which  goes  to  show- 
that  the  instrument  was  originally  void  at  common  law.  In 
1  Poe,  sec.  625,  Mr.  Poe  takes  the  position  that  that  is  no 
longer  be  allowed  in  this  State,  and  that  the  plea  of  non  est 
factum  "will  operate  now  as  a  denial  merely  of  the  execution 
in  point  of  fact,  of  the  specialty  sued  on,"  but  without  deem- 


Digitized  by 


Google 


CONOWINGO  LAND  CO.  vs.  McGAW.        653 
]y^J  ■]  OyinioD  of  the  CJourt 

ing  it  necessary  to  pass  on  that,  it  could  not  properly  be  said 
that  there  was  no  evidence  legally  sufficient  to  show  any  con- 
sideration, and  hence  the  prayer  was  properly  rejected. 

The  fourth  prayer  asked  the  Court  to  say  that  there  was 
no  evidence  legally  sufficient  to  show  that  the  defendant  had 
legal  authority  to  execute  and  issue  to  the  plaintiff  the  paper 
writings  offered  in  evidence,  and  therefore  the  plaintiff  was 
not  entitled  to  recover.  That  likewise  referred  to  the  plead- 
ings, and,  without  discussing  other  points,  the  general  rule 
seems  to  be  well  established  that  the  defense  of  ultra  vires 
must  be  pleaded  specially.  France  on  Principles  of  Cor. 
Law  (2nd  Ed.),  125 ;  5  Ency.  of  PL  and  Pr.,  95 ;  3  Thomp- 
on  Cor.  (2nd  Ed.),  sec.  3255,  10  Cyc.  1156.  That  is  cer- 
tainly the  safe  and  fair  rule,  and  we  think  that  the  prayer 
was  properly  rejected  for  that  reajson,  as  well  as  because  it 
could  not  properly  be  said  that  there  was  no  evidence  legally 
sufficient,  etc. 

We  must  not,  however,  be  understood  as  holding  or  inti- 
mating that  the  fact  that  the  certificates  are  under  seal  will 
preclude  the  defendant  from  showing,  if  it  can,  that  there 
was  no  consideration  for  the  certificates,  or  that  the  directors 
had  no  authority  to  authorize  them  to  be  given,  but  we  only 
hold  that  the  prayers  as  framed  were  properly   rejected. 
There  can  be  no  doubt  that  if  the  stock  was  paid  for  by  the 
conveyance  of  the  Bell  property,  and  the  amounts  advanced 
by  Messrs.  McGaw  and  Harlow,  for  the  purchase  of  the 
property  was  not  included  as  a  part  of  the  consideration  for 
the  property,  there  was  nothing  due  them  by  the  company 
on  account  of  that  conveyance.     Under  those  circumstances 
the  directors  would  have  had  no  power  to  bind  the  company 
for  the  amounts  so  advanced  by  them.    The  provisions  in  the 
statute  in  reference  to  payment  of  the  stock  of  a  corporation 
with  property  would  be  rendered  nugatory  and  of  no  protec- 
tion, if  parties  could  purchase  property,  convey  it  to  a  com- 
pany organized  by  them  in  payment  of  the  stock  of  the  com- 
pany, and  then  have  the  directors  (the  stockholders  and  di- 
rectors being  the  same  persons)  pay,  or  provide  for  paying 
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them  the  amount  of  purchase  money  which  they  had  paid  for 
the  property,  although  they  had  used  the  property  in  pay- 
ment of  the  stock.  Sections  61  and  62  of  Article  23  of  the 
Code  of  1888  (which  was  in  force  at  the  time  of  this  trans- 
action) were  intended  to  protect  subsequent  Btockholders  and 
others  dealing  with  the  company  and  required  records  of 
payment  of  stock  with  property  to  be  so  kept  that  those  inter- 
ested could  readily  ascertain  the  facts.  In  this  case  Mr. 
McGaw  sold  his  stock  within  two  or  three  years.  Acceptance 
of  property  in  payment  of  stock  was  done  under  section  61 
by  the  stockholders  in  meeting  assembled  for  the  purpose  of 
considering  the  propriety  of  receiving  the  subscripticm  and 
of  fixing  the  terms  upon  which  it  should  be  received.  Those 
interested  therefore  look  to  the  proceedings  of  the  stock- 
holders and  not  to  those  of  the  directors  to  ascertain  the 
terms  of  such  subscriptions* 

Mr.  McOaw,  however,  testified  without  objection  that,  ^'We 
incorporated  the  Conowingo  Land  Company  and  transferred 
this  property  to  them,  having  Mr.  Caldwell  do  it,  subject  to 
this  first  mortgage,  and  these  indebtedness  that  they  owed 
Mr.  Harlow  and  myself,"  etc.  Of  course,  if  it  can  be  leg- 
ally shown  that  the  property  was  conveyed  to  the  ccwnpany 
subject  to  the  amount  paid  out  by  Messrs.  McGaw  and  Har- 
low, as  well  as  the  Bell  mortgage,  a  very  different  case  from 
that  above  referred  to  would  be  presented.  As  the  case  will 
have  to  be  retried,  it  is  hoped  that  the  actual  facts  can  be 
ascertained,  and  that  they  can  be  made  clearer  than  many  of 
the  important  ones  in  the  record  are.  If  that  is  done,  there 
can  be  no  great  difficulty  in  applying  the  law  to  the  facts 
proven. 

Judgment  reversed  and  new  trial  awarded, 
the  appellee  to  pay  the  costs,  above  and 
below. 
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WILLIAM  A.  MATHIAS 

vs, 

CHARLES  E.  FOWLER,  Administrator. 

Deposits  in  savings  hanks :  entered  on  account  of  owner  ''or  an- 
other, or  either  of  them" ;  retention  of  book;  no  per-  ' 
fected  gift.     Trusts:  creation  of — . 

The  words  "in  trust"  are  not  necessary  to  indicate  an  inten- 
tion to  create  a  trust,  nor  are  they  necessary  to  a  valid  declara- 
tion of  a  trust  with  a  power  of  revocation.  p.  665 

But  in  order  to  establish  a  declaration  of  trust  there  must 
be  clear  evidence  of  an  intention  to  transfer  a  present  interest 
to  the  cestui  que  trust.  p.  665 

And  where  one  who  has,  or  places,  money  in  a  savings  bank 
'^in  account"  with  himself  or  another,  "or  the  snr\'ivor  of  them," 
and  retains  the  possession  of  the  deposit  book,  such  facts,  of 
themselves,  raise  no  intention  of  any  trust.  p.  667 

Where  the  owner  of  money  in  a  savings  bank  has  the  same 
/entered  "in  account  with"  himself  or  another,  "or  either  of 
them,"  retains  possession  of  the  deposit  book,  and  may  with- 
draw the  deposits  at  any  time,  such  entry  does  not  operate  as  a 
perfected  gift.  p.  667 

Decided  Janujo/ry  ISth,  1915, 

Appeal  from  the  Circuit  Court  for  Carroll  t'ounty.  In 
Equity.     (Thomas^  C.  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe, 
BuBKE,  Pattison,  Ubner,  Stockbridge  and  Constable, 
JJ. 

Charles  0.  Clemson  and  Ouy  W.  Steele,  for  the  appellant 

Jas.  A.  C.  Bond  and  Francis  Neal  Parke,  for  the  appellee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

After  the  hearing  of  this  case  in  the  Circuit  Court  for  Car- 
roll County,  sitting  in  equity,  an  opinion  was  filed  and  decree 
entered  directing  the  payment  over  of  the  fund,  which  had 
been  deposited  in  Court  under  a  bill  of  interpleader,  to 
Charles  T.  Fowler,  administrator  of  William  R.  Fowler. 

The  opinion  of  Judge  Thomas  covered  the  facts  and  law 
applicable  to  the  case  with  such  thoroughness  that,  imlese 
that  learned  judge  fell  into  some  error,  in  the  judgment  of 
this  Court,  it  would  be  superfluous  to  say  over  again  what 
he  has  so  well  said. 

A  careful  examination  of  both  the  facts  and  the  law  dis- 
close no  such  error,  and  this  Court  is  clearly  of  opinion  that 
his  conclusions  were  correct,  and  the  decree  appealed  from 
will  be  aflBrmed. 

This  Court  also  adopts  his  opinion  as  its  opinion  in  this 
case,  and  accordingly  appends  that  opinion  hereto. 

Decree  affirmed,  with  costs. 


The  following  is  the  opinion  delivered  by  Thomas,  C.  J., 
in  the  Court  below,  which  was  adopted  by  the  Court  of  Ap- 
peals: 

On  the  22nd  of  January,  1906,  William  R.  Fowler  de- 
posited in  the  Union  National  Bank  of  Westminister  the  siim 
of  $2,000.00  in  what  was  called  an  ^^interest  account,"  at 
three  per  cent  interest,  and  the  bank  delivered  to  him  a  book 
in  which  said  deposit  was  entered,  and  whidi  contained  a 
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contract  signed  by  the  said  Fowler  and  one  of  the  clerks  of 
the  bank  for  the  cashier.  Among  the  provisions  of  the  con- 
tract is  the  following:  **That  no  deposit  for  entry  in  this 
book  or  upon  the  terms  herein  set  forth,  will  be  received,  and 
no  money  deposited  in  said  bank  and  entered  in  this  book 
shall  be  withdrawn  unless  the  book  is  produced  at  the  bank 
at  the  same  time  and  the  proper  entry  is  made  therein  by 
some  officer  of  the  said  bank,"  and  the  contract  further  pro- 
vided, "That  the  following  provisions,  conditions  and  agree- 
ments are  to  be  binding  upon  all  persons  claiming  said  funds 
through,  from  or  under  me,"  and  "That  the  privilege  is  ex- 
pressly reserved  to  and  retained  by  the  bank  to  return  to  the 
depositor  the  sums  deposited  under  the  above  conditions,  or 
to  discontinue  the  payment  of  said  interest  thereon  at  any 
time  after  the  expiration  of  four  months'  notice  in  writing 
given  by  the  bank  to  the  depositor." 

The  bank  book  was  numbered  119,  and  some  time  after  the 
account  was  opened  it  was  changed  in  the  bank  book  so  as  to 
make  it  read:  "The  Union  National  Bank  of  Westminster 
in  account  with  W,  R  Fowler  or  Charles  E.  Fowler  or  the 
survivor  of  them."  A  number  of  other  deposits  were  made 
in  this  accoimt,  the  last  credit  being,  "1912,  June  1st  Int. 
to  June  1st,  1912,  $28.50,"  the  account  also  shows  the 
amounts  withdrawn,  the  last  being,  "June  1st,  1912,  Self, 
$28.50. 

The  account  referred  to  was  closed  June  1st,  1912,  and  a 
new  account  was  on  that  day  opened  for  the  balance  thelrein, 
amounting  to  $1,900.00.  The  new  book  was  numbered  119, 
and  the  entry  in  the  book  is :  "The  Union  ISTational  Bank  of 
Westminster  in  account  with  W.  R.  Fowler  or  Wm.  A. 
Mathias  or  either  of  them."  The  book  also  contained  an 
agreement  like  the  one  we  have  already  referred  to,  signed 
by  W.  R.  Fowler  and  James  Pearre  Wantz,  assistant  cashier. 

Mr.  Wantz,  who  is  now  the  cashier  of  the  Union  National 
Bank,  states  the  circumstances  under  which  the  last  men- 
tioned account  was  opened  as  follows :  "Mr.  Fowler  came  in 
with  the  book  marked  Exhibit  No.  IF  (the  book  referred  to 
VOL.  124  42 
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above  as  containing  the  account  opened  in  1906),  and  said 
he  wanted  to  draw  the  interest  on  that  book  and  wanted  to 
know  if  he  couldnH  change  the  account  so  that  William  A. 
Mathias  could  get  the  money  in  case  anything  happened  to 
him,  Billy  Fowler.  He  said  his  brother,  Charles  E.  Fowler, 
was  drinking  and  onery  and  he  wasn't  entitled  to  the  money 
and  he  didn't  want  him  to  have  it,  and  that  Will  Mathias 
had  helped  him  to  make  part  of  it,  that  he  was  entitled  to  it, 
and  that  he  wanted  him  to  have  it,  and  asked  if  I  could  fix 
it  that  way.  At  the  same  time  he  said  he  wanted  the  same 
number  of  books  and  the  account  to  run  as  it  had  before, 
with  the  exception  of  the  names  changed."  Mr.  Wantz  also 
says  that  Mr.  Fowler  did  not  at  the  time  say  anything  about 
the  interest,  and  that  he,  the  witness,  opened  the  new  hock 
"with  the  balance  of  $1,900.00  in  the  name  of  William  R 
Fowler  or  William  A.  Mathias  or  either  of  ttem" ;  and  fui^ 
ther  testified :  "Mr.  Fowler  wanted  the  same  book  and  the 
same  number,  but  wanted  the  names  changed.  We  don't 
scratch  any  names  on  books  in  the  bank,  and  the  only  way 
to  open  the  account  was  to  give  him  a  new  book  with  the 
same  number  and  start  the  new  book  with  the  same  balance  in 
the  old  book." 

Clinton  R.  A.  Fogle,  who  in  1912  was  teller  of  the  Union 
National  Bank  and  who  was  in  the  bank  at  the  time  Mr. 
Fowler  came  there,  testified :  "He  (Mr.  Fowler)  came  in 
and  said  to  Pearre  Wantz ;  Mr.  William  E.  Fowler  came  into 
the  Union  National  Bank  and  said  to  Pearre  Wantz  that  he 
wanted  to  draw  the  interest  due  on  his  deposit  in  the  sav- 
ings account  and  that  he  wanted  to  change  it  to  the  name  of 
himself  and  Wm.  A.  Mathias  instead  of  his  brother.  I  don't 
know  whether  he  said  his  brother,  but  he  said  instead  of  Chas. 
E.  Fowler.  He  said  the  reason  he  wanted  to  change  it,  he 
said  his  brother  was  onery  and  didn't  deserve  anything,  and 
that  he  thought  a  good  bit  of  this  boy  and  he  wanted  him  to 
have  that  money  in  case  he  died."  Mr.  Fogle  was  asked  if 
anything  was  said  by  Mr.  Fowler  about  the  interest  on  the 
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$1,&00.00  deposit  of  June  1,  1912,  and  replied :  "He  said — 
I  don't  know  if  I  recall  what  he  said  about  the  interest  or 
not — ^he  said  he  would  draw  the  interest"  On  cross-exami- 
nation, when  asked  to  state  in  his  own  way  without  inter- 
ruption the  conversation  between  Mr.  Fowler  and  Mr.  Wantz, 
the  witness  said:  "Mr.  Fowler  came  in  the  Union  National 
Bank  and  said  he  wanted  to  draw  the  interest  due  on  his 
deposit  and  he  wanted  to  change  it,  and  asked  Mr.  James 
Pearre  Wantz  if  he  could  fix  it  so  that  the  money  standing  in 
bis  name  on  that  book  could  be  changed  to  read,  himself  and 
William  A.  Mathias  or  the  survivor  of  them;  that  Charles 
£.  Fowler  was  getting  onery  and  didn't  deserve  anything. 
He  also  said  that  he  liked  this  boy  and  he  wanted  him  to  get 
that  money  in  case  anything  happened  to  him." 

It  appears  from  the  further  evidence  in  the  case  that  after 
the  second  account  was  opened  both  books  were  delivered  by 
the  bank  to  Mr.  Fowler  and  remained  in  his  possession  to 
the  time  of  his  death,  in  November,  1913,  and  that  he  col- 
lected the  interest  on  the  $1,900.00  daring  his  life.  After 
his  death  the  Union  National  Bank  filed  a  bill  of  inter- 
pleader against  William  A.  Mathias  and  Charles  E.  Fowler, 
administrator  of  William  R.  Fowler,  both  of  whom  claim  the 
fund  deposited  in  the  second  account,  and  said  deposit  and 
accrued  interest  thereon,  less  the  costs,  was,  under  the  order 
of  this  Court,  paid  into  Court. 

In  the  case  of  Taylor  vs.  Henry,  48  Md.  550,  the  deposit 
in  the  Eutaw  Savings  Bank  of  Baltimore  of  $1,850.00  was  to 
the  credit  of  "Joseph  Henry,  Margaret  Taylor,  and  the  sur- 
vivor of  them,  subject  to  the  order  of  either."  After  the 
death  of  Joseph  Henry  a  bill  was  filed  by  his  administrator 
against  Margaret  Taylor  praying  for  an  account  of  the  money 
drawn  by  her  from  the  bank  after  the  death  of  Joseph 
Henry.  The  Court  held  that  the  terms  of  the  deposit  did 
not  import  a  gift  inter  vivos,  and  that  Margaret  Taylor  was 
not  entitled  to  the  balance  of  said  deposit  remaining  in  the 
bank  at  the  death  of  Joseph  Henry.    In  disposing  of  the  case 
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Judge  Alvey  said :  ^*Here  the  deposit  was  in  the  joint  names 
cf  the  deceased  and  his  sister,  and  the  survivor  of  them,  but 
subject  to  the  order  of  either.  Having  thus  retained  the 
power  to  draw  out  the  money,  the  deceased  did  not  divest 
himself  of  dominion  and  control  over  the  fund.  He  could 
have  drawn  out  every  dollar  the  day  after  the  deposit,  or  at 
any  time  up  to  the  moment  of  his  death,  and  applied  it  in  any 
manner  he  might  have  thought  proper.  It  is  not  contended 
that  the  sister  had  the  least  right  or  interest  in  the  money 
before  the  deposit;  nor  is  it  contended  that  she  acquired  any 
interest  therein  otherwise  than  by  the  supposed  gift  of  the 
brother ;  and  the  only  evidence  relied  on  to  support  the  fac- 
turn  of  the  supposed  gift,  is  the  form  of  the  entry  in  the 
bank-book.  But,  as  will  be  observed,  there  are  no  terms  in 
the  entry  that  import  of  themselves  an  actual  present  dona- 
tion by  the  brother  to  the  sister;  and  the  dominion  retained 
by  the  brother  over  the  fimd  enabled  him  to  displace  and 
utterly  destroy  all  power  conferred  upon  the  sister  in  respect 
to  the  fund.  As  the  mother's  name  had  been  erased  and 
that  of  the  sister  inserted,  so  the  name  of  the  sister  could 
have  been  erased,  without  the  slightest  doubt  of  the  brother's 
right  to  do  so.  The  sister  never  exercised  any  power  or  con- 
trol over  the  fund  during  the  life  of  the  brother.  It  was  only 
after  his  death  that  she  attempted  to  assert  right  and  domin- 
ion over  it;  and  then  by  the  supposed  right  of  survivorship. 
But,  if  the  supposed  gift  was  not  perfect  and  irrevocable 
during  the  life  of  the  donor,  it  (A>uld  become  so  after  his 
death  only  as  a  donatio  mortis  ccmsa;  and  from  the  form  of 
entry,  and  the  facts  of  the  case,  it  is  impossible  that  the 
transaction  can  be  allowed  to  prevail  as  a  dofiaiio  mortis 
causcu'^ 

In  Dougherty  v.  Moore,  71  Md.  248,  Lavsrrence  McDonald 
opened  an  account  in  the  Eutaw  Savings  Bank,  and  there- 
after the  name  of  his  wife  was  added  so  as  to  make  the 
entry  in  the  pass-book  and  in  the  ledger  of  the  bank  read  aa 
follows:  "Lawrence  McDonald,  Sarah  McDonald  and  the 
faurvivor,  subject  to  the  order  of  either." 
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Thereafter,  on  the  4th  of  January,  1876,  the  following 
entry  was  also  made :  "In  consideration  of  my  natural  love 
and  affection  dFor  my  wife,  Sarah  McDonald,  I  give  to  her 
all  the  money  belonging  to  me  credited  or  to  be  credited  in 
this  book,  and  I  direct  the  same  to  be  paid  to  her,  and  her 
receipt  shall  be  good  for  the  same.  Lawrence  (his  X  mark) 
McDonald." 

The  only  question  in  that  case  was  whether  there  was  a 
valid  gift  by  the  husband  to  his  wife  of  the  money  held  on 
deposit  by  the  bank,  and  in  disposing  of  that  question  the 
Court  said :  "All  agree  that  to  constitute  a  valid  gift  between 
living  parties,  or  gifts  inter  vivos,  as  they  were  distinguished 
by  the  civil  law,  there  must  be  a  delivery  of  the  subject-mat- 
ter of  the  gift,  with  the  intent  on  the  part  of  the  donor  to 
transfer  the  right  of  properly  to  the  donee,  or  to  someone 
for  his  use.  The  donor  must  renounce,  and  the  donee  must 
acquire,  the  title  and  interest  in  the  property  given.  So  long 
as  there  is  a  locus  penitentice  in  the  donor,  a  right  to  change 
his  mind,  to  modify,  or  revoke  it,  the  gift  is  incomplete. 
**  *  *  Although  the  husband  in  this  case  did  not  mean  to 
relinquish  his  right  to  use  the  money  on  deposit  during  his 
life,  he  did  mean  that  whatever  remained  in  the  bank,  at  the 
time  of  his  death,  should  go  to  his  wife  if  she  survived  him. 
But  these  entries  can  not  operate  as  a  testamentary  disposi- 
tion of  property,  because  they  are  not  executed  as  the  law 
requires.  We  are  of  opinion,  therefore,  that  the  money  held 
on  deposit  bv  the  Eutaw  Savings  Bank  belongs  to  the  a<lnnii- 
istrator  of  the  husband,  and  not  to  the  administrator  of  the 
wife." 

In  the  case  of  Whalen  v.  Milholland,  89  Md.  199,  the 
deposit  in  the  Savings  Bank  of  Baltimore  was  entered  in  the 
]»ass-book  as  follows:  "Elizabeth  O'Neill  and  Mary  Whalen. 
Joint  owners.  Payable  to  the  order  of  either  or  the  sur- 
vivor." The  money  was  deposited  by  Elizabeth  O'Neill, 
and  after  her  death  was  claimed  by  Mrs.  Whalen.  There 
was  evidence  other  than  the  entry  in  the  pass-book  to  show 
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that  Elizabeth  O'Neill  intended  that  Mary  Whalen  should 
have  whatever  remained  in  said  account  at  her  death,  but 
the  Court  held  that  she  was  not  entitled  to  it,  and  in  dispos- 
ing of  the  case  said:  "This  Court  has  frequently  had  occa- 
sion to  consider  cases  growing  out  of  similar  deposits.    There 
ought  not  now  to  be,  even  if  there  ever  was,  any  uncertainty 
about  the  legal  principles  which  should  control  the  decisicm 
of  such  a  controversy.     The  money  being  the  money  of  the 
depositor,  the  fimdamental  question  always  is,  has  a  valid 
and  effective  gift  been  made  of  it  to  another?     To  make  a 
gift  perfect  and  complete,  there  must  be  an  actual  transfer 
by  the  donor  of  all  right  and  dominion  over  the  thing  given; 
and  there  must  be  an  acceptance  by  the  donee  or  by  some 
competent  person  for  him.    In  addition  to  this,  it  is  essential 
to  the  validity  of  such  a  gift,  that  it  should  go  into  effect, 
or  in  other  words  transfer  the  property,  at  once  and  com- 
pletely ;  for  if  it  has  reference  to  a  future  time  when  it  is  to 
operate  as  a  transfer,  it  is  nothing  more  than  a  promise 
without  consideration,  and  cannot  be  enforced  either  at  law 
or  in  equity.    Until  the  gift  is  l^ally  perfect  and  complete,  a 
locus  peniteiiiiw  remains,  and  the  owner  may  make  any  other 
disposition  of  the  property  that  he  or  she  may  think  proper." 
In  the  case  at  bar,  William  K.  Fowler  retained  the  pos- 
session of  the  bank-book,  and  could,  at  any  time  after  the 
account  was  opened,  have  withdrawn  every  dollar  deposited 
therein.    He  did  not  part  wdth  the  possession  of  the  subject- 
matter  of  the  gift,  and  it  is  clear  both  upon  reason  and 
authority  that  there  was  no  perfected  gift  to  William  A. 
Mathias  of  the  fund  deposited  in  said  account.    We  under- 
stand this  to  be  conceded  by  coimsel  for  the  plaintiff,  Wil- 
liam A.  Mathias,  but  they  insist  that  the  entry  in  the  bank- 
book  under   the   circumstances   disclosed   by   the   evidence 
amounted  to  a  declaration  of  trust  in  favor  of  Mr.  Mathias, 
and  they  rely  upon  the  cases  of  Milholland  v.  Whalen,  80 
Md.  212;  Uttig  v.  Mf.  Calvary  Church,  101  Md.  494;  Ear- 
m  Banhinq  Co.  v.  Miller,  1  L.  R  A.  (X.  S.)  71)0:  Booth  v. 
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Oakland  Bank  of  Savings,  122  Cal.  19,  54  Pac.  370,  and 
Drinkhouse  v.  Oernian  Savings  and  Loan  Society,  118  Pac. 
953. 

In  MiUiolland  v.  Whalen,  supra,  entry  in  the  pass-book 
was:  "Metropolitan  Savings  Bank,  in  account  with  Miss 
Elizabeth  O'Neill.  In  trust  for  herself  and  Mrs.  Mary 
Whalen,  widow,  joint  owners,  subject  to  the  order  of  either; 
tbe  balance  at  the  death  of  either  to  belong  to  the  survivor." 
This  entry  was  made  at  the  instance  of  Miss  O'Neill,  and  the 
officer  of  the  bank  testified  that  the  entry  in  the  book  em- 
bodied the  instructions  given  by  Miss  O'Neill  at  the  time 
the  account  was  opened.  A  by-law  of  the  bank  provided 
that  "every  deposit  made  by  one  person  for  the  benefit  of 
another  person  shall  be  expressed  to  be  'in  trust/  and  no 
deposit  shall  be  received,  or  be  expressed  to  be  received,  from 
one  person  *by'  another  person,  or  by  one  person  ^for"  another 
person."  There  the  Court  held  that  the  deposit  referred  to 
constituted  a  valid  declaration  of  trust,  and  Chikf  Judge 
McSherby  said,  "that  when  a  trust  is  thus  created  the  rights 
of  a  beneficiary  become  fixed,  even  though  the  settler  retains 
the  bank-book  in  his  possession.  *  *  *  We  have,  then,  a  valid 
declaration  of  trust  impressed  upon  the  funds  in  bank  and 
the  bank  holding  them,  not  as  trustee,  but  for  the  trustee, 
with  knowledge  of  the  conditions  of  the  trust.  The  trustee 
was  seized  of  the  money  for  the  use  of  herself  and  her  sister, 
as  joint  owners  of  the  equitable  interest;  and  both  wei*e 
authorized  to  draw  the  funds  upon  producing  the  bank-book. 
This  is  not  all.  The  declaration  of  trust  transferred  to  the 
trustee  the  legal  title  for  the  benefit  of  the  survivor  of  the 
two  cestuis  que  trustent,  as  to  the  balance  of  the  fund  i-emain- 
ing  in  bank  at  the  death  of  either." 

In  the  case  of  Littig  v.  ML  Calvary  Church,  supra,  the 
entry  in  the  books  of  the  bank  was:  "Mt.  Calvary  Protestant 
Episcopal  Church,  subject  to  the  order  of  Kate  Littig,  trus- 
tee, $500.00,"  and  the  Court  held  that  a  valid  trust  was 
therebv  declared  in  favor  of  the  church.     In  the  course  of 
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the  opinion  Judge  Fowlek^  quoting  from  MUhoUand  v. 
WhaJen,  said:  ^*lt  is  the  donors  act  which  originates  the 
tniBt  and  it  is  the  intention  with  which  he  does  the  act  that 
is  material.  The  entrv'  unexplained  is  a  sufficient  declara- 
tion of  trust  because  it  indicates  an  intention  to  establish  a 
trust;  but  this' may  be  rebutted/' 

In  both  of  the  above  cases  the  Court  held  that  the  use  of 
the  words  "in  trust"  was  sufficient  to  denote  an  intention  on 
the  part  of  the  depositor  to  create  a  trust.  In  the  later  case 
of  Baker  v.  Baker,  123  Md.  32,  funds  were  deposited  in  bank 
by  the  husband  in  the  name  of  himself  and  his  wife  which, 
under  the  authority  of  Brewer  v.  Bowersox,  92  Md.  567, 
created"  a  tenancy  by  the  entireties  in  the  funds,  which  could 
not  be  destroyed  except  by  the  joint  act  of  the  husband  and 
wife,  and  to  which  the  right  of  survivorship  was  incident. 
Upon  the  death  of  either  the  survivor  was  entitled  to  the 
funds.  Thereafter  the  entries  in  the  deposit  books  were 
changed  so  as  to  make  the  sums  deposited  payable  at  the 
death  of  the  survivor  to  certain  children  named  in  the  book 
in  the  amounts  therein  specified.  Other  evidence  in  the  case 
clearly  indicated  that  the  entries  were  so  made  for  the  pur- 
pose of  securing  to  the  husband  and  wife  the  interest  on  said 
deposits  during  their  joint  lives  and  the  life  of  the  survivor 
and  to  provide  for  the  payment  of  the  amounts  deposited  to 
their  children  after  the  death  of  the  survivor,  and  the  Court 
held  that  a  trust  was  thereby  created,  and  that  after  the  death 
of  the  survivor  the  funds  belonged  to  the  parties  named  in 
the  bank-books. 

In  the  case  at  bar  there  is  nothing  in  the  entry  in  the  bank- 
book to  indicate  that  William  R.  Fowler  intended  to  create 
a  trust.  The  other  evidence  in  the  case  clearly  shows  that  he 
desired  William  A.  Mathias  to  have  the  fund  if  anything 
happened  to  him,  or  at  his  death,  but  there  is  nothing  to  indi- 
cate that  he  intended  by  the  entry  in  said  bank-book  to  trans- 
fer to  William  A.  Mathias  any  present  legal  or  equitable 
interest  in  the  fund.     The  effect  of  a  declaration  of  trust  is 
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to  vest  in  the  cestui  que  trust  the  equitable  title  to  the  sub- 
ject matter  of  the  trust,  and  I  think  the  evidence  shows  that 
Mr.  Fowler  did  not  intend  by  the  entrj'  in  the  bank-book  to 
part  with  any  interest  he  had  in  the  amount  deposited.  The 
entry  in  the  first  account  was  "W.  R.  Fowler  or  Charles  E. 
Fowler  or  the  survivor  of  them/'  and  when  he  went  to  the 
bank  in  June,  1912,  it  was  for  the  purpose  of  having  the 
name  of  William  A.  Mathias  substituted  for  that  of  Charles 
E.  Fowler.  He  evidently  did  not  regard  the  entry  in  the 
first  book  as  a  declaration  of  trust  in  favor  of  Charles  E. 
Fowler,  or  understand  that  he  had  by  said  entry  transferred 
to  Charles  E.  Fowler  ah  equitable  interest  in  the  fund.  The 
only  inference  to  be  drawn  from  the  entry  in  the  book  and 
other  evidence  of  the  case  is  that  he  intended  the  fund  de- 
posited to  belong  to  William  A.  Mathias  after  his  death  but 
tbat  does  not  justify  the  inference  that  he  intended  to  create 
a  trust  in  favor  of  Iklr.  Mathias.  I  do  not  mean  to  hold  that 
the  words  "in  trust''  are  necessary  to  indicate  an  intention 
to  create  a  trust,  or  that  there  cannot  be  a  valid  declaration 
of  trust  with  a  power  of  revocation.  But  in  .order  to  establish 
a  declaration  of  trust  there  must  be  clear  evidence  of  an 
intention  to  transfer  a  present  interest  to  the  cestui  que  ti-ust, 
and  this  requirement,  under  the  decisions  in  this  State,  is  not 
gratified  by  evidence  which  merely  shows  that  a  depositor 
intended  the  fund  to  belong,  after  his  death,  to  another, 
otherwise  everj^  deposit  in  the  name  of  the  depositor  and 
another  and  the  survivor  would  amount  to  a  dedaration  of 
trust  in  favor  of  the  survivor.  In  the  case  of  Taylor  v. 
Henry,  supra,  where  the  entry  was,  "Joseph  Henry,  Mar- 
garet Taylor,  and  the  sunivor  of  them  subject  to  the  order 
of  either,"  Judge  Alvey  said  there  was  no  evidence  of  an 
intention  to  create  a  trust,  notwithstanding  the  entrv^  in  the 
bank-book  indicated  that  the  survivor  was  to  receive  whatever 
remained  in  the  account.  The  Court  there  said :  "For  the 
purpose  of  establishing  such  trust,  however,  the  evidence 
must  be  clear  and  unmistakable  both  of  the  intent  and  of  the 
execution  of  that  intent."     In  Dougherty  v.  Moo^re,  supra. 
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where  tlie  terms  of  the  entry  in  the  bank-book  were  ev^ 
more  explicit,  it  was  not  suggested  that  they  amounted  to  a 
declaration  of  trust  in  favor  of  Mrs.  McDonald,  and  in 
Whalen  v.  Milholhmd,  supra.  Chief  Judge  McShebey  said : 
"WTiilst  it  may  be  conceded  that  Miss  O'Neill  intended  this 
fund  to  belong  to  her  sister  should  the  latter  survive  her — 
and  there  are  quite  a  number  of  her  declarations  in  the  rec- 
ord indicating  that  she  did — still,  the  method  resorted  to  by 
her  for  the  accomplishment  of  that  end,  cannot,  so  far  as  the 
entry  in  the  book  is  concerned,  be  treated  as  eflBcacious.  The 
entrj'  did  not  constitute  a  valid  gift  inter  vivos,  as  we  have 
already  pointed  out;  and  it  cannot,  for  obvious  reasons  which 
need  not  even  be  suggested,  (^erate  as  a  testamentary  disposi- 
tion of  the  fund.  The  money,  therefore,  belonged  to  the 
original  owner  at  the  time  of  her  death."  The  evidence  re- 
lied upon  by  the  plaintiff  in  the  case  at  bar  to  show  an  inten- 
tion on  the  part  of  William  R.  Fowler  to  create  a  trust  are 
his  statements  to  Mr.  Wantz  and  Mr.  Fogle  that  he  wanted 
William  A.  Mathias  to  have  the  money  if  anything  happened 
to  him,  or  at  his  death.  In  Whalen  v.  MUholland,  supra,  it 
was  conceded  that  Miss  O'Neill  intended  the  fund  to  belong 
to  her  sister  should  the  latter  survive,  and  yet  the  Court  held 
that  Mrs.  Whalen  was  not  entitled  to  it.  In  view  of  that 
decision  I  would  not  be  justified  in  holding  in  the  case  at  bar 
that  the  entry  in  the  bank-book  and  the  statement  of  Mr. 
Fowler  to  the  officers  of  the  bank  amounted  to  a  declaration 
of  trust.  That  the  deceased  intended  Mr.  Mathias  to  have 
the  fund  referred  to  in  case  he  survived  him,  I  think,  is  very 
clear,  but  under  the  authorities  referred  to  the  record  in  this 
case  does  not  contain  evidence  sufficient  to  establish  a  declar- 
ation of  trust. 

In  the  cases  of  Booth  v.  OakUmd  Bank  of  8an)mgs,  supra, 
and  DrivJchouse  v.  Qerma/n  Savings  and  Loan  Society,  supra, 
the  banks  agreed  to  hold  the  funds  and  to  pay  them  after 
the  death  of  the  depositors  to  the  parties  named  to  receive 
them,  and  the  Court  held  that  under  the  terms  of  the  deposits 
the  banks  became  the  trustees  of  the  funds  there  involved. 
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In  this  case,  apart  from  any  question  as  to  the  authority  of 
the  bank  to  act  as  trustee,  the  terms  of  the  contract  signed 
by  Mr.  Fowler  and  the  officer  of  the  bank  clearly  indicate 
that  the  bank  did  not  intend  to  assume  such  a  responsibility, 
for  it  is  therein  provided,  "That  the  privilege  is  expressly 
reserved  to  and  retained  by  the  bank  to  return  to  the  de- 
positor the  sums  deposited  under  the  above  conditions,  or  to 
discontinue  the  payment  of  said  interest  thereon  at  any  time 
after  the  expiration  of  four  months'  notice  in  writing  given 
by  the  bank  to  the  depositor." 

Counsel  for  the  plaintiff  also  rely  upon  the  provisions  of 
section  73  of  Article  11  of  the  Code  of  1912.  That  section, 
however,  has  no  bearing  upon  the  question  we  are  now  con- 
sidering. The  bank  did  not  pay  the  fund  in  accordance  with 
the  terms  of  that  section,  and  has  no  interest  in  this  contro- 
versy. The  only  inquiry  here  is  which  of  the  two  claimants 
is  entitled  to  the  fund,  and  the  section  of  the  Code  referred 
to  does  not  shed  any  light  upon  that  question,  or  determine 
the  rights  of  the  parties.    Gardner  v.  Toler,  89  Atl.  1020. 

For  the  reasons  stated  I  must  hold  that  the  evidence  in  this 
case  fails  to  establish  a  perfected  gift  of  the  fund  in  question 
to  William  A.  Mathias  or  a  declaration  of  trust  in  his  favor, 
and  that  notwithstanding  the  deceased  intended  the  fund  to 
belong  after  his  death  to  Mr.  Mathias  the  method  resorted  to 
to  accomplish  that  end  was  not  effective. 

By  agreement  of  coimsel  the  fund,  amounting  to  $1,357.70, 
was  with  the  consent  of  the  Court,  deposited  by  the  Clerk 
of  this  Court  in  the  Farmers'  &  Mechanics'  National  Bank 
on  interest,  and  I  will  direct  that  the  same  be  paid  by  the 
clerk  to  Charles  T.  Fowler,  administrator  of  William  R. 
Fowler. 
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SUSANNAH  E.  MARTIN 

vs. 

JOHN  G.  ERDMAN,  GEORGE  H.  ERDMAN  and 
LIZZIE  ERDMAN,  His  Wife. 

Wills:  constructioii. 

A  will  construed  as  to  the  amount  of  land  and  different  tracts 
referred  to  and  comprised  within  the  terms  of  its  various  pro- 
visions, pp.  668-673 

Decided  Jamw/ry  ISth,  1916. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 

(DUNOAX,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  case  was  argued  before  Boyd,  C.  J.,  Bbiscoe,  Buekk, 
Thomas,  Pattison,  Uener  and  Stockbridge,  JJ. 

August  W.  Schnepfe,  for  the  appellant. 

John  B.  Oontrum  and  Samuel  Regester  (with  whom  was 
John  S.  Biddison  on  the  brief),  for  the  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  the  defendant  in  an 
ejectment  suit.  The  plaintiff,  as  well  as  the  defendant,  claims 
title  from  their  father,  Adam  G.  Erdman. 

One  Peter  Erdman  by  his  last  will  and  testament,  pro- 
bated the  6th  day  of  May,  1833,  in  the  Orphans'  Court  of 
Baltimore  City,  devised  iiuto  his  two  sons,  Mathias  and  the 
said  Adam  Gottlieb  Erdman,  two  adjoining  lots  of  land  sit- 
uated on  the  Belair  Road,  in  Baltimore  County,  Maryland, 
one  lot  containing  eleven  acres  and  two  roods,  and  the  other 
three  and  one  quarter  acres,  as  stated  in  the  will. 
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Adam  G.  Erdman  thereafter  acquired  by  deed  from  Jane 
Dew  and  others,  dated  October  7,  1841,  a  lot  of  land,  con- 
taining twelve  acres  and  thirty-six  square  perches,  adjoining 
on  the  east  the  said  lands  devised  as  aforesaid  to  him  and  his 
brother  Mathias.  On  the  twenty-third  day  of  June,  1853, 
his  brother  Mathias  conveyed  to  him  his  undivided  one-half 
interest  in  said  lands  devised  as  aforesaid  to  them  by  their 
father,  and  subsequently,  on  the  7th  day  of  June,  1870,  Adam 
G.  Erdman  acquired  another  lot  of  land  adjoining  on  the  west 
the  lands  so  devised  to  him  and  his  brother,  containing  six 
acres  three  roods  and  twenty-seven  perches  of  land. 

It  was  upon  the  lands  so  acquired  by  him  that  Adam  G. 
Erdman  resided.  The  dwelling-house  was  upon  the  lands  de- 
vised as  aforesaid  to  him  and  his  brother.  Just  when  Adam 
G.  Erdman  first  made  his  home  there  is  not  disclosed  by  the 
evidence.  The  plaintiff  in  her  testimony  says  that  she  was 
bom  in  1846  and  she  lived  with  her  father  imtil  1865,  and 
that  as  long  as  she  could  remember  he  had  lived  at  such  place. 
Another  daughter,  Mary  Elizabeth  Jenkins,  who  was  bom  in 
1837,  testified  that  she,  too,  lived  with  her  father  until  she 
was  married,  and  that  she  frequently  visited  him  up  to  the 
time  of  his  death,  and  that  he  had  lived  upon  this  land  as  long 
as  she  could  remember,  and  that  he  had  worked  all  this  prop- 
erty, consisting  of  the  various  lots  mentioned  above,  as  one, 
without  any  division  fence  between  any  of  them.  Another 
daughter,  Louisa  Christopher,  testified  that  she  never  knew 
her  father  to  live  anywhere  else,  except  when  he  was  rebuild- 
ing his  dwelling  that  was  burned  in  1848.  It  is  most  probable 
that  his  residence  there  commenced  very  shortly  after  the 
death  of  his  father  in  1833,  and  that  he  was  residing  at  that 
place  at  the  time  of  the  conveyance  of  the  lands  by  Jane  Dew 
in  1841. 

Adam,  G.  Erdman  had  other  children  and  owned  other 
lands,  situated  on  the  Harford  Eoad,  Philadelphia  Turnpike 
and  elsewhere,  as  disclosed  by  his  vdll,  but  these  do  not  con- 
cern us  in  deciding  this  appeal. 
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By  his  will,  dated  the  10th  day  of  May,  187(5,  and  pro- 
bated November,  1878,  he  devised  all  of  his  estate,  real  and 
personal,  to  his  wife,  for  and  during  her  natural  life,  and 
upon  her  death  it. went  to  his  different  children  as  therein  de- 
vised. In  item  second  we  find  the  following  devise  to  the  de- 
fendant, John  G.  Erdman : 

"I  give,  devise  and  bequeath  unto  my  son,  John  G. 
Erdman,  his  heirs  and  assigns,  my  Home  Place,  situ- 
ated on  the  southeast  side  of  the  Belair  Road,  includ- 
ing a  lot  purchased  by  me  from  William  Claggetfs 
estate  and  adjoining  the  Home  Place,  with  all  the 
improvements  thereon,  and  containing  in  all  about 
twenty-five  acres  of  land,  more  or  less;  provided, 
however,  that  my  said  son,  John  G.  Erdman,  pay  to 
my  estate  within  twelve  months  after  the  death  of  my 
wife  the  sum  of  five  thousand  dollars." 

In  the  fifth  item  is  found  the  following  devise  to  his 
daughter,  the  plaintiff : 

"I  give,  devise  and  bequeath  to  my  daughter,  Su- 
sannah R.  Martin,  her  heirs  and  assigns,  my  lot  of 
ground  with  all  the  improvements  thereon,  being  a 
two-story  and  attic  frame  dwelling,  etc.,  situated  on 
the  southeast  side  of  the  Belair  Road,  fronting  three 
hundred  and  forty  feet  on  said  road  to  a  stone  and 
nmning  back  about  nine  hundred  feet  to  a  county  lane, 
and  fronting  on  said  lane  three  hundred  feet,  and  was 
purchased  by  me  from  the  widow  Dew  and  others,  and 
the  sum  of  one  thousand  dollars  in  cash." 

The  decision  of  this  case  depends  entirely  upon  the  con- 
struction to  be  given  to  the  sections  of  the  will  that  we  have 
quoted.  In  construing  this  will  these  items  must  be  consid- 
ered together  and  in  connection  with  other  parts  of  the  will, 
if  any,  that  may  reflect  upon  the  intention  of  the  testator. 

Each  of  the  above  named  lots  acquired  by  the  testator  front 
on  Belair  Road,  but  the  Dew  lands  materially  widen  as  thev 
extend  back  from  such  road  in  the  rear  of  one  of  the  ong- 
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inal  lots  devised  to  the  testator  and  his  brother  by  their  father 
and  upon  which  the  dwelling  house  was  located.  The  Dew 
lot  extended  in  the  direction  of  said  dwelling  house  to  within 
a  short  distance  in  the  rear  of  the  house,  and  the  acquisition 
of  such  Dew  lands  by  the  testator  was  important  to  him  in 
shaping  up  his  lands. 

The  testator  became  the  owner  of  an  undivided  half  interest 
in  the  lands  devised  to  him  and  brother  so  early  as  1833,  and 
became  the  entire  owner  of  said  lands  so  early  as  1853.  In 
the  meantime,  in  1841,  he  acquired  the  Dew  lands.  These 
different  lots  of  land  so  acquired  by  the  testator  at  different 
times  were  used  and  treated  by  him  after  their  acquisition  as 
one  body  or  tract  of  land,  and  it  was  upon  these  lands  so 
consolidated  that  he  made  his  home  for  many  years,  as  estab- 
lished by  the  testimony  of  the  plaintiff,  the  only  testimony 
that  was  offered.  It  was  not  until  1870  that  he  acquired  the 
Claggett  lands,  a  few  years  before  his  will  was  made  in  1876, 
and  for  this  reason  we  can  account  for  the  expression  as  to 
them  found  in  the  devise  to  John  G.  Erdman.  The  lands  so 
devised  are  described  as  "my  Home  Place  situated  on  the 
southeast  side  of  Belair  Boad,  inclvding  the  lot  purchased  by 
me  from  William  Claggett's  estate  and  adjoining  the  Home 
Place,  with  all  the  improvements  thereon,  and  containing  in 
all  about  twenty-five  acres  of  land,  more  or  less.'' 

The  aggr^ate  number  of  acres  in  aU  the  lots  named,  includ- 
ing the  whole  of  the  Dew  lot,  is  about  thirty-three  acres,  eight 
acres  in  excess  of  the  number  named  by  the  testator  in  the 
devise  to  his  son.  This  discrepancy,  however,  is  fully  ex- 
plained, we  think,  when  we  consider  the  devise  to  the  plain- 
tiff, for,  as  we  have  said,  the  language  there  used  must  be 
considered  in  connection  with  that  employed  in  the  devise  io 
the  defendant. 

The  testator  in  his  devise  to  John  G.  Erdnian.  it  is  iruc. 
excepts  no  part  of  the  Home  Place,  and  without  the  devise 
to  the  daughter  the  whole  of  it  might  have  passe*!,  notwith- 
standing the  discrepancy  in  the  number  of  acres  given.    As 
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to  whether  it  would  or  would  not,  however,  it  is  not  neces- 
sary for  us  in  this  case  to  determine. 

The  lands  devised  to  the  daughter,  containing  over  six 
acres,  are  well  defined  and  form  part  of  the  Dew  lands,  and 
consequently  a  part  of  the  Home  Place  of  the  testator.  Bui 
the  plaintiff  contends  that  she  is  not  confined  within  the  met*  -^ 
and  founds  of  the  land  as  devised,  but  entitled  to  all  of  the 
Dew  lands,  and  it  is  to  eject  the  defendant  from  the 
remainder  of  the  Dew  lands  that  this  suit  is  instituted. 

It  is  upon  the  expression  found  at  the  conclusion  of  the 
description — "and  was  purchased  by  me  from  the  widow 
Dew  and  others" — ^that  she  bases  this  contention.  The  mean- 
ing of  this  expression,  we  think,  is  too  plain  to  make  it 
necessary  for  us  to  discuss  it,  more  than  to  say  that  the 
lands  devised  were  of  the  lands  purchased  by  the  testator 
from  the  widow  Dew  and  others,  but  in  no  sense  embraced 
all  of  such  lands. 

The  lands  so  devised  to  the  plaintiff,  forming  part  of  the 
Home  Farm  and  being  taken  therefrom,  reduces  the  number 
of  acres  devised  to  the  son  to  about  twenty-seven  acres,  and 
when  we  consider  that  this  was  a  mere  estimate,  for  we  may 
gather  from  the  evidence  that  there  had  been  at  such  time 
no  survey  of  the  lands  devised  to  the  daughter,  this  was  ce^ 
tainly  sufiiciently  accurate  in  stating  the  quantity  of  land 
that  he  devised  to  his  son.  It  is  clear  to  us  that  under  the 
devise  to  the  son  the  balance  of  the  Dew  lands  not  embraced 
within  the  description  given  by  metes  and  bounds  in  the 
devise  to  the  daughter,  passed  to  the  son  as  a  part  of  the 
Home  Place  of  the  testator. 

At  the  conclusion  of  the  plaintiff's  testimony  the  Court 
granted  two  prayers  taking  the  case  from  the  jury  for  the 
want  of  legally  sufficient  evidence  offered  by  the  plaintiff 
entitling  her  to  recover.  This  ruling,  we  think,  was  correct, 
and  we  will  affirm  the  judgment  below. 

Judgment  affirmed^,  with  casts  to  the  appeUees, 
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GREGORY  J.  MILLER,  Abmixistrator  of  Lillian  E. 

Miller. 

vs. 

HENRY  MENCKEN,  Administr.\tor  of  Lillian  E. 

Miller^ 

Orphans'  Courts :  appeals;  preparation  of  record  and  transmis- 
sion; costs;  duty  of  Register  of  Wills;  delay; 
burden  of  proof. 

In  questions  of  delay  in  the  transmission  of  a  record  to  the 
Court  of  Appeals,  there  is  no  presumption  that  it  was  owing 
to  the  neglect,  omission  or  inability  of  the  clerk  or  appellee; 
the  onus  of  proof  is  on  the  appellant  to  show  that  the  neglect, 
etc.,  was  theirs,  or  of  one  of  them ;  and  in  the  absence  of  such 
proof  the  presumption  is  that  the  delay  was  through  the  de- 
fault of  the  appellant,  and  he  must  satisfy  the  Court  that,  not 
even  by  proper  diligence  could  the  record  have  been  prepared 
and  transmitted  in  time.  p.  675 

The  fact  that  the  appellant  was  sick  at  the  time,  and  could 
not,  or  failed  to,  pay  the  costs,  is  not  sufficient  to  excuse  delay 
in  transmitting  the  record.  p.  676 

Where  the  appellant  has  not  discharged  the  burden  imposed 
upon  him,  the  appellee  is  not  bound  to  present  any  proof,  p.  677 

A  Register  of  Wills  is  not  bound  to  notify  the  appellant 
when  the  record  will  be  ready,  nor  is  he  bound  to  demand  the 
costs.  p.  676 

The  duty  of  the  appellant  is  not  ended,  with  respect  to  the 
transmission  of  the  record,  when  he  gives  directions  to  enter 
an  appeal  and  transmit  the  record.  It  is  his  duty  to  ascertain 
when  the  record  is  ready  and  to  pay  for  it  in  time  for  its  trans- 
mission within  the  time  prescribed.  p.  677 

A  Register  of  Wills  is  under  no  obligation  to  transmit  a  rec- 
ord until  he  is  paid  for  it ;  but  he  may  not  withhold  making  up 
the  transcript  of  the  record  until  the  costs  for  it  are  paid. 

p.  677 
VOL.  124  .        43 
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The  Registers  of  Wills  are  the  Clerks  of  the  Orphans'  Courts, 
and  as  regards  making  up  and  transmitting  the  records  they  are 
subject  to  the  same  statute  as  that  to  which  the  Clerks  of  the 
courts  are  subject.  p.  677 

Decided  January  ISth,  1915. 

Appeal  from  the  Orphans'  Court  for  Baltimore  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Burke,  Thomas,  Pattison,  Ubneb,  Stockbridge  and  Con- 
stable, JJ. 

Edward  Rees  (with  whom  was  Thos.  C.  Weeks  on  the 
brief),  for  the  appellant 

John  E.  Dempster,  for  the  appellee. 

Constable,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee  has  filed  a  motion  for  the  dismissal  of  this 
appeal  on  the  ground  that  the  record  was  not  transmitted  to 
this  Court  within  the  time  prescribed  by  statute,  and  rule  of 
this  Court.  This  is  an  appeal  from  an  order  of  the  Orphans' 
(^ourt  for  Baltimore  County.  Rule  13  of  this  Court  and 
section  62  of  Article  5  of  the  Code  provide  that  all  appeals 
from  orders  of  the  Orphans'  Court  to  this  Court  shall  be 
taken  and  entered  within  thirty  days  from  the  date  of  such 
order  appealed  from,  "and  the  register  of  wills  shall  make 
out  and  transmit  to  the  Court  of  Appeals,  under  his  hand 
and  the  seal  of  his  office,  a  transcript  of  the  record  of  pro- 
ceedings in  such  case,  vvithin  thirty  days  after  the  appeal 
pj^ayed."  The  order  appealed  from  was  passed  on  the  7th 
day  of  July,  1914,  the  order  for  an  appeal  was  filed  on  the 
7th  day  of  July,  1914,  the  order  for  an  appeal  was  filed  the 
same  day  and  the  record  was  transmitted  to  this  Court  on  the 
28th  day  of  August.  1914 ;  twenty-two  days  beyond  the  time 
allowed  under  the  rule  and  statute. 
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Rule  16  and  section  40  of  Article  5  of  the  Code,  provide 
that:  "No  appeal  shall  be  dismissed  because  the  transcript 
shall  not  have  been  transmitted  within  the  time  prescribed, 
if  it  shall  appear  to  the  Court  of  Appeals  that  such  a  delay 
was  occasioned  by  the  neglect,  omission  or  inability  of  the 
clerk  or  appellee;  but  such  neglect,  omission  or  inability 
shall  not  be  presumed,  but  must  be  shown  by  the  appellant" 
This  section  has  many  times  been  under  consideration  by 
this  Court,  and  it  has  been  consistently  held,  and  thus  firmly 
established  as  the  law,  that  when  it  appears  that  more  than 
the  prescribed  time,  from  the  date  of  the  appeal  and  the 
transmission  of  the  record,  had  elapsed,  prima  facie  evidence 
has  been  furnished  requiring  the  Court,  under  its  rules,  to 
dismiss  the  appeal;  and.  if  the  appellant  would  save  his 
appeal,  he  must  rebut  and  overcome  this  prima  facie  evi- 
dence.    As  the  rule  states,  no  presumption  arises  that  it 
was  the  n^lect,  omission  or  inability  of  the  clerk  or  appellee, 
but  the  onits  is  on  the  appellant  of  showing  the  neglect,  omis- 
sion or  inability  was  theirs  or  of  one  of  them,  and  in  the 
absence  of  proof  that  they,  or  either  of  them,  were  in  default 
the  presumption  is  that  the  delay  was  through  the  default 
of  iJie  appellant,  and  he  must  satisfy  the  Court  that  by 
proper  diligence  the  record  could  not  have  been  prepared 
and  transmitted  in  time.     Ewell  v.  Taylor,  45  Md.  573; 
Willis  V.  Jones,  57  Md.  366 ;  Mason  v.  Gauer,  62  Md.  263 ; 
Parsons  v.  Padgett,  65  Md.  356 ;  Steiner  v.  Harding,  88  Md. 
343 ;  Estep  v.  Tuch,  109  Md.  528 ;  Warburton  v.  Robinson, 
113  Md.  24;  Horpel  v.  HawJcins,  11*5  Md.  156;  Wilmer  v. 
Baltimore,  116  Md.  338. 

The  appellant,  in  an  endeavor  to  meet  the  burden  placed 
upon  him,  filed  several  affidavits.  An  affidavit  by  his  counsel 
was  to  the  effect  that,  on  the  day  the  appeal  was  prayed,  he 
personally  sorted  the  papers,  which  he  desired  to  go  in  iJie 
record,  and  gave  them  to  the  deputy  register,  the  register  not 
having  been  present  during  the  proceedings ;  that  on  July  8th, 
1914,  he  received  a  letter  signed  by  the  raster  and  dated 
July  7th,  reading  as  follows :  "Bear  Sir :  The  issues  are  ready 
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to  go  up  in  re  est  oi  Lillian  Miller.  Kindly  let  us  have 
costs."  That  he  wrote  his  client  twice  for  the  costs,  and  not 
receiving  a  reply  went  to  his  home,  about  August  27th,  and 
there  learned  he  had  been  ill  from  the  early  part  of  the 
month,  but  was  convalescent  on  the  day  of  his  visit ;  that  he 
procured  the  money  from  the  brother  of  the  appellant,  and 
paid  the  costs  on  August  28th.  Another  affidavit  is  by  the 
attending  physician  deposing,  that  he  attended  the  appellant 
from  the  first  week  in  August  for  gastritis ;  and  gave  instruc- 
tions to  keep  the  appellant  as  quiet  as  possible.  Another  by 
the  mother  of  the  appellant  to  the  same  effect  as  to  his  ill- 
ness, and  that  the  first  letter  from  the  attorney  was  received 
by  her,  but  she  did  not  give  it  to  her  son,  since  she  did  not 
think  it  of  sufficient  importance;  but  on  receipt  of  the  second 
letter,  she  had  her  son  give  the  money  to  the  attorney.  And 
the  appellant  himself  deposed  that  during  his  illness,  he 
received  ihe  first  letter,  but  put  it  aside,  thinking  he  would  be 
out  within  a  day  or  two  to  attend  to  it ;  that  he  foi^ot  it  imtil 
the  second  letter  arrived,  and  then  he  I'equested  his  mother  to 
have  his  brother  attend  to  it.  There  was  attached  to  the 
record  a  statement  of  the  register  that  "the  delay  in  trans- 
mitting the  transcript  was  due  to  the  failure  of  the  appellant 
in  paying  the  costs."  Under  the  authority  of  Northern  Cen- 
tral Railway  Co.  v.  Rutledge,  48  Md.  262,  this  cannot  bo 
considered  as  evidence. 

The  appellee,  relying  upon  the  prima  facie  case  made  by  the 
failure  to  transmit  within  the  statutory  time,  offered  no 
proof;  and  in  this  \^e  think  ho  was  correct,  for,  in  our  opin- 
ion, the  appellant  has  not  discharged  the  burden  upon  him. 
It  is  true  the  register  did  not  notify  him  or  his  attorney 
until  August  7th,  one  day  after  the  time  had  expired  for 
transmitting  the  record,  that  the  record  was  ready  to  go  up 
and  demanded  his  costs;  but  it  was  not  the  duty  of  the 
register  to  notify  him  at  all,  either  that  the  record  wa^ 
ready  or  to  demand  his  costs.  It  was  the  duty  of  the  appel- 
lant to  ascertain  when  the  record  was  made  out  and  pay 
for  it  in  time  for  its  transmission  within  .the  time.    The  duty 


Digitized  by 


Google 


MILLER  t;^.  MENCKEN.  677 

JJ[^]  Opinion  of  the  Court 

of  the  appellant  is  not  ended,  with  respect  to  the  transmis- 
sion of  the  record,  when  he  gives  directions  to  enter  an 
appeal  and  transmit  the  record,  and  the  raster  is  under  no 
obligation  to  send  it  until  he  has  been  paid  for  it.  Parsons 
V.  Padgett,  supra;  Steiner  v.  Harding ,  supra.  But  the  appel- 
lant contends  the  letter  from  the  register  shows  that  the 
transcript  was  not  finished  until  after  the  time  had  expired; 
and,  therefore,  under  the  authorities,  costs  were  not  demand- 
able.  It*  is  true  that  the  raster  cannot  withhold  making 
up  the  transcript  until  the  costs  for  it  are  paid.  Walter  v. 
Second  National  Bank,  56  Md.  139;  but  we  are  not  able  to 
agree  that  the  letter  shows  it  was  not  made  up  in  time.  The 
letter  shows  that  at  that  time  it  was  ready  but  not  that  it  was 
just  ready  or  had  not  been  ready  within  the  statutory  period. 
The  appellant  must  show  affirmatively  the  neglect  of  the 
register,  and  that  he  has  not  attempted. 

There  was  the  contention  made  that  the  words  of  the 
statute  were  mandatory  upon  the  register  in  respect  to  trans- 
mitting the  transcript,  and,  therefore,  he  could  not  demand 
his  costs  before  transmitting.  The  words  are  exactly  as 
those  used  in  the  section  in  r^ard  to  clerks  of  courts  of 
law  and  equity  performing  the  same  duty,  and  the  statute  for 
registers,  who  are  in  effect  clerks  of  the  Orphans'  Courts,  are 
subject  to  the  same  statute  as  tiiat  to  which  the  statute  for 
clerks  is  subject,  section  41  of  Article  5.  This  statute  clearly 
applies  to  registers  as  well  as  clerks. 

The  fact  that  the  appellant  was  suifering  from  an  illness 
a  part  of  the  time  allowed  for  transmitting  the  record,  can 
make  no  difference  in  the  disposal  of  this  question.  Counsel 
had  it  in  charge  for  him,  and  does  not  seem  to  have  done 
anything  about  the  case  after  the  day  of  giving  the  order  for 
the  appeal. 

Being  of  the  opinion  that  the  appellant  has  not  overcome 
the  presumption  against  him,  we  have  no  discretion  but  to 
dismiss  the  appeal.  •  • 

Appeal  dismissed,  with  costs  to  the  appellee. 
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ELIZABETH  TRACY  LOWES 

V8. 

M.  FILMORE  CARTER. 

Deeds:  records;  constructive  notice;  Acts  of  1766,  Chapter  14; 
restrictive  covenants;  on  land  retained  by  grantor;  valid- 
ity of — ;  need  not  he  by  separate  instrument. 
Equity :  appeals;  condensation  of  record. 

In  general,  implied  notice  from  a  recorded  deed  is  held  to 
exist  only  in  reference  to  instruments  which  by  law  are  re- 
quired or  authorized  to  be  recorded.  p.  684 

Under  section  1,  Chapter  14  of  the  Acts  of  1766,  all  rights, 
encumbrances  or  conveyances,  touching  or  in  any  wise  concern- 
ing land  should  appear  on  the  public  land  records.  p.  684 

Restrictions  imposed  by  deed  on  lands  retained  by  the  grantor 
constitute  easements  in  favor  of  the  property  conveyed,    p.  685 

Where  a  grantor  conveys  one  of  several  lots  of  ground  and, 
in  the  conveyance,  imposes  restrictions  as  to  building,  use,  etc., 
upon  the  lot  conveyed  as  well  upon  the  others  by  a  covenant 
declaring  that  each  and  every  one  of  the  lots  should  be  subject 
to  all  of  the  restrictions,  "whether  the  said  lots  should  be  sold 
or  retained  by  the  grantor,"  and  such  deed  is  duly  recorded, 
subsequent  grantees,  who  take  any  of  the  lots,  under  the  cove- 
nantors, are  charged  with  constructive  notice  of  such  restric- 
tions, and  are  bound  thereby.  p.  683 

Such  covenants  are  within  the  scope  and  provisions  of  the 
Registration  Acts.  p.  685 

Such  agreements,  under  the  record  laws,  need  not  be  recorded 
in  the  form  of  separate  instruments.  p.  685 

The  right  conferred,  as  appurtenant  to  a  granted  lot,  to  en- 
force the  prescribed  method  of  improvement  as  to  the  remain- 
ing parcels,  is  a  valuable  and  important  consideration  for  the 
purchase.  p.  685 

One  who  obtains  his  title  to  real  estate  through  the  fore- 
closure of  a  mortgage,  which  was  executed  after  an  easement 
which  he  combats  had  become  a  matter  of  public  record,  is 
chargeable  with  implied  notice  of  its  existence  and  effect,  p.  686 
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While  the  rules  of  the  Court  of  Appeals  providing  for  the 
abbreviation  of  records  on  appeal  in  equity  cases  do  not  refer  to 
a  condensation  of  the  report  of  the  oral  testimony,  an  agreement 
to  summarize  such  evidence,  as  well  as  the  documentary  proof, 
is  in  harmony  with  the  spirit  and  purpose  of  the  rules,  and 
should  be  resorted  to  whenever  practicable.  p.  686 

Decided  January  13th,  1915. 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City. 
(Ambler,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Urner,  Stockbridge  and  Constable,  JJ. 

Geo.  Dobbin  Penniman  and  Jefferson  D.  N orris,  for  the 
appellant. 

Osborne  I.  Yellott,  for  the  appellee. 

Urxer,  J.,  delivered  the  opinion  of  the  Court. 

In  June,  1906,  the  appellant  purchased  from  Frank  H. 
Phelps  a  lot  of  ground  in  the  suburbs  of  Baltimore  forming 
part  of  a  subdivision  known  as  "Ridgewood  Park."  At  that 
time  Mr.  Phelps  was  the  owner  of  the  greater  part  of  the 
land  embraced  in  the  subdivision.  His  deed  to  the  appellant 
which  referred  to  a  plat  of  all  the  lots  in  Ridgewood  Park, 
contained  covenants  that  the  lot  conveyed  should  be  used  for 
residence  purposes  only;  that  not  more  than  one  dwelling 
should  be  built  on  the  lot,  and  at  a  cost  of  not  less  than 
$3,500.00 ;  that  the  front  of  the  dwelling  should  conform  to 
the  line  already  established  by  other  buildings  on  the  same 
»ide  of  the  avenue  on  which  the  appellant's  lot  abutted ;  that 
no  stable  should  be  erected  within  seventy-five  feet  of  any 
street,  and  that  no  fence  or  detached  outbuilding  should  be 
maintained  on  the  premises.  These  covenants  were  expressed 
as  binding  the  grantee  and  her  heirs  and  assigns,  and  as 
running  with  the  land,  for  the  ensuing  period  of  fifteen  years. 
They  were  followed  in  the  deed  by  a  covenant  on  the  part  of 
the  grantor  "that  each  and  every  one  of  the  lots  of  ground 
now  owned  by  the  said  party  of  the  first  part  in  Ridgewood 
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Park,  as  designated  on  the  plat  above  referred  to,  shall  be 
subject  to  all  of  the  restrictions  above  enumerated,  whether 
the  said  lots  be  sold  or  retained  bj  the  said  party  of  the  first 
part,  not  to  include  any  temporary  structures  used  in  con- 
nection with  improving  property." 

Subsequently  to  this  conveyance  Mr.  Phelps  executed  deeds 
for  other  lots  in  the  subdivision  which  were  subjected  to 
lestrictions  similar  to  those  just  mentioned.  In  1912  he 
mortgaged  seventeen  of  the  lots  then  remaining  in  his  own- 
ership to  secure  a  loan  of  $14,000.00.  The  mortgage  con- 
tained no  restrictions  as  to  the  use  of  the  property  and  made 
no  reference  to  the  covenant  for  that  purpose  in  the  appel- 
lant's deed.  Upon  a  foreclosure  of  the  mortgage  the  seven- 
teen lots  it  covered  were  sold  and  the  title  conveyed  to  the 
appellee,  who  was  thereafter  preparing  to  build  fourteen 
dwellings  on  five  of  the  lots,  at  a  cost  of  $3,250.00  for  each 
of  the  houses,  when  he  was  requircd  to  meet  the  present  suit 
for  an  iujimction. 

The  theory  of  the  appellant's  bill  is  that  the  eifect  of  the 
covenants  in  her  deed  was  to  subject  the  grantor's  remaining 
lots  to  the  specified  restrictions  and  to  bind  his  subsequent 
grantees  to  their  observance.  It  is  accordingly  asserted  that 
the  appellee,  having  purchased  a  part  of  the  land  after  the 
restrictions  had  been  thus  imposed  upon  it  by  an  instrument 
duly  executed,  acknowledged  and  recorded,  is  boimd  by  the 
covenants  and  is  acting  in  violation  of  their  terms  in  under- 
taking to  erect  more  than  one  dwelling  upon  a  single  lot  as 
platted  and  at  less  than  the  prescribed  cost.  The  appellee's 
answer  to  the  bill  relies  upon  the  fact  that  the  mortgage  under 
\rhich  he  obtained  title  placed  no  limitations  upon  the  use  of 
the  property,  and  avers  that  when  he  received  his  deed  for 
the  lots  upon  which  he  was  about  to  build,  he  had  no  knowl- 
edge of  the  covenants  upon  which  the  appellant  bases  her 
suit  It  is  denied  that  the  restrictions  in  question  have  any 
binding  effect  upon  the  remaining  land  of  the  grantor,  and  it 
is  alleged  that  their  insertion  in  the  appellant's  deed  afforded 
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DO  constructive  notice  of  their  existence  or  terms  to  subse- 
quent purchasers. 

The  proof  in  the  case  shows  that  the  appellee  had  no  actual 
knowledge  of  the  covenants  in  the  appellant's  deed  until 
after  his  own  title  had  been  acquired.  It  appears  from  the 
testimony  that  while  the  title  was  examined  and  insured  for 
the  appellee  by  a  title  guaranty  company,  and  while  the 
conveyance  to  the  appellant  was  noted  in  the  course  of  the 
investigation,  her  deed  was  not  scrutinized  further  than  was 
necessary  to  ascertain  that  it  did  not  grant  any  of  the  lots 
bought  by  the  appellee,  and  the  restrictions  contained  in  the 
recorded  instnunents  were  consequently  not  observed.  The 
absence  of  actual  knowledge  on  the  part  of  the  appellee  as 
to  the  provisions  here  in  controversy  being  satisfactorily 
shown  by  the  evidence,  and  the  Court  below  being  of  opinion 
that  no  constructive  notice  resulted  from  the  recording  of 
the  covenants  in  the  appellant's  deed,  the  conclusion  was 
reached  that  there  was  no  ground  for  the  i-elief  sought  by 
the  bill  of  complaint,  and  it  was  accordingly  dismisesd. 

The  nature  of  the  interest  created  by  covenants  imposing 
conditions  like  those  now  under  inquiry  upon  the  use  of 
land  conveyed  or  reserved  has  been  considered  and  settled 
by  repeated  decisions  of  this  Court,  in  the  ease  of  Thruston 
V.  Mirike,  32  Md.  487,  it  was  held  that  the  effect  of  a  re- 
striction as  to  the  lieight  of  a  building  to  be  erected  on  a 
leased  lot  of  ground,  adjoining  another  building  of  which 
the  lessor  was  an  owner,  was  to  create  a  right  or  interest  in 
the  nature  of  an  incorporeal  hereditament  or  easement  ap- 
purtenant to  the  contiguous  property  and  arising  out  of  the 
parcel  of  land  demised  by  the  lease.  The  opinion  in  that 
ease  quoted,  as  appropriate  to  the  facts  there  under  review, 
the  rule  stated  in  Whitney  v.  Union  R.  Co.,  11  Gray,  359, 
that:  "When  it  appears,  by  a  fair  interpretation  of  the  words 
of  the  grant,  that  it  was  the  intent  of  the  parties  to  create 
or  reserve  a  right  in  the  nature  of  a  servitude  or  easement  in 
the  property  granted,  for  the  benefit  of  the  other  land  owned 
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by  the  grantor,  and  originally  forming,  with  the  land  con- 
veyed, one  parcel,  such  right  shall  be  deemed  appurtenant 
to  the  land  of  the  grantor,  and  binding  on  that  conveyed  to 
the  grantee,  and  the  right  and  burden  thus  created  will  re- 
spectively pass  to  and  be  binding  on  all  subsequent  grantees 
of  the  respective  parcels  of  land."  This  principle  was  said 
in  Haile  v.  Newhold,  69  Md.  271,  to  be  equally  applicable 
whether  the  conditions  or  servitudes  were  imposed  upon  the 
land  conveyed  in  favor  of  that  retained,  or  upon  the  land 
reserved  in  favor  of  that  granted.  The  question  in  the  latter 
case  was  whether  a  covenant  in  a  deed  as  to  the  character 
end  cost  of  buildings  to  be  erected  on  the  ground  retained  by 
the  grantor  constituted  such  an  incumbrance  as  to  relieve 
from  his  purchase  one  who  had  contracted  for  a  clear  title. 
It  was  held  that  the  covenant  created  an  easement  or  servi- 
tude on  the  land,  and  that  it  was,  therefore,  encimibered 
within  the  meaning  of  the  agreement  of  sale.  The  decisions 
of  this  Court  to  which  we  have  just  referred  were  cited  in 
Newhold  v.  Peabody  Heights  Co,,  70  Md.  500,  as  supporting 
the  general  doctrine  that  a  restrictive  covenant  between  a 
vendor  and  vendee,  in  respect  to  the  use  of  the  property,  is 
enforceable  in  a  court  of  equity  regardless  of  the  question  as 
tx)  whether  or  not  in  a  legal  sense  it  could  be  said  to  rim  with 
the  land.  In  Peahody  Heights  Co.  v.  Wilhon,  82  Md.  198, 
the  same  rule  was  applied,  and  the  inquiry  whether  the  con- 
ditions limiting  the  use  of  the  property  involved  in  the  suit 
created  a  serv^itude  or  easement  affecting  the  title  was  an- 
swered in  the  affirmative.  A  similar  characterization  of  such 
restrictive  covenants  was  adopted  in  Stunviers  v.  Beeler,  90 
Md.  479;  Safe  Deposit  Co.  v.  Flalierty,  91  Md.  499;  Fore- 
man  v.  Sadler's  Executors,  114  Md.  577,  and  Wood  v.  Steh- 
ler,  110  Md.  147;  and  the  principle  of  those  cases  wa?  ap- 
plied also  in  Rvssell  v.  Zimmerman.,  121  Md.  340,  and  Lin- 
thicum^  V.  W.,  B.  cf  .1.  Electric  11.  Co.,  ante,  page  20.n. 

Tn  some  of  the  cases  cited  the  question  was  whether  the 
covenant,  while  admittedly  effective  as  between  the  original 
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parties,  was  so  expressed  as  to  be  binding  on  their  successors 
in  title.  The  settled  rule  was  said  by  Chief  Judge  Boyd,  in 
Wood  V.  Stehrer,  supra,  to  be  that  "\i  it  is  intended  to  bind 
heirs  and  assigns  by  such  restrictions,  it  must  be  so  stated, 
.or  at  least  there  must  be  enough  in  the  instrument  to  show 
that  such  was  the  intention,''  and  because  the  covenant  in 
that  instance  did  not  refer  to  the  heirs  and  assigns  of  the 
grantors,  or  provide  that  they  should  "use  or  hold  the  remain- 
der of  the  property  subject  to  the  same  restrictions  imposed 
(»n  the  lot  conveyed,"  it  was  held  to  be  a  mere  personal  agree- 
ment of  the  grantors  which  was  not  enforceable  against 
other  proprietors. 

The  language  of  the  covenant  we  are  now  considering  ad- 
jiiits  of  no  doubt  that  it  was  intended  to  bind  the  reserved 
land  of  the  grantor  not  only  while  he  held  the  title,  but  also 
after  it  had  passed  from  his  ownership.  It  was  declared  that 
"each  and  every  one  of  the  lots"  should  be  "subject  to  all  of 
the  restrictions,"  "whether  the  said  lots  be  sold  or  retained" 
by  the  grantor.  This  is  a  clear  indication  of  a  purpose  to 
impose  upon  the  lots,  and  their  present  and  future  owners, 
the  restrictions  which  the  covenant  prescribed  for  their  com- 
mon benefit 

In  holding  that  covenants  creating  such  limitations  may, 
if  they  manifest  that  intent,  be  enforced  against  the  grantees 
of  the  original  covenantors,  the  decisions  we  have  cited  on 
that  subject  have  imiformly  indicated  that  such  a  right  could 
be  asserted  only  against  those  acquiring  title  with  notice  of 
the  restrictions.  This  was  recognized  as  a  reasonable  and 
just  qualification  to  be  mentioned  in  connection  with  a  state- 
ment of  the  general  rule,  but  in  none  of  the  cases  referred  to 
was  any  intimation  required  or  given  as  to  the  nature  of 
the  notice  which  would  be  necessary  and  sufficient  to  charge 
the  assigns  of  the  grantor  with  the  olwervance  of  the  covenant. 
In  each  instance  the  party  sought  to  be  bound  by  the  restric- 
tive conditions  appeared  to  have  actual  knowledge  of  their 
terms.     It  was,  therefore,  not  essential  in  the  former  cases 
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to  decide  whether  constructive  notice  was  sufficient  to  sup- 
l)ort  such  a  liability,  and  that  question  is  now  presented  to 
this  Court  for  the  first  time. 

It  is  the  theory  of  the  defense  that  a  covenant  with  respect 
to  restrictions  in  the  use  of  land  is  not  within  the  pur>dew 
of  our  r^istration  laws,  and  that  consequently  the  recording 
of  such  an  agreement  does  not  give  constructive  notice  of  its 
stipulations. 

The  rule  is  that  implied  notice  is  held  to  exist  only  in  ref- 
erence to  instruments  which  are  required  or  authorized  to  be 
recorded.  Harbor  Co.  v.  Smith,  85  Md.  543 ;  Glenn  v.  Davis, 
J55  Md.  215 ;  Johns  v.  Eeardon,  3  Md.  Ch.  57.  By  section  1 
of  Article  21  of  the  Code  it  is  provided  that:  '*No  estate  of 
inheritance  or  freehold,  or  any  declaration  or  limitation  of 
use,  or  any  estate  above  seven  years,  shall  pass  or  take  effect 
unless  the  deed  conveying  the  same  shall  be  executed,  ac- 
knowledged and  recorded"  as  therein  directed.  There  is  a 
further  provision,  in  sec.  28,  that:  "Every  bond,  writing  ob- 
ligatory or  contract  for  the  conveyance  of  real  estate,  or  any 
interest  or  estate  of,  in  or  relating  to  real  estate,  *  *  *  may 
le  executed,  acknowledged  and  recorded  in  the  same  manner 
as  deeds  of  real  estate  are  required  by  this  article  to  be  exe- 
cuted, acknowledged  and  recorded,  and  as  if  such  bonds, 
writings  obligatory  and  contracts  were  deeds  as  aforesaid." 
In  the  opinion  delivered  in  the  case  of  Hays  v.  Richardson, 
1  G.  &  J.  384,  it  was  said  to  be  the  design  of  the  section  first 
quoted,  as  enacted  by  Chapter  14  of  the  Acts  of  I70(^,  "that 
all  rights,  incumbrances  or  conveyances,  touching  or  in  any 
wise  concerning  land,  should  appear  on  the  public  records." 
This  statement  as  to  the  effect  of  the  statute  was  adopted  in 
U,  S.  Ins.  Co.  V.  Shriver,  3  Md.  Ch.  384,  and  in  Harbor  Co. 
V.  Smith,  supra.  The  last  cited  case  applied  the  principle  of 
constructive  notice  to  an  agreement,  duly  executed,  acknowl- 
edged and  recorded,  relating  to  the  use  of  certain  real  estate 
by  one  of  the  contracting  parties  for  a  specified  period,  after 
which  it  was  to  be  held  jointly  by  both  parties  for  such  uses 
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as  they  should  mutually  determine.  The  question  was  de- 
cided upon  a  construction  of  section  3  of  the  Act  of  1831, 
Chapter  205,  which  provided,  like  section  28  of  Article  21 
of  the  Code,  that  writings  obligatory  or  contracts  for  the 
conveyance  of  any  interest  or  estate  in  or  relating  to  lands 
might  be  recorded  if  duly  executed  and  acknowledged. 

In  view  of  the  interpretation  thus  placed  upon  our  r^s- 
tration  Acts  it  is  clear  that  such  a  covenant  as  the  one  with 
which  we  are  here  concerned  is  included  within  the  scope  of 
their  provisions.  According  to  the  repeated  expressions  of 
this  tribunal  the  restrictions  imposed  by  the  deed  on  the 
land  retained  by  the  grantor  constitute  an  easement  in  favor 
of  the  property  conveyed,  and,  as  stated  in  Dawson  v.  West- 
em  Md,  R.  Co.,  107  Md.  03:  "It  has  been  settled  by  a  long 
line  of  decisions  in  this  State  that  our  statute,  requiring 
deeds  conveying  an  estate  of  inheritance  or  freehold,  or  any 
declaration  or  limitation  of  use,  or  any  estate  above  seven 
•\ears,  to  be  executed,  acknowledged  and  recorded  as  therein 
provided,  is  applicable  to  grants  of  or  covenants  for  ease- 
ments in  land.  Hays  v.  Richardson,  1  G.  &  J.  366 ;  Carter  v. 
Harlan,  6  Md.  20;  Long  v.  Buchanam,  27  Md.  516;  Polk  v. 
Reynolds,  31  Md.  112;  Rayner  v.  Nugent,  60  Md.  519; 
fpvipley  V.  Finlc,  102  Md.  219.^' 

The  covenant  in  question  undoubtedly  vested  in  the  grantee 
a  ^ibstantial  interest  in  the  reserved  real  estate.  The  right 
conferred,  as  appurtenant  to  the  granted  lot,  to  enforce  the 
prescribed  method  of  improvement  as  to  the  remaining  par- 
cels, was  a  valuable  and  important  consideration  for  the  pur- 
chase. It  was  the  evident  design  of  the  parties  that  the  in- 
terest or  easement  thus  contracted  for  should  be  securely 
vested  in  the  vendee  and  given  all  the  protection  which  the 
law  aifords.  To  that  end  the  covenant  was  inserted  in  the 
deed  for  the  lot,  to  which  the  right  was  appurtenant,  and 
placed  upon  the  public  land  records.  The  statute  does  not 
require  that  such  an  agreement  shall  be  recorded  in  the 
form  of  a  separate  instrument.  The  method  adopted  was 
practical  and  appropriate  and  was  authorized  by  the  law  as 
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h  means  of  safeguarding  the  rights  created  by  the  deed 
against  adverse  interests  of  later  origin.  In  our  opinion, 
this  purpose  has  been  accomplished  in  the  present  case.  As 
the  appellee  obtained  his  title  through  the  foreclosure  of  a 
mortgage  which  was  executed  after  the  easement  which  he 
is  now  contesting  had  become  a  matter  of  public  record,  he 
is  chargeable  with  implied  notice  of  its  existence  and  effect 
and  must  be  held  to  have  acquired  his  property  subject  to 
the  conditions  thus  imposed. 

The  principles  which  control  the  decision  of  the  question 
l>efore  us  have  been  so  well  established  by  the  decisions  of 
this  Court  that  we  do  not  find  it  necessary  to  discuss  the 
cases  in  other  jurisdictions  to  which  we  have  been  referred, 
but  those  which  appear  to  be  most  analogous  to  the  case  at 
bar  produced  conclusions  which  are  in  accord  with  the  one 
we  have  here  announced.    King  v.  Union  Trust  Co.,  226  Mo. 
351 ;  Mott  V.  Oppenheimer,  135  ^.  Y.  312 ;  Holt  v.  Fleisch 
man,  78  N.  Y.  Supp.  647 ;  Boyden  v.  Roberts,  131  Wis.  659. 
The  record  in  this  case  was  greatly  reduced  in  volume  as 
the  result  of  an  agreement  by  counsel  upon  a  synopsis  of  the 
testimony  and  exhibits  to  be  adopted  in  lieu  of  a  formal 
transcript  of  the  stenographer's  report  of  the  evidence,  it 
heing  mutually  agreed  that  it  was  unnecessary  for  the  proper 
determination  of  the  issues  in  the  case  that  the  proof  should 
be  set  out  in  extenso.    The  action  thus  taken  to  abridge  the 
record  and  minimize  the  costs  of  the  appeal  merits  an  ex- 
pression of  our  approval.     While  the  rules  of  this  Court 
providing  for  the  abbreviation  of  records  on  appeal  in  equity 
cases  (Code,  Art.  5,  sees.  34,  35^  do  not  refer  to  a  condensa- 
tion of  the  report  of  the  oral  testimony,  an  agreement  to  siun- 
niarize  such  evidence,  as  well  as  the  documentary  proof,  is 
in  harmony  with  the  spirit  and  purpose  of  the  rules,  and 
should  be  resorted  to  whenever  practicable. 

The  decree  will  be  reversed  and  the  cause  remandecf  in 
order  that  the  relief  sought  by  the  bill  of  co7nplaint  may  be 
granted. 

Decree  reversed,  with  costs,  and  cause  remanded. 
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DELIA  E.  HAYES 


vs. 


THE  UNITED  RAILWAYS  AND  ELECTRIC  COM- 
PANY OF  BALTIMORE. 

Electric  Railways:  liahility  to  passengers;  moving  train;  stop 

to  discharge  passengers  at  street  comers; 

near  and  far  side  stops. 

Where  a  railway  company  discharges  a  passenger  at  a  place 
of  safety,  on  a  public  highway,  from  which  there  is  a  per- 
fectly safe  way  to  his  destination,  it  is  not  liable  if  the  passen- 
ger, in  going  another  way,  is  injured  by  falling  into  a  ditch, 
not  on  the  right  of  way,  nor  in  the  way  of  the  safe  crossing. 

p.  696 

Where  the  passenger  requests  the  conductor  of  an  electric 
car  to  let  her  off  at  a  certain  avenue,  and  the  car  was  accord- 
ingly stopped  at  said  a\enue,  with  the  front  platform  opposite 
to  or  on  that  avenue,  it  is  not  evidence  of  any  negligence  on 
the  part  of  the  railway  that  the  stop  was  so  made,  instead  of 
having  been  made  with  its  rear  platform  opposite  to,  or  on 
the  said  avenue,  unless  it  be  proved  that  the  usage  and  custom 
were  .to  make  such  a  stop,  or  unless  the  passenger  requested  that 
the  stop  be  so  made.  pp.  694-695 

Decided  January  13th,  1915. 
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Appeal  from  the  Superior  Court  of  Baltimore  City. 
(Bond,  J.) 

The  facts  are  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe^ 
Burke,  Thomas,  Pattisox,  Urner,  Sttockbridge  and  Con- 
stable, JJ. 

Edward  M.  Hammond,  for  the  appellant. 

Joseph  C.  France  and  .1.  R,  Stuart,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  alleges  that  the  defendant,  the 
United  Railways  and  Electric  Company  of  Baltimore,  is  a 
common  carrier  of  passengers,  and,  on  the  8th  of  September, 
1912,  owned  and  operated  an  electric  railroad  over  one  of  its 
lines  known  as  the  Belair  Road  Line;  that  on  said  day  the 
plaintiff  entered,  as  a  passenger,  one  of  the  cars  of  the  defend- 
ant operated  by  it  over  its  said  line,  paid  her  far©  and  re- 
quested the  conductor  of  the  car  to  carry  her  to  and  allow 
her  to  get  off  at  a  point  known  as  Poplar  avenue,  in  Balti- 
more County,  to  which  place  the  car  was  then  going,  and 
where  the  defendant  had  established  a  stopping  point  or 
station  for  re<?eiving  or  discharging  passengers,  ^^Poplar  ave- 
nue being  a  public  road  abutting  on  and  beginning  at  the 
westernmost  line  of  the  defendant's  tracks  or  right  of  way" 
at  said  point ;  that  the  conductor  stopped  the  car  * Vith  the 
rear  steps  of  the  car  south  of  Poplar  avenue" ;  that  the  plain- 
tiff knew  that  the  usual  stopping  point  or  station  was  a  safe 
place  for  passengers  to  leave  the  cars  of  the  defendant,  and 
^*that  it  was  the  usual  custom  of  passengers  so  leaving  said 
ears  to  walk  across  the  railroad  tracks  of  the  defendant  to 
the  aforesaid  public  road,  Poplar  avenue,  and  that  there  were 
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no  pitfalls,  trenches  or  culverts  in  the  path  or  way  of  persons 
so  walking;  that  the  plaintift"  relied  *'upon  the  car  stopping 
at  the  usual  stopping  point  or  station  at  which  the  defend- 
ant's cars  regularly  stopped  and  at  which  defendant's  agents 
digc*harged  passengers  from  said  cai^s;"  that  when  she  left 
the  car  it  "was  at  night  and  so  dark"  that  she  **was  unable 
to  see  and  did  not  see  and  did  not  know  that  the  point  or 
place  at  which  the  defendant's  car  had  stopped  was  not  the 
aforesaid  usual  stopping  point  or  station,  hut  did,  on  the 
contrary,  I^elieve  that  the  same  was  the  aforesaid  usual  stop- 
ping point";  that  relying  up<m  defendant,  believing,  not 
being  able  to  see  and  not  knowing  as  aforesaid,  the  plaintiff 
then  and  there  got  off  the  car,  and,  ^'misled  by  the  car  stop- 
ping and  the  conductor  allowing  her  to  alight  at  a  point  not 
on  Poplar  avenue,  and  believing  that  she  was  going  to  the 
roa<l  known  as  Poplar  avenue,  walked  westwardly,  according 
to  the  usual  manner  of  passengers  discharged  from  said  cars 
at  said  place,  across  the  defendant's  tracks" ;  that  the  place 
at  which  the  car  stopped  to  discharge  the  plaintiff  was  not 
the  stopping  point  at  which  the  defendant's  cars  ''usually 
stopped  to  discharge  the  passengers,  but  was  a  place  some 
distance  therefrom,  and  a  place  where  there  was  a  dangerous 
culvert,  embankment  or  trench  on  or  immediately  west  of  the 
tracks  or  right  of  way  of  the  defendant,  and  the  plaintiff 
without  any  notice  or  knowledge  that  the  place  at  which  the 
car  had  so  stopped  was  not  the  usual  stopping  point  or  station 
at  which  said  cars  stopped  and  from  which  passengers  from 
said  cars  usually  walked  westwardly  to  the  aforesaid  road, 
and  while  exercising  onlinary  care  and  caution  on  her  part, 
did  walk  westwardly,  intending  to  go"  to  the  said  road,  and 
"fell  over  and  down  said  culvert,  embankment  or  trcnch"  and 
*'broke  her  leg." 

The  defendant  tiled  two  pleas,  the  second  being  the  general 
issue  plea,  and  the  first  alleges  that  Poplar  avenue  is  a  public 
highway  of  Baltimore  (^ounty,  and  connects  with  and  nms 
"westwardly"  from  at  right  angles  with  the  Belair  road,  also 
a  public  highway  of  Baltimore  County ;  "that  it  crosses  the 
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defendant's  tracks,  which  are  located  on  the  west  side  of 
Belair  road,  and  affords  a  suitable,  convenient,  safe  and 
proper  passage  for  pedestrians  and  vehicles  to  and  from  the 
Belair  road,  to  the  properties  bordering  on  Poplar  avenue, 
and  that  said  Poplar  avenue  is  the  proper  and  only  crossing 
for  persons  wishing  to  go  from  Belair  road  into  Poplar  ave- 
nue; that  the  defendant's  cars  bound  north  on  tiie  Belair 
road  stop  on  the  near  or  south  side  of  said  crossing  and  the 
rear  exit  at  a  distance  back  and  before  reaching  the  said 
crossing,  of  nearly  the  length  of  said  cars ;  all  of  which  is  a 
matter  of  public  knowledge  and  was  known  or  should  have 
been  known  to  the  plaintiff;  that  the  car  from  which  the 
plaintiff  alighted  stopped  at  the  usual  stopping  place  as  afore- 
said, on  or  near  the  south  side  of  said  avenue,  and  with  both 
exits  at  the  usual  position  with  relation  to  said  Poplar  avenue 
as  aforesaid,  the  rear  exit  being  at  approximately  the  length 
of  the  car  to  the  south  of  the  front  exit,  and  at  the  opposite 
end  of  said  car,"  and  that  the  plaintiff  "alighted  safely  at  a 
safe  and  proper  place  on  a  public  highway."  In  reply  to  this 
plea  the  plaintiff  averred  that  the  matters  stated  therein  were 
not  matters  of  public  knowledge,  or  such  as  were  known  or 
should  have  ben  known  by  her ;  that  the  car  did  not  stop  at 
the  usual  stopping  place  on  or  near  the  south  side  of  Poplar 
avenue,  etc.,  and  that  the  plaintiff  "did  not  alight  safely  and 
at  a  safe  and  proper  place  on  a  public  highway." 

At  the  conclusion  of  the  plaintiff's  testimony  the  Court 
below  granted  four  prayers  withdrawing  the  case  from  the 
jury,  and  the  plaintiff  has  appealed  from  the  judgment  in 
favor  of  the  defendant. 

These  prayers  assert,  first,  that  there  was  no  evidence 
legally  sufficient  to  entitle  the  plaintiff  to  recover;  second, 
that  there  was  no  evidence  l^ally  sufficient  to  show  that  the 
accident  was  the  direct  and  proximate  result  of  any  act  of 
negligence  on  the  part  of  the  defendant;  third,  that  under 
the  pleadings  there  was  no  evidence  l^ally  sufficient  to 
entitle  the  plaintiff  to  recover,  and,  fourth,  that  the  uncon- 
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tradicted  evidence  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence  directly  contributing  to  the  accident. 

In  addition  to  the  exception  to  the  ruling  on  the  prayers, 
there  are  four  exceptions  to  the  admission  of  evidence,  but 
the  latter  are  not  pressed  by  counsel  in  their  brief,  and  it  is 
only  necessary  to  say  in  regard  to  them  that  the  plaintiff 
was  not  prejudiced  by  the  answers  of  the  witness  to  the 
questions  objected  to. 

The  evidence  shows  that  the  scene  of  the  accideiit  is  located 
in  Baltimore  County,  near  and  south  of  the  south\Cest  corner 
of  Belair  road  and  a  public  road  called  Poplar  avenue.  Pop- 
lar avenue,  which  is  used  by  persons  living  on  the  avenue  and 
at  a  place  called  Overlea,  in  going  to  and  from  the  Belair 
road,  commences  at  the  west  side  of  Belair  road  and  nins 
west.  The  defendant  operates  a  double-track  electric  railway 
on  the  west  side  of  Belair  road,  and  the  drive-way  of  the 
road  is  east  of  the  defendant's  tracks.  At  the  crossing  from 
the  driveway  of  the  Belair  road,  over  the  tracks  of  the  defend- 
ant, to  Poplar  avenue  there  is  what  the  plaintiff  speaks  of  as 
a  bridge,  or  some  boards  laid  to  make  the  surface  smooth. 
South  of  the  southwest  corner  of  Belair  road  and  Poplar 
avenue,  and  located  between  the  road  and  the  adjoining  prop- 
erties, there  is  what  is  spoken  of  in  the  evidence  as  a  ditch  or 
hole,  about  eight  or  ten  feet  deep.  This  hole,  it  would  seem 
from  the  evidence,  was  originally  the  bed  of  a  little  stream 
from  a  spring  located  "further  up  the  avenue,"  and  now 
receives  the  drainage  from  the  avenue,  which  is  conducted 
into  it  through  what  the  witnesses  call  "sewer  pipes."  The 
evidence  is  not  clear  as  to  the  distance  of  the  hole  from 
Poplar  avenue,  but  indicates  that  it  is  from  five  to  thirty-five 
feet.  It  is  four  feet  from  the  track  of  the  defendant,  and  the 
intervening  space  is  covered  with  broken  stone. 

For  a  month  previous  to  the  day  of  the  accident,  which 
occurred  on  the  Stli  of  September,  1912,  the  plaintiff,  who 
lived  in  Baltimore  City,  had  been  visiting  a  friend,  ^frs. 
Burchell,  in  Ove^'ep       She  had  also  sp**"*^  six  y-^-i's  with 
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Mrs.  Burchell  iu  the  summer  of  1911.  During  tliese  visit> 
she  went  to  Baltimore  and  back,  over  the  defendant's  rail- 
way, two  or  three  times  a  week,  taking  the  ears  at  the  junc- 
tion of  Belair  road  and  Poplar  avenue  and  getting  otf  at  that 
point  on  her  return,  and  on  two  occasions  prior  to  tlie  acci- 
dent she  got  otf  there  at  night.  She  states  that  when  she 
was  returning  from  Baltimore  the  car  always  stopped  oppo- 
site Poplar  avenue,  and  that  she  always  got  off  the  car  from 
the  rear  exit  and  went  directly  across  the  tracks  to  Poplar 
avenue.  t3n  the  day  of  the  accident,  which  occurred  on 
Sunday,  she  went  to  Baltimore  in  the  morning  to  attend 
church,  and  after  spending  the  day  with  her  sister,  she  took 
the  Belair  road  car  to  return  to  Overlea  alxnit  seven  o'clock 
in  the  evening,  and  told  the  conductor  to  let  her  off  at  Poplar 
avenue.  She  reached  Overlea  about  eight  o'clock,  and  it 
was  very  dark,  but  not  cloudy.  When  the  car  stopped  she 
got  off  the  rear  end  of  the  car,  and  after  standing  on  the 
I^lair  road  for  a  minute,  to  look  up  and  down  the  road  to 
see  if  an  automobile  was  coming,  thinking  she  was  on  Poplar 
avenue,  **she  walked  directly  across  the  track  and  walked 
right  into  this  hole."  The  plaintiff  states  further  that  slie 
did  not  know  of  the  hole;  that  it  was  very  dark;  that  she 
did  not  see  the  hole,  and  that  there  were  no  lights  there. 

A  witness  who  was  about  fifteen  feet  from  the  plaintiff 
when  she  got  off  the  ('ar,  says  that  when  the  car  stopped 
the  fender  of  the  car  was  across  Poplar  avenue,  and  the 
rear  of  the  ear  was  about  the  length  of  the  car,  about  thirty- 
five  feet,  south  of  Poplar  avenue;  that  he  saw  the  plaintiff 
get  off  the  ear,  and  when  the  ear  started  off  she  turned 
aroimd,  and  he  saw  her  '*go  across  the  track  and  disappear;" 
that  she  ** walked  crossways  to  the  crossing"  and  "crossed  the 
track  alxnit  five  feet  below  the  crossing;"  that  there  was  a 
cluster  of  lights  about  twenty  feet  above  Poplar  avenue,  and 
about  thirty  or  thirty-five  feet  from  where  the  plaintiff 
crossed  the  track ;  that  these  lights  gave  about  as  much  light 
as  a  red-hot  poker  in  a  bottle  would  give,  and  that  "it  was  a 
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right  dark  uight,  but  it  was  not  cloudy."  Another  witness, 
who  was  sitting  on  a  porch  about  a  hundred  and  forty  feet 
from  the  point  of  the  accident,  says  that  he  saw  the  car  stop, 
and  that  the  front  part  of  the  car  was  "about  the  bed  of 
Poplar  avenue;-'  that  he  saw  the  plaintiff  get  off  the  car, 
and  that  after  the  car  started  she  walked  ^'directly  west;'^ 
that  the  cluster  of  lights  were  about  twenty  feet  north  of 
Poplar  avenue  and  about  fifty  feet  from  the  hole,  and  that 
the  lights  were  dim.  John  C.  Hofmeister,  who  lives  and 
conducts  a  store  at  the  southwest  comer  of  Belair  road  and 
Poplar  avenue,  testified  that  the  hole  "from  one  extreme  to 
the  other  is  about  fifty  feet;"  that  his  property  nms  about 
thirteen  feet  along  Belair  road ;  that  the  hole  is  between  the 
railway  tracks  and  his  and  the  adjoining  property,  and  prac- 
tically adjoins  his  property,  and  that  the  Belair  road  is  about 
fifty  feet  from  the  comer  of  his  property. 

In  addition  to  this  evidence,  and  the  testimony  of  the 
physicians  as  to  the  injury  sustained  by  the  plaintiff,  the 
plaintiff  offered  in  evidence  a  deed,  dated  the  1 3th  of  July, 
IDOG,  from  the  Baltimore  and  Jerusalem  Turnpike  Company 
to  the  defendant,  granting  the  defendant  the  right  to  con- 
struct, etc.,  its  railway  upon  said  turnpike  road,  and  a  deed 
and  agreement,  dat-ed  the  24th  of  ^larch,  1011.  and  executed 
by  the  said  Turnpike  Company  and  others,  whereby  it 
irranted  to  the  State  of  ^faryland  all  its  rights  in  the  bed  of 
said  turnpike,  subject  to  the  existing  rights  therein  of  the 
defendant  and  to  certain  covenants  in  said  deed  and  agree- 
ment. 

The  contentions  of  the  appellant  are  stated  in  the  brief  of 
her  counsel  as  follows:  1,  ^*Where  a  railway  company  operat- 
ing its  cars  in  a  suburban  district  sets  down  a  passenger  at  a 
place  different  from  the  place  the  passenger  requests  to  be 
allowed  to  alight  on  a  dark  night,  and  the  passenger  l>eing 
deceived  as  to  the  place  she  has  alighted,  but  believing  that 
she  is  at  a  point  where  she  requested  to  be  allowed  to  alight, 
which  place  is   a   safe  crossing  on   the  railway  company's 
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tracks,  and  still  believing  she  is  at  her  proper  crossing,  she 
proceeds  to  cross  the  tracks  and  is  injured  by  falling  into  a 
hole  immediately  along  side  of  the  railway  company's  tracks, 
the  company  is  liable  to  her  for  her  injuries;"  2,  "If  the 
Court  does  not  agree  with  the  appellant's  first  proposition, 
then  the  appellant  contends  that  the  case  should  have  been 
submitted  to  the  jury  to  determine  whether  the  appellant  was 
operating  its  railway  over  its  own  right  of  way,  and  set  the 
appellant  down  thereon,  and  if  they  found  that  this  was  so, 
whether  the  appellant  was  injured  on  the  appellee's  right  of 
way  while  endeavoring  to  reach  Poplar  avenue." 

In  respect  to  the  first  of  these  contentions,  if  we  were  to 
assent  to  the  proposition  as  stated,  the  difficulty  of  applying 
it  to  the  facts  of  this  case  would  still  remain.  It  rests  upon 
the  assumption  that  the  conductor  did  not  stop  the  car  and 
afford  the  plaintiff  an  opportunity  to  get  off  at  the  point  she 
requested  him  to  stop.  The  evidence  shows  that  she  asked 
the  conductor  "to  let  her  off  at  Poplar  avenue,"  and  that  the 
car  was  accordingly  stopped  at  Poplar  avenue,  so  that  the 
front  part  of  the  car  was  opposite  or  on  Poplar  avenue.  She 
did  not  tell  the  conductor  that  she  wanted  the  rear  of  the 
car  placed  opposite  Poplar  avenue,  or  that  she  intended  to 
leave  the  car  by  the  rear  exit,  and  if  she  had  alighted  from 
the  front  of  the  car  she  would  have  landed  in  the  Belair  road 
at  the  point  she  now  says  she  desired  to  get  off.  If  a  passen- 
ger entered  a  car  on  the  street  of  a  city  with  a  request  to  the 
conductor  to  let  her  off  at  an  intersecting  street,  and  the  con- 
ductor stopped  the  car  so  that  the  front  of  the  car  w^as  at  the 
intersection  of  the  streets,  it  would  hardly  be  claimed  that 
he  had  failed  to  comply  vnth  her  request  unless  there  existed 
an  established  custom  to  stop  the  car  on  the  opposite  side, 
especially  if  there  was  a  front  exit  from  the  car,  and  we  see 
no  reason  why  the  same  construction  should  not  be  given  to  a 
request  to  be  let  off  at  the  junction  of  public  roads  in  the 
country.  The  plaintiff  states  that  on  previous  occasions 
when  she  got  off  the  cars  of  the  defendant  at  Poplar  avenue 
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she  landed  in  the  Belair  road  opposite  the  avenue,  but  that 
evidence  does  not  establish  such  a  custom  as  would  bind  the 
defendant.  In  the  case  of  Chesapeake  Bank  y.  Swain,  29 
Md.  483,  the  Court,  speaking  of  a  proffer  to  show  '*a  general, 
uniform  and  notorious  usage,"  said:  '*The  plaintiffs  were 
boimd  to  prove,  under  the  proffer,  and  according  to  the  rules 
of  law  upon  the  subject,  the  existence  of  the  general  usage 
and  practice  prevailing  with  the  banks,  as  a  fact,  and  not  as 
a  matter  of  judgment  or  opinion  of  the  witnesses,  deduced 
from  the  manner  of  dealing  in  a  few  instances,  in  particular 
banks,"  and  in  the  case  of  Dxding  v.  P,,  \V,  &  B.  R,  B.  Co., 
66  Md.  120,  it  is  said :  ^'A  custom  or  usage  in  law  is  some- 
thing which  exists  in  general  repute.  It  is  so  prevalent  that 
every  one  is  supposed  to  know  its  existence,  and  is  presumed 
to  act  and  contract  with  reference  to  it.  The  plaintiff  testi- 
fies it  was  the  custom  of  the  ticket  agent  to  raise  the  window 
ten  or  fifteen  minutes  before  a  train  would  arrive,  and  sell 
tickets  for  that  train  only,  and  places  only  at  which  the  train 
would  stop.  *  *  *  His  testimony  therefore  only  shows  what 
he  thought  was  the  usage,  from  what  he  had  done,  and  had 
happened  not  to  see  done.  He  had  no  other  knowledge,  and, 
therefore,  his  testimony  cannot  tend  in  the  silghtest  degree 
to  establish  a  controlling  custom."  In  the  case  at  bar  there 
is  therefore  no  evidence  to  establish  a  custom  by  which  the 
direction  of  the  plaintiff  to  the  conductor  should  be  con- 
stnied  as  a  request  to  stop  the  rear  of  the  car  at  a  point  di- 
rectly opposite  Poplar  avenue. 

While  there  is  no  specific  charge  to  that  effect  rt  is  suggested 
in  the  7iarr.  that  the  conductor  was  negligent  in  allowing  the 
plaintiff  to  get  off  at  the  point  she  did.  But  she  landed  in 
the  Belair  road,  as  she  was  obliged  to  do  under  any  circum- 
stances, and  at  a  point  not  shown  to  be  dangerous,  and  the 
conductor  had  no  reason  to  suppose  that,  instead  of  going  to 
Poplar  avenue  over  the  crossing,  she  would  walk  directly 
across  the  rails  and  roadbed  of  the  defendant,  where  no  cross- 
ing was  provided,  into  a  ditch  or  hole,  not  shown  to  be  within 
the  defendant's  right  of  way.     There  are  cases  in  this  State 
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holding  that  where  a  railroad  or  railway  company  operates 
its  cars  over  its  right  of  way  and  adopts  platforms  or  safe 
places  for  its  passengers  to  land,  it  will  be  responsible  for 
any  injury  resulting  directly  frtMn  its  putting  a  passenger 
off  at  another  and  unsafe  place.  R.  cf  0.  li.  R.  v.  Leapley, 
(Jr>  Md.  571  ;  Topp  v.  United  Railways,  99  Md.  630.  But 
this  rule  cannot  apply  where  the  railway  company  is  required 
to  discharge  the  passenger  on  a  ])ul)lic  highway  and  does  so 
at  a  safe  place,  fi-om  which  there  is  a  perfectly  safe  way  to 
the  point  of  her  destination. 

The  cases  of  Macon  Railway  Company  v.  Vininy,  120  Ga. 
nil;  Ga.  Ry,  cP  EJ.  Co,  v.  McAllkter^  \i{\  Ga.  447;  SjxJinyler 
V.  Saginaw  Valley  Trarfion  Company,  110  X.  W.  37:^;  Ft, 
Wayne  Traction  Co,  v.  Morvih'wi,  31  Tnd.  App.  404;  Bass 
V.  Street  Railway,  70  X.  If.  170,  and  Ma^Donald  v.  *S7.  Lmm 
Transit  Co.,  108  ^lo.  App.  374,  cited  and  relied  upon  by  the 
appellant,  u])on  c^ireful  i-eading  do  not  support  her  conten- 
tion in  this  case.  In  all  of  them,  except  McAllister's  case, 
the  very  points  at  which  the  plaintiffs  got  off  the  cars  were 
dangerous  and  unsafe  places  for  passengers  to  alight,  by  rea- 
son of  excavations,  depressions  or  deep  gullies  into  which 
they  were  obliged  or  were  likely  to  step  in  leaving  the  cars, 
and  in  McAllister s  case  the  plaintiff  was  notified  to  leave 
the  car,  on  a  dark  night,  at  another  street  than  and  some  dis- 
tance from  the  street  at  which  she  requested  the  conductor  to 
let  her  off,  luid  was  exposed  to  a  storai  in  her  efforts  to  reach 
her  home. 

In  regard  to  the  second  contention  it  is  only  necessary  to 
say  that  it  was  the  duty  of  the  Court  to  construe  the  deeds 
offered  in  evidence,  and  the  evidence  shows  that  the  plaintiff 
was  **8et  down''  on  the  Helair  road.  Moreover,  the  evidence 
docs  not  show  that  the  ditch  or  hole  referred  to  was  on  the 
defendant's  right  of  way  or  on  the  Belair  road.  The  wit- 
ness Ilofmeister  did  say  that  it  was  between  his  property 
and  the  railway  tracks,  but  the  evidence  also  shows  that  it 
was  four  feet  from  the  tracks,  and  Hofmeister  further  stated 
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that  the  hole  adjoined  his  property,  and  that  the  Belair  road 
was  lifty  feet  from  the  comer  of  his  property.  But  apart 
from  this  evidence,  and  assuming  that  the  dit<;h  adjoined  the 
defendant's  right  of  way,  the  7iar.  does  not  allege  that  the 
defendant  was  negligent  in  not  erecting  guard  rails  or  adopt- 
ing other  means  of  protecting  passeng-ers  from  falling  into  the 
hole,  or  in  allowing  the  hole  to  exist,  and  the  theory  of  the 
plaintiffs  contention  is^  and  must  be,  that  the  hole,  at  the 
point  indicated,  rendered  the  place  at  which  the  plaintiff  got 
off  the  car  an  unsafe  place  to  discharge  a  passenger  on  a 
dark  night,  without  warning  her  against  the  danger  of  falling 
into  the  hole.  As  we  have  said,  the  plaintiff  alighted  from 
the  car  at  a  safe  place  in  the  l)ed  of  the  Belair  road,  from 
which  there  was  a  safe  way  to  and  over  the  crossing  to 
Poplar  avenue,  and  there  was  no  reason  why  the  conductor 
should  have  anticipated  that  the  plaintiff  would  abandon 
the  way  provided  for  another  over  the  company's  rails  and 
loadbed.  If  we  were  to  hold  that  the  defendant  was  negli- 
gent in  allowing  the  plaintiff  to  get  off  where  she  did  without 
warning  her  of  the  existence  of  the  hole,  we  would,  in  effect, 
impose  upon  railroad  and  railway  companies  the  burden  of 
either  erecting  guards  along  their  rights  of  way  wherever 
there  is  a  ditch  or  declivity,  or  of  warning  passengei-s  of 
the  existence  of  the  ditch  or  declivity,  regardless  of  its  dis- 
tance from  a  safe  creasing  or  place  at  which  the  company's 
cars  stop  to  take  on  or  discharge  passengers. 

It  follows  from  what  has  l^een  said  that  under  the  plead 
ings  in  this  ciise  there  is  no  evidence  legally  sufficient  to 
entitle  the  plaintiff  to  recover,  and  that  defendant's  third 
prayer  was  properly  granted. 

Judgment  affirmed,  with  cosh. 
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I.  No  one  is  responsible  for  injuries  resulting  from  unavoidable 

accident  while  engaged  in  a  lawful  business. 

Pillar d  v.  Cites,  Steamboat  Co,     pp.  474-475 

ACTS  OF  ASSEMBLY.     See  Statutes:  Co^sTlu;cTIo^• 
OF — .     Constitutional  Law:  Statutes;  Title. 

ACTS  OF  ASSEMBLY. 

1766,  Ch.  14. — Recording  of  all  rights,  encumbrances  or 
conveyances  concerning  land.  p.  684 

1825,  Ch.  117. — Court  of  Appeals  to  decide  no  question  not 
raised  in  the  lower  court.  p.  650 

1831,  Ch.  205,  Sec.  3. — All  contracts  for  the  conveyance  of 
any  interest  in  land  to  be  recorded. 

p.  685 

1862,  Ch.  29. — Purchase  and  government  of  Druid  Hill 
and  Patterson  Parks,  p.  505 

1862,  Ch.  71. — Incorporating  Baltimore  City  Passenger 
Railway  Company.  p.  506 

1862,  Ch.  154. — Court  of  Appeals  not  to  decide  any  ques- 
tion not  decided  by  lower  court,      p.  650 

1872,  Ch.  316. — Appeals  in  criminal  cases.  p.  496 

1874,  Ch.  218. — Streets  of  Baltimore  City;  power  of  Mayor 
and  City  Council  over — .    .  p.  54 

1882,  Ch.  229.— Park  tax  and  City  Passenger  Railway. 

pp.  506,  517 

1886,  Ch.  184.— Practice  Act  of  Baltimore  City.         p.  647 

1888,  Ch.  315. — Evidence;  witnesses;  competency.        p.  54 

1892,  Ch.  506. — Appeals  in  criminal  cases.  p.  496 

1894,  Ch.  404.— State  game  laws.  p.  381 

1898,  Ch.  123,  Sec.  36.— Baltimore  City  Charter. 

pp.  507-508 

1898,  Ch.  123,  Sec.  906,  Sub-Sec.  3.— Baltimore  City  Char- 
ter; laws  not  repealed  by  this  Act  are 
still  in  force.  pp.  387,  389 

1898,  Ch.  123,  Sees.  90,  91,  97.— Baltimore  City  Charter; 
parks.  p.  507 

1898,  Ch.  213,  p.  341,  Sec.  175.— City  Charter;  opening 
streets.  p.  641 


Digitized  by 


Google 


700  INDEX.  [1-24 

ACTS  OF  ASHEMULY—ConHnved. 

1898,  Ch.  457.— Husband  and  wife;  proi>ertv  rights,  p.  246 
1900,  Ch.  109,  Sec.  97.— Baltinioro  City;  park  funds;  dis 
tribution  of.  pp.  508,  510,  516 

1900,  Ch.  404. — I>?gal  rate  of  interest;  penalty  for  viola- 
tion, p.  497 
1902,  Ch.  208. — Legal  rate  of  interest;  penalty  for  viola- 
tion, p.  497 
1902,  Ch.  487.— Consolidation  of  P.,  W.  &  B.  li.  R.  ami 
Baltimore  &  Potomac  R.  R.  Cos.    p.  637 
1902,  Ch.  495. — Evidence;  witnesses;  comi)etency.        p.  54 
1904,  Ch  109.— "Jim  Crow"  Law.  p.  379 
1904,  Ch.  661. — Evidence;  witnesses;  competency.        p.  .^5 
1908,  C^i.  248,  p.  88.-  "Jim   Crow"  Law.                       p.  378 
1910,  Ch.  180,  Sees.    11,   24,  43.— Public   Service  Commis- 
sion;   railroad;    control   of   trains;    ap- 
peal,                                           pp.  146, 147 
1910,  Ch.  217,  Sec.  39,  p.  317.— State  roads;  awarding  of 
contracts.  p.  69 
1910,  Ch.  621,  p.  621.— Grade  crossing;  B.  k  O.  R.  R.;  in 
South  Baltimore.                               p.  240 
1912,  Ch.  117.— Eminent  domain.                                   p.  57S 
1912,  Ch.    32,  Sec.  179. — Condemnation  proceedings. 

pp.  157, 161 
1912,  Ch.  823.— People's  Court.  p.  51.-} 

1912,  Ch.  835.— Usury;  penalty  for—.  p.  501 

1912,  Ch.  574.— Comptroller ;  duties  of—.  pp.  97-98 

1914,  Ch.  109.— Pleading  and  practice.  p.  652 

AI)MIN1STR.\TI()X. 

I.   Notice:  when  need  not  be  shown. 

It  is  only  where  none  of  the  near  relations  of  a  decedent 
arc  present,  when  the  will  is  exhibited  for  probate,  that  it  must 
be  made  to  appear  that  reasonable  notice  was  given  to  them; 
where  ani/  of  the  near  relations  attend,  and  no  objection  or 
caveat  is  filed,  the  Orphans'  Court  is  authorized  to  admit  the 
will  to  j>robate.  Lederer  r.  Johannsen.     p.  459 

3.  In  such  a  case,  there  is  no  necessity  for  showing  that  the  near 
relatives  of  the  deceased  had  received  reasonable  notice  of  thi 
time  when  the  will  would  be  exhibited. 

Lederer  v,  Johannsen.      p.  459 
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ADMIXISTUATIOX— ro/j/i«w€rf. 

3-  Revocation  of  letters;  time  for  application. 

Where  one  who  is  entitled  to  administer  has  knowledge  of 
the  appointment  of  another  in  his  place,  the  time  within  which 
he  must  petition  for  the  revocation  of  the  letters  b^ns  to  run 
from  the  time  of  his  knowledge  of  such  fact,  and  not  from  the 
time  when  he  informs  himself  on  questions  of  construction  as  to 
the  appointment.  Bowers  v.  Cook.    p.  575 

4'  For  the  one  first  entitled  to  letters  of  administration  to  have 
revoked  the  letters,  which  were  granted  another,  he  must  move 
to  have  them  revoked  within  the  same  time,  after  his  knowledge 
that  they  were  granted,  as  that  provided  by  law  within  which 
an  original  application  for  the  letters  should  have  been  made. 

Bowers  v.  Cook.    pp.  573-574 

5.  Right  of->;  forfeiture. 

The  right  to  administer  is  a  valuable  right  of  which,  in  gen- 
eral, a  party  entitled  can  not  be  deprived,  but  the  right  may  be 
frofeited  or  lost..  Bowers  v.  Cook.    p.  573 

6.  Qualification:  person  next  entitled;  notice. 

Where  one  of  the  parties  entitled  to  letters  of  administration 
is  present  at  the  probate  of  the  will,  and  the  other  party  is  a 
non-resident,  and  neither  have  qualified  or  given  bond,  accord- 
ing to  the  provisions  of  sections  43-46  of  Article  93  of  the 
Code,  it  is  not  necessary  for  a  summons  or  notice  to  issue  to 
them,  before  letters  be  given  to  the  next  person  entitled. 

Bowers  v.  Cook.    pp.  570-571 

ADMl^ ISTKATOKS.     See  Administicatio^. 
I.  Legatees  directed  to  make  payments. 

As  the  provision  was  committed  to  a  legatee  and  was  not  a 
direct  bequest,  or  an  appropriation  of  any  of  the  assets,  it 
formed  no  })art  of  the  administration  accounts. 

Malkus  V.  Richardson,     pp.  227-228 
3.  Administrators:  d.  b.  n.  c.  t.  a.;  where  executor  does  not  act — ; 
powers  of — ;  sale  of  land. 

The  purpose  of  section  291  of  Article  93  of  the  Code  was  to 
avoid  the  cost  and  delay  incident  to  chancery  proceedings,  and 
to  confer  upon  the  administrator  d.  b.  n.,  with  the  will  annexed, 
or  the  administrator  with  the  will  annexed,  appointed  by  the 
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Orphans'  Court,  "all  the  power  and  authority  to  sell,  which  the 

original  executor  derived  from  the  will." 

Murray  v.  Conley  et  ah     p.  221 

3.       ;  executors  failing  to  act. 

It  includes  every  case  where  an  executor  refuses  or  declines 
10  act,  or  died  without  executing  the  power  given  him  by  the  will. 

Murray  v.  Conley  et  ah     p.  221 

4.       ;  not  limited  to  case  of  deatli  of  executor. 

The  provisions  of  the  Oode  are  m»t  limited  to  cases  where  a 
will  has  been  admitted  to  probate,  and  the  executor  dies  after 
qualifying  and  receiving  his  letters  without  executing  his 
powers.  Murray  v,  Conley  et  ah     p.  221 

5.       ;  powers  of  administrator  c.  t.  a.  derived  from  will. 

The  powers,  in  such  cases,  conferred  upon  an  administrator, 

c,  t,  a.,  are  not  powers  acquired  by  virtue  of  the  probate  and  the 
qualification  of  the  administrator,  but  are  powers  derived  from 
the  will.  Murray  r.  Conley  et  ah     p.  221 

6.       ;  sale  of  real  estate. 

A  testator  devised  real  estate  to  a  devisee  for  life,  upon 
his  death,  to  be  sold  by  the  executor,  named  in  the  will,  and 
the  proceeds  divided  among  his  nephews  and  nieces;  the  will 
was  not  probated  until  after  the  death  of  the  life  tenant  and 
executor;  letters  of  administration  c.  t.  a.  were  granted,  and 
the  administrator  ordered  to  sell  the  property  as  directed  by 
the  will;  upon  an  appeal  from  an  order  overruling  exceptions 
to  the  ratification  of  the  sale,  on  the  ground  of  want  of  juris- 
diction of  the  Orphans'  Court  to  direct  the  sale,  it  was :  Held, 
that  the  facts  brought  the  case  under  the  provisions  of  section 
291  of  Article  93  of  the  Code  of  1912,  which  confer  upon  the* 
Orphans'  Court  jurisdiction  to  direct  a  sale,  where  the  executor 
dies  without  having  exercised  the  power  of  sale  conferred  by 
the  testator,  and  the  order  was  affirmed. 

Murray  v.  Conley  et  ah      p.  223 

7.  Bonds:  additional. 

The  action  of  the  Orphans'  Court  in  requiring  an  additional 
bond,  under  the  provisions  of  section  38  of  Article  93  of  the 
Code,  is  not  subject  to  review,  unless  the  discretion  vested  in 
the  Court  has  been  manifestly  abused.       Pratt  v.  Hilh  p.  255 
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•8.  Claims  against  the  estate;  judicially  established. 

Sections  83,  97,  99  and  100,  etc.,  of  Article  93  of  the  Code, 
providing  that  administrators  shall  not  discharge,  or  be  allowed 
for,  any  claims  against  their  decedents,  unless  first  passed  by 
the  Orphans'  Courts,  do  not  exclude  from  distribution  claims 
^established  by  courts  of  justice.  Schnepfe  v.  Schnepfe.  p  .  335 
9. ;  insufficiency  of  estate. 

Where  a  testator's  estate  is  not  sufficient  to  pay  in  full  an 
equitable  claim  against  it,  the  decree  therefor  should  be  so 
framed  as  to  protect  the  executor.  Schnepfe  v,  Schnepfe.  p.  345 
JO.  Concealment  of  assets. 

To  give  the  Orphans'  Court  jurisdiction  under  sections  243 
and  244  of  Article  93  of  the  Code,  over  an  administrator,  upon 
the  question  of  concealment  of  assets,  it  must  be  alleged  and 
shown,  either  that  the  administrator  had  concealed,  or  had  in 
his  hands,  some  part  of  the  decedent's  assets,  which  he  has 
omitted  to  return  in  the  inventory  or  lists  of  debts. 

Pratt  V.   HilL    p.  257 
ij.  Appeals  from  Orphans*  Courts. 

If  a  person  desires  to  bring  himself  within  sec.  244  of  Art. 
93  of  the  (^ode,  and  see.  245,  limiting  appeals  from  the  Orphans' 
CJourts  to  the  Circuit  Courts  of  the  counties,  or  the  Superior 
Court,  etc.,  of  Baltimore  City,  his  petition  must  substantially 
comply  with  the  requirements  of  the  section  therein  referred  to. 

Pratt  V,  Hill     p.  256 

12.  Funds  not  part  of  estate. 

It  is  not  proper  to  hold  an  administrator  for  a  fund,  not  part 
of  the  estate,  merely  because  it  was  paid  to  him. 

Pratt  r.  HilL     p.  258 

13.       ;  pendente  lite;  duty  of. 

It  is  the  duty  of  an  administrator  pendente  lite  to  collect  and 
preserve  the  estate  pending  a  contest  over  the  validity  of  the 
will.  Michael  v.  Smith,  p.  127 

i4«  Letters  of  an  administrator  pendente  lite  are  revoked  bv  the 
fijranting  of  letters  testamentary  or  of  administration,  and  he 
is  then  required  to  state  an  account  and  turn  over  the  estate  in 
his  possession  to  the  executor  or  administrator,  who,  upon  liis 
failure  so  to  do  may  bring  suit  upon  his  bond. 

Michael  v.  Smith,    p.  127 
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ADITLTKKV.    See  Divokck. 

What  one  does  through  his  agent,  he  does,  as  a  matter  of  law, 
himself.  State  v.   Edwards,    p.  598 

A.\(^IK.\T  LAWS. 

Ancient  ordinances  of  the  Mayor  and  City  Council  of  Balti- 
more, prohibiting  the  hauling  or  propelling  of  cars  faster  than 
a  walk,  held,  not  to  be  applicable  to  the  present  system  of  street 
cars.  State  v,  Md,  Electiic  HaUivay  Co.    p.  437 

APPEALS. 

Courts  of  limited  jurisdiction. 

The  action  of  a  tribunal  with  limited  statutory  power,  from 
which  no  appeal  is  given,  is  final  and  conclusive,  iind  can  not 
be  reviewed,  unless  its  action  exceeds  the  jurisdiction  so  con- 
ferred. 

Mayor,  etc,  of  Hyattsville  v,  Washington,  Westminster  and 
Gettysburg  R.  R,  p.  580 

APPEALS:  COURT  OF—.    See  Criminal  Law,  L 

1.  Reversals;  not  for  harmless  errors. 

Erroneous  rulings  of  a  trial  court  do  not  afford  reversible 
error,  when  it  appears  that  no  injury  to  the  party  appealing 
was  caused  thereby.  Shoop  v.  Fidelity  and  D,  Co.    p.  1.^4 

See  also  Evidence,  3. 

2.       ;  evidence;  non-reversible  errors. 

The  ruling  of  a  trial  court  upon  questions  of  evidence  can 
not  constitute  reversible  error  when  it  appears  from  the  record 
that  the  exceptant  was  not  injured  thereby. 

Harford  Nat.  Bank  v,  Rutledge.    p.  56 

3.       ;  erroneous  rulings;  when  no  cause  for — ;  prayers  taking 

case  from  jury. 
Prayers   taking  a   caw*   from   the  jury,   although  erroneous 
because  too  general,  are  no  gi-ound  for  reversal,  if  as  a  matter 
of  fact  there  was  no  evidence  legally  sufficient  to  sup|>ort  the 
])laintitf' s  theory  as  to  any  of  the  issues. 

White  V.   Bramble,    p.  402 

4.  Costs. 

Section  216  of  Article  16  of  the  Code,  providing,  in  8ul>- 
stance,  that  no  decree  for  the  payment  of  costs,  or  other  decrees- 
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for  the  payment  of  money,  shall  be  a  lien,  etc.,  unless  the  same 
be  indexed,  in  a  separate  index,  known  as  the  "Index  of  Plain- 
tiffs," applies  only  to  decrees  against  plaintiffs,  passed  by  courts 
of  original  jurisdiction,  and  does  not  apply  to  decrees  of  the 
Court  of  Appeals.  Marshall  v.  Marshall,   p.  262 

5.  Execution. 

Ordinarily,  execution  is  issuable  out  of  the  Court  of  Appeals 
for  the  enforcement  of  its  judgments. 

Marshall  v.  Marshall,    p.  262 

6.  Record:  abbreviation  of—. 

While  the  rules  of  the  Court  of  Appeals  providing  for  the 
abbreviation  of  records  on  appeal  in  equity  cases  do  not  refer  to 
a  condensation  of  the  report  of  the  oral  testimony,  an  agreement 
to  summarize  such  evidence,  as  well  as  the  documentary  proof, 
is  in  harmony  with  the  spirit  and  purpose  of  the  rules,  and 
should  be  resorted  to  whenever  practicable. 

Lowes  V,  Carter,   p.  686 

7.       ;  costs  should  all  be  taxed. 

In  transmitting  a  record  to  the  Court  of  Appeals,  all  the 
costs  up  to  that  time  accrued  ought  to  be  taxed,  as  provided  by 
section  66  of  Article  5  of  the  Code,  and  entered  upon  the  record  ^ 
but  the  clerk's  omission  to  tax  all  the  costs,  and  make  such  entry, 
does  not  affect  the  right  of  the  party  to  collect  the  costs,  to 
which,  by  a  decree  of  the  Court  of  Appeals,  he  is  entitled. 

Marshall  v.  Marshall,  p.  261 

8.      ;  costs;  carbon  copies. 

The  charge  for  carbon  copies  of  the  evidence  is  not  a  proper 
item  of  taxable  costs.  Marshall  v.  Marshall,   p.  262 

9.       ;  preparation. 

In  the  case  of  disagreement  between  counsel  as  to  what  the 
record  should  contain,  the  question  should  be  determined  by  the 
trial  judge.  Horsey  v.  Woodward,   p.  368 

10.       ;  surcharging—;  stenographic  reports  of  evidence. 

To  insert  in  the  record  the  entire  stenographic  report  of  the 
evidence,  is  in  most  cases  contrary  to  the  rule  of  the  Court 
of  Appeals,  codified  as  section  10  of  Article  5  of  the  Code  of 
Public  General  Laws,  which  requires  that  the  statement  of  evi- 
dence included  in  bills  of  exceptions  shall  be  condensed  as  much 
VOL.  124  45 
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as  may  be  compatible  with  the  due  presentation  of  the  rulings 
to  be  reviewed.  White  v.  Bramble,    p.  403 

II.       ;  time  for  transmission;  rule  of  court;  effect  of—. 

The  rule  of  the  Court  of  Appeals,  in  regard  to  the  time  of 
transmitting  the  record,  and  of  taking  an  appeal,  has  the  bind- 
ing force  of  a  statute,  and  the  observance  is  obligatory  on  the 
Court.  Horsey  v.  Woodward,   p.  363 

13.  Record:  transmission  of — ;  time  for — . 

Under  section  6  and  section  40  of  Article  5,  if  the  record 
is  not  transmitted  in  time,  the  appeal  will  be  dismissed,  unless 
it  be  shown  that  the  delay  was  caused  by  the  neglect,  omission 
or  inability  of  the  clerk  or  appellee,  and  this  burden  of  proof  is 
on  the  appellant.  Horseman  v.  Furbush.  p.  582 

'3-  In  the  computation  of  the  three  months  allowed  by  the  rule 
for  the  transniission  of  the  record,  the  time  begins  with  the 
date  on  which  the  appeal  was  ordered. 

Horseman  v.  Furbush.  p.  582 
14-  Where  the  clerk  had  prepared  the  record  in  ample  time,  and 
had  given  it  to  the  appellant  to  examine,  who  retained  it  so 
long  that  on  the  day  it  was  due  it  was  received  at  Annapolis 
too  late  for  delivery,  the  appeal  was  dismissed. 

Horseman  v.  Furbush.    p.  585 

15.       ;  delay;  burden  of  proof  on  appellant. 

The  duty  of  the  appellant  is  not  ended,  with  respect  to  the 
transmission  of  the  record,  when  he  gives  directions  to  enter 
an  appeal  and  transmit  the  record.  It  is  his  duty  to  ascertain 
when  the  record  is  ready  and  to  pay  for  it  in  time  for  its  trans- 
mission within  the  time  prescribed.     Miller  i\  Mencken,  p.  677 

16.       ;  no  burden  on  appellee. 

Where  the  appellant  has  not  discharged  the  burden  imposed 
upon  him,  the  appellee  is  not  boimd  to  present  any  proof. 

Miller  v.  Menclcen.   p.  677 

17.       ;  presumptions. 

In  questions  of  delay  in  the  transmission  of  a  record  to  the 
Court  of  Appeals,  there  is  no  presumption  that  it  was  owing 
to  the  neglect,  omission  or  inability  of  the  clerk  or  appellee; 
the  omis  of  proof  is  on  the  appellant  to  show  that  the  neglect, 
etc.,  was  theirs,  or  of  one  of  them;  and  in  the  absence  of  such 
proof  the  presumption  is  that  the  delay  was  through  the  de- 


Digitized  by 


Google 


Md.]  INDEX.  707 

APPEALS:  COURT  OF— Continued. 
fault  of  the  appellant,  and  he  must  satisfy  the  Court  that,  not 
even  by  proper  diligence  could  the  record  have'  been  prepared 
and  transmitted  in  time.  Miller  v,  Mencken,    p.  675 

1 8.       ;  sickness  of  appellant  no  excuse. 

The  fact  that  the  appellant  was  sick  at  the  time,  and  could 
not,  or  failed  to,  pay  the  costs,  is  not  sufficient  to  excuse  delay 
in  transmitting  the  record.  Miller  v,  Mencken,   p.  676 

19.       ;  burden  of  proof. 

In  the  absence  of  proof  that  the  Clerk  of  Court  or  the  appellee 
Tras  delinquent,  the  presumption  is  that  the  appellant  was  re- 
sponsible for  the  delay  in  transmitting  the  record  to  the  Court 
of  Appeals,  and  he  must  satisfy  the  Court  that  the  record  could 
not,  by  proper  diligence,  have  been  prepared  and  transmitted 
in  time.  Horsey  v.  Woodward,   p.  363 

20.  Where  the  clerk  is  not  in  default,  a  very  strong  case  must  be 
made  out  to  rebut  the  presumption  of  negligence  on  the  part  of 
the  appellant.  Horsey  v.  Woodward,  p.  368 
:3i.       ;  preparation;  duty  of.  register  of  wills. 

A  Register  of  Wills  is  not  bound  to  notify  the  appellant 
when  the  record  will  be  ready,  nor  is  he  bound  to  demand  the 
costs.  Miller  v.  Mencken,   p.  676 

23.       ;  costs  to  be  prepaid. 

A  Register  of  Wills  in  under  no  obligation  to  transmit  a  rec- 
ord until  he  is  paid  for  it ;  but  he  may  not  withhold  making  up 
the  transcript  of  the  record  imtil  the  costs  for  it  are  paid. 

Miller  v.  Mencken,   p.  677 
23.  Rules:  effect  of—. 

The  rules  of  the  Court  of  Appeals,  incorporated  in  section  6 
of  Article  5  of  the  Code,  regarding  the  time  for  the  transmission 
of  records,  have  the  effect  of  law,  and  can  not  be  waived. 

Horsernan  v.  Furbush.   pp.  582,  583 

AUTOMOBILES. 
1.  Negligence. 

Where  there  is  evidence  that  while  the  plaintiff  was  walking 
so  far  to  the  extreme  right  of  the  traveled  part  of  a  macadam 
road,  that  he  was  partly  on  the  sand  road  bordering  it,  and 
that  the  defendant,  traveling  in  the  same  direction,  drove  his 
automobile  so  far  to  the  right  that  it  struck  the  plaintiff,  who 
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was  ignorant  of  its  approach,  and  greatly  injured  him,  the  case 
is  one  that  should  be  submitted  to  the  jury,  and  a  prayer  tak- 
ing it  from  their  consideration  is  properly  refused. 

Biogini  v.  Steynken,  p.  374 
:«.  Such  an  undue  appropriation  of  a  highway  by  the  driver  of 
an  automobile  to  the  injury  of  one  who  is  ignorant  of  its 
approach  is  a  case  of  actionable  negligence. 

Biogini  v.  Steynken,   p.  375 

BALTIMORE  CITY.     See  Condemnation  Proceedings. 
Park  Fund  of  Baltimore  City. 

BALTI^^IORE  CITY  CHARTER 

Act  1898,  Ch.  123,  Sec.  3G.— Baltimore  City  Charter ;  cre- 
ating Board  of  Estimates,      pp.  507,  508 
Sec.  6,  Sub-Sec.  16.— Parks  of  Baltimore  City.  p.  506 

BALTIMORE  CITY  CODE  (1906). 

Art.  30,  Sees.   7,    14. — Regulating  speed   of   railroad  cars 

through  Baltimore  City.        pp.  436, 437 
Sec.  312,  p.  265.— Baltimore  City  Charter;   Practice  Act, 

Baltimore  City.  p.  13^ 

Sec.  797.— Park  tax.  p.  507 

The  Public  Local  Code  of  1906  has  no  legislative  sanction,, 
and  mere  reference  to  its  articles,  in  subsequent  statutes,  that 
have  since  been  codified,  do  not  have  the  effect  of  giving  such 
sanction  to  its  provisions.    Baltimore  City  v.  Williams,    p.  51ft 

BANK  BOOKS.    See  Savings  Bank  Accounts. 

BILLS  AND  NOTES. 

Assignment:  re-assignment  to  payee;  suit  on. 

Where  the  payee  of  a  note  has  assigned  it,  and  the  assignee 
subsequently  reassigns  the  note  to  the  payee,  an  action  on  the 
note  by  such  original  assignee,  to  the  use  of  the  original  payee^ 
will  lie.  Colmary  v.  Fanning,  pp.  563-564 

BONDS.     See  Administrators^  7.     Orphans'  Coitbts,  7.. 

BRAKEMEN.    See  Employer  and  Employee^  5. 
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C^HARTER  PARTIES. 
I.  Modification. 

Where  by  a  charter  party  it  is  agreed  that  the  owner  of  a  line 
of  ships  will  furnish  one  of  such  ships,  about  a  certain  time  for 
freight  at  a  certain  port,  subsequent  notice  by  such  owner,  to 
the  shipper,  naming  a  particular  ship  for  that  service,  if  assented 
to  by  the  shipper,  modifies  the  contract,  to  the  extent  of  sub- 
stituting a  contract  for  that  particular  ship  in  place  of  the 
open  contract  for  any  ship  of  the  line. 

Fumess  Co.  v.  Randall,  p.  107 
3.  Notice. 

The  fact  of  such  notice  by  the  owner  and  of  assent  to  it  by 
the  shipper  is  a  question  that  should  be  left  for  the  determina- 
tion of  the  jury.  Fumess  Co.  v.  Randall,   p.  107 

CODE  OF  PUBLIC  GENERAL  LAWS  (1860). 

Art.  45,  Sees.  1,  2,  3,  11. — Husband  and  wife;  Avife's  prop- 
erty rights.  pp,  246,  248 
Art.  93,  Sec.  289. — Testamentary  law ;  dower  and  jointure. 

p.  337 

(^ODE  OF  PUBLIC  GENERAL  LAWS  (1888). 

Art.  23,  Sees.  61  and  62. — Corporations ;  subscriptions  to 
stock ;  property  received  for  stock,  p.  654 

Art.  23,  Sees.  122,  128. — Corporations;  Insurance  Commis- 
sioner, p.  513 

Art.  93,  Sees.  239,  240. — Testamentary  law ;  proceedings 
against  administrators  or  executors  con- 
cealing assets.  p.  256 

CODE  OF  PUBLIC  GENERAL  LAWS  (1004). 

Art.  33A. — Eminent  domain.  p.  579 

(^ODE  OF  PUBLIC  GENERAL  LAWS  (1012). 

Art.  •  5,  Sec.  6. — Appeals  and  errors ;  Rule  2  of  Court  of 
Appeals;  time  for  transmitting  record. 

p.  362 
Art.    5,  Sec.  9. — Appeals  and  errors ;  court  to  decide  only 
questions  decided  by  lower  court. 

pp.  649,  651 
Art.    5,  Sec.  10. — Appeals  and  errors;  reducing  cost  of  ap- 
peals, p.  403 
Art.    5,  Sees.  34,  35. — Appeals  and  errors ;  rules.       p.  686 
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CODE  OF  PUBLIC  GENERAL  LAWS  (10\2)— Cont'd. 

Art.  5,  Sec.  40. — Appeals  and  errors;  Rule  16  of  Court  of 
Appeals.  pp.  362,  582,  675 

Art.  5,  Sec.  41. — Appeals  and  errors;  when  court  may 
strike  out  entry  of  appeal.  p.  677 

Art.  5,  Sec.  62. — Appeals  and  errors ;  Rule  13  of  Court  of 
Appeals.  p.  674 

Art.  5,  Sec.  66. — Appeals  and  errors ;  clerks  to  tax  all 
costs  on  records  to  Court  of  Appeals. 

p.  261 

Art.    5,  Sec.  70. — Appeals  and  errors ;  execution.       p.  262 

Art.  5,  Sec.  80. — Appeals  in  criminal  cases ;  bills  of  ex- 
ceptions, p.  496 

Art.  11,  Sec.  73. — Banks  and  trust  companies;  deposit  in 
two  names  payable  to  either  or  the  sur- 
vivor, p.  667 

Art.  13,  Sec.  15,  39. — Negotiable  Instrument  Law;  personal 
liability.  pp.  325, 326 

Art.  16,  Sec.  137.— Chancery ;  partition.  pp.  23, 27 

Art.  16,  Sec.  216. — Chancery;  decree  against  plaintiff. 

p.  261 

Art.  19,  Sec.  37. — Comptroller  to  adjust  claims,  etc.    p.  97 

Art.  21,  Sec.  28. — Bonds  of  conveyance.  pp.  684,  685 

Art.  23,  Sees.  38,  60.~Uniform  Stock  Transfer  Law. 

p.  490 

Art.  23,  Sec.  280.— Railroad  crossings.  p.  318 

Art.  23,  Sec.  438. — Corporations ;  consent  of  Public '  Serv- 
ice Commission  necessary  to  build  rail- 
road, p.  578 

Art.  27,  Sees.  122,  498,  501. — Crimes  and  punishments: 
false  pretenses;  bill  of  particulars. 

pp.  594,  595 

Art.  27,  Sees.  398-403.— "Jim  Crow"  Law.  •     p.  378 

Art.  35,  Sec.  3. — Evidence ;  rule  in  case  of  death,  etc.,  of 
original  party.  pp.  55,  58 

Art.  45,  Sec.  3. — Husband  and  wife ;  trustee  not  nec^sary 
to  protect  property  rights  of  married 
women.  p.  248 

Art.  45,  Sees.  8,  9,  10. — Husband  and  wife ;  each  may  in- 
sure for  benefit  of  the  other.  p.  255 

Art.  49,  Sec.  7.— Usury;  penalty  for—.  pp.  493,497 
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CODE  OF  PUBLIC  GENERAL  LAWS  (1912)— Cont'd. 

Art.  83,  Sec.  40. — Rule  3 ;  Uniform  Sales  Act ;  goods  on 
approval.  p.  281 

Art.  75,  Sec.  11. — Non  est  factum,  to  be  sworn  to.      p.  652 

Art.  91,  Se^.  72. — State    Roads ;    mode    of    awarding    con- 
tracts ;  bonds.  p.  69 

Art.  93,  Sec.  38. — Testamentary  law ;  bonds  of  administra- 
tors, p.  255 

Art.  93,  Sees.  43,  44,  45,  46. — Testamentary  law ;  adminis- 
tration by  an  executor.         pp.  570,  571 

Art.  93,  Sees.  68  and  69.- -Administrator  pendente  lite. 

p.  127 

Art.  93,  Sees.   83,   97,   09,    100,   116.— Testamentary  law; 
debts  of  decedent ;  how  paid.  p.  335 

Art.  93,  Sees.  243,  244,  245. — Testamentary  law ;  proceed- 
ings against  parties  concealing  assets. 

pp.  255,  256 

Art.  93,  Sec.  255. — Testamentary   law ;    appeals   from    Or- 
phans' Courts ;  facilitating  trial,    p.  403 

Art.  93,  Sec.  291. — Administrator  de  honis  non,  p.  220 

Art.  93,  Sees.  302,  305,  309.— Testamentary  law;  widows; 
dower.  p.  228 

Art.  93,  Sec.  306. — Testamentary   law ;   widows ;   jointure ; 
effect  of — .  p.  337 

Art.  93,  Sees.  343-348.— Testamentary  law ;  wills ;  probate ; 
notice  to  relative;  appearance  of. 

pp.  453-460 

CX)DE  OF  PUBLIC  LOCAL  LAWS  (1888). 

Art.  4,  Sec.  629. — Baltimore  City ;  justice  of  peace,     p.  512 

CONDEMNATION    PROCEEDINGS.       Seo    Stkkets: 

Opening,  etc. 
I.  Appeals. 

The  jurisdiction  of  a  Circuit  Court  in  regard  to  condemna- 
tion proceedings  under  Chapter  117  of  the  Acts  of  1912,  is  spe- 
cial and  limited,  and  entirely  distinct  and  independent  from  it^ 
common  law  powers. 

Mayor,  etc.,  of  Hyattsville  v.  W.,  W.  and  Gettysburg  R.  E. 
Co.  p.  580 
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CONDEMNATION  PROCEEDINGS— Conitmi^d 

2.  From  an  order  of  a  Circuit  Court  appointing  appraisers  in 
such  cases,  no  appeal  will  lie. 

Mayor,  etc,,  of  Hyaiisville  v,  W,    W.  and  Gettyshvrg  R.  R. 
Co,  p.  580 

3.  Damages:  market  value;  remaining  property. 

In  estimating  the  damages  to  be  paid  for  condemnation  of 
property,  the  jury  must  include  in  their  award  of  damages, 
not  merely  the  market  value  of  the  land  actually  to  be  taken, 
but  also  a  due  allowance  of  damages  for  injury  to  the  remain- 
ing land.  Patterson  v.  Baltimore  City.  pp.  160-161 

4.  Evidence;  street  commissioners,  etc.,  of  Baltimore  City. 

On  appeal  to  the  Baltimore  City  Court  from  the  benefits 
assessed  in  condemnation  proceedings  for  the  opening  of  streets, 
the  Street  Commissioners,  their  clerks,  and  other  agents  are 
competent  witnesses  under  section  179,  Chapter  32  of  the  Acts 
of  1912,  and  may  be  summoned  and  examined  as  to  the  prin- 
ciples upon  which  their  awards  and  assessments  were  made. 

Patterson  v,  Baltimore  City.  p.  157 

5.       ;  other  proceedings. 

On  appeal  from  condemnation  proceedings  for  the  opening 
of  streets  under  one  ordinance,  the  proceedings  undertaken  for 
the  opening  of  another  street,  under  a  distinct  and  separate 
ordinance,  are  not  admissible, 

Patterson  v.  Baltimore  City.     p.  158 

6.  Opening  of  streets;  benefits;  grade  to  be  first  established. 

In  condemnation  proceedings  for  the  opening  of  streets,  Bal- 
timore City  can  not  lawfully  assess  benefits  against  abutting 
property,  until  the  grade  of  the  proposed  street  has  been  first 
established.  Patterson  r.  Baltimore  City.     p.  156 

7.       ;  prayers. 

And  when  an  assessment  for  benefits  for  the  opening  of  a 
street  has  been  made  before  the  fixing  of  the  grade,  on  appeal 
to  the  Baltimore  City  Court,  a  prayer  instructing  the  jury  that 
there  is  no  evidence  in  the  case  legally  sufficient  to  justify  an 
assessment  for  benefits  against  the  property,  is  proper. 

Patterson  v.  Baltimore  City.   p.  157 

8.       ;  duty  of  courts. 

On  appeal  from  the  action  of  the  Street  Commissioners  in 
awarding  damages  and  assessing  benefits,  in  condemnation  pro- 
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CONDEMNATION  PROCEEDINGS^CoTiftrw/^. 
ceedings,  the  courts  should  be  careful  to  see  that  the  rights  ot 
the  property  owners  are  fully  protected. 

Patterson  v,  Baltimore  City,    p.  159 

9.  Eminent  domain. 

In  condemnation  proceedings  for  the  opening  of  streets,  Balti- 
more City  exercises,  through  the  Street  Commissioners,  the 
power  of  eminent  domain.    Patterson  v,  Baltimore  City.  p.  158 

10.  Jury:  inspection  of  land;  effect. 

Where  the  jury  in  condemnation  cases  are  sent  to  inspect 
the  land,  under  section  179,  Chapter  32  of  the  Acts  of  1912, 
they  are  not  confined  to  the  duties  and  limitations  which  the 
principle  of  common  law  imposes  upon  a  common  law  jury. 

Patterson  v,  Baltimore  City.    p.  161 

CONSPIEACY:  COMBINATION  TO  COMMIT— . 

A  combination  or  conspiracy  to  commit  an  act  that  is  lawful 
in  itself,  does  not  render  the  act  imlawful. 

Debnam  v.  Simonson.   p.  359 

CONSTITUTION  OF  MARYLAND.     See  Dkclaration 
OF  Rights. 

Art.    2,  Sec.  9. — Governor ;  duties  of.  p.  98 

Art.    3,  Sec.  29.— Title  and  subject  of  statutes,  pp.  497,  510 
Art.    3,  Sec.  57. — Legal  rate  of  interest.  p.  493 

Art.    5,  Sees.  3  and  1 2. — State's  attorney ;  duties  of.  p.  98 
Art.    6,  Sec.  2. — Comptroller;  duties  of — .  p.  97 

Art.  15,  Sec.  1. — State  offices;  acceptance;  vacancy;  when. 

p.  98 

CONSTITUTION  OF  THE  UNITED  STATES. 

14th  Amendment,  Sec.  1. — Civil   rights.  p.  388 

CONSTITUTIONAL  LAW. 

1.  statutes;  title;  Constitution,  Art.  3,  sec.  29. 

While  a  liberal  construction  is  to  be  given  to  section  29  of 
Article  3  of  the  Constitution,  relating  to  the  title  of  statutes,  yet 
where  in  any  case,  the  title  of  an  Act  violates  the  provisions  of 
that  section,  it  is  the  duty  of  the  courts  so  to  declare. 

State  V.  King.   p.  497 

2.       ;  purpose  of  sec.  J9  of  Art.  3. 

The  purpose  of  this  constitutional  requirement  is  to  prevent 
the  combination  in  one  Act  of  several  distinct  and  incongruous 
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CONSTITUTIONAL  IjKW—Cordinued. 

subjects,  and  that  the  people  may  be  fairly  advised  of  the  real 

pature  of  the  pending  legislation.  State  v.  King.  p.  49& 

3.       ;  sufficiency  of  title. 

To  gratify  this  provision,  the  title  need  not  be  an  abstract  of 
the  bill,  nor  give  the  details  of  the  Act ;  but  it  must  not  be  m\<- 
leading  by  apparently  limiting  the  enactment  to  a  much  nar- 
rower scope  than  is  found  in  the  body  of  the  Act. 

State  V.  King.    p.  498- 

4.  The  title  to  the  Act  of  1902,  Chap.  208,  declares  the  Act  to 
be  for  the  regulation  of  loans  secured  by  liens  "upon  household 
furniture  and  effects,  musical  instruments,  typewriters  and  sew- 
ing machines,"  in  use  or  located  in  any  dwelling  house;  while 
the  body  of  the  Act  includes  not  only  all  personal  property  of 
the  kinds  named,  whether  in  iLse  or  located  in  a  dwelling  house, 
or  not,  but  also  includes  "any  other  chattels,"  and  contravenes 
the  provisions  of  section  29  of  Article  3  of  the  Constitution,  and 
is  invalid.  State  v.  King.  p.  499 
5-  In  order  to  comply  with  section  29  of  Article  3  of  the  Consti- 
tution, relating  to  the  title  and  subject-matter  of  statutes,  while 
the  title  need  not  give  an  abstract  of  the  Act,  yet  it  must  suffi- 
ciently describe  the  subject-matter  of  the  legislation,  and  must 
not  be  misleading  by  apparently  limiting  the  enactment  to  a 
much  narrower  scope  than  that  covered  by  the  body  of  the  Act. 

Baltimore  City  v.  Williams,    pp.  511-512 

CONTRACTS.    See  Ciiartkr  Pakties.    Contracts:  Con- 

structiox  of .      contr.\('ts  :   impossibility  of . 

contr.\rts:     modificatiox     of .       partners    an1> 

Partnerships. 

1.  Approval  of  third  parties. 

Where,  by  a  building  contract,  the  quality  and  acceptability 
of  the  work  is  to  be  left  to  the  approval  of  a  third  party,  whose 
estimates  and  decisions  are  to  be  final  and  conclusive,  there 
can  be  no  recovery  for  work  done,  unless  acceptance  by  such 
third  party  be  shown,  or  unless  it  be  shown  that  the  work  was 
rejected  by  him  in  bad  faith  and  fraudulently. 

Hughes  V.  Model  Stoker  Co.   p.  289 

2.  In  such  a  case,  in  the  absence  of  fraud  or  bad  faith,  the  deci- 
sions of  such  third  party  are  not  subject  to  review  by  the  courts. 

Hughes  i\  Model  Stoker  Co.   p.  289 
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COl^TRACTS— Continued. 

3.  Carelessness. 

One  who  enters  into  a  contract  carelessly  can  not  set  up  his 
own  inattention  as  a  defense,  as  constituting  impossibility  of 
performance.         Linthicum  v,  W.  B.  and  A.  R.  R.  Co,   p.  271 

4.  modification:  when  question  for  jury. 

But  where  one  of  the  parties  to  a  written  contract  attempts 
to  modify  it,  in  due  time,  by  a  notice  to  the  other,  to  which  the 
other  neither  assents  nor  dissents,  the  question  of  what  the  con- 
tract was  is  for  the  jury.  Fumess  Co.  v.  Rfindall,  p.  107 

5.  Third  parties:  interference  by;  when  no  cause  of  action. 
Where  plaintiff  had  communicated  to  an  architect  his  inten- 
tion to  purchase  a  lot  of  ground,  for  the  improvement  of  which 
he  had  employed  the  architect,  a  declaration  that  recites  that 
the  architect  conspired  with  others  and  purchased  the  lot  for 
themselves,  but  does  not  allege  that  the  plaintiff  had  opened 
negotiations  with  the  owner  of  the  lot  for  its  purchase,  or  done 
anything  looking  to  the  acquisition  of  any  rights  thei'eto,  and 
that  does  not  contain  an  allegation  that  but  for  such  action  on 
the  part  of  the  architect  and  other  defendants,  the  plaintiff 
would  have  been  able  to  purchase  the  lot,  states  no  cause  of 
action.  Dehn/am  v,  Stmonson.   pp.  368-369 

6.  The  mere  fact  that  the  plaintiff  had  suffered  damage  or 
lost  an  opportunity  to  profit  financially,  because  of  the  action 
of  the  defendant  in  himself  purchasing  the  lot  of  ground  which 
the  plaintiff  had  intended  to  acquire,  gives  to  the  plaintiff  no 
right  of  action.  Dehnam  v,  Simonson.  p.  368 
7-  For  such  an  act  to  be  sufficient  basis  for  a  suit  for  damages, 
it  must  be  of  a  character  to  create  an  actionable  wrong,  and  to 
constitute  an  actionable  wrong,  some  legal  right  of  the  plaintiff 
must  have  been  invaded,  and  invaded  knowingly. 

Dehnam  v,  Simonson,   p.  358 

CONTEACTS:  CONSTEUCTION  OF—. 

1.  The  construction  of  a  written  contract  is  for  the  court. 

Fumess  Co,  v,  Randall,   p.  107 

3.  F.  "purchased"  from  an  agent  of  the  Guarantee  Trust  Co.  of 
Qa.  a  '1)ond"  of  that  company  to  the  general  effect  that  in  con- 
sideration of  a  certain  cash  payment  to  it,  and  of  the  payment  to 
it  of  a  certain  simi  for  a  certain  number  of  consecutive  months. 
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GONTKACTS:  CONSTRUCTION  OF— Continued. 
the  company  obligated  itself,  as  trustee,  at  the  end  of  which 
number  of  consecutive  payments,  to  pay  a  stipulated  sum 
to  the  holders  of  record  of  the  contract;  there  were  provisions 
in  the  contract  for  an  equitable  distribution  to  such  holders  of 
similar  '1)onds''  of  the  surplus  accrued  from  interest,  delin- 
quencies, fees  and  investments,  etc.,  and  the  Trust  Company  re- 
served the  right  to  anticipate  the  specified  date  of  payment, 
upon  certain  contingencies ;  but  it  assumed  no  obligation  to  pay 
the  principal  sum  at  any  other  time  or  date  than  the  date  speci- 
fied; there  was  no  undertaking  on  its  part  to  repay,  or  pay, 
any  lesser  sum,  or  any  portion  of  the  installments  paid  in ;  the 
Trust  Company  having  become  insolvent,  and  so  adjudicated, 
before  the  time  specified  for  the  payment  of  the  sum  stipulated 
in  "F.'s"  bond,  "F."  issued  a  non-resident  attachment  against 
the  funds  in  Baltimore  City  to  recover  the  sums  and  install- 
ments that  had  been  paid  it  by  him,  according  to  the  obligations 
of  his  contract :  Held,  that  the  transaction  was  not  a  purchase, 
but  a  subscription  to  be  paid  in  a  certain  way  and  time,  with 
rights  to  accrue  when  all  the  installments  had  been  paid  when 
and  as  due,  and  with  the  possibility  of  forfeiture  in  case  of  cer- 
tain defaults. 

Ouarantee  Trust  and  Banking  Co,  v.  Planner y,   p.  591 

3-  Before  the  arrival  of  the  time  when  the  sum  to  be  paid  by 
the  Trust  Company  was  due,  the  purchasers  of  such  'T)onds" 
are  not  creditors,  in  the  sense  of  the  atachment  laAvs. 

Ov^arantee  Trust  and  Banking  Co.  v,  Flannery,   p.  591 

4-  The  insolvency  of  the  Trust  Company  and  the  appointment 
of  a  receiver  operated  to  mature  its  obligation,  as  a  claim  against 
the  funds  in  the  hands  of  the  receiver,  but  do  not  constitute  the 
holder  of  any  of  the  bonds  (whose  installments  are  not  all  due) 
a  creditor  within  the  meaning  of  the  attachment  laws. 

Guarantee  Trust  and  Banlcing  Co.  v,  Flonnery.   p.  591 

CONTRACTS:  IMPOSSIBILITY  OF—. 
I.  When  excuse  for  non-performance. 

Where  the  performance  of  a  contract  depends  on  the  con- 
tinued existence  of  a  given  person  or  thing,  it  implies  a  condi- 
tion that  impossibility  arising  from  the  perishing  of  such  per- 
son or  thing  excuses  performance. 

Fumess  Co,  v.  Randall,    p.  108 


Digitized  by 


Google 


Md.]  INDEX.  717 

CONTRACTS:  IMPOSSIBILITY  OF— Continued. 
3.  Charter  party;  loss  of  vessel. 

Where  by  a  charter  party  the  owner  of  a  vessel  agreed  to 
have  it  at  a  port  named  at  or  about  a  certain  date  to  carry  a 
cargo  for  tlie  shipper  to  a  named  port,  and  in  the  meanwhile 
the  vessel  so  named  was  lost,  without  any  fault  of  the  owners, 
such  facts  constitute  a  good  defense  in  a  suit  by  the  shipper 
against  the  owners  for  breach  of  contract. 

Ftimess  Co.  v.  Randall,    p.  108 

CONTRACTS:  MODIFICATION  OF—. 

I.  Parol  evidence  is  not  admissible  to  add  to,  detract  from  or 

vary  the  terms  of  a  written  contract. 

Fumess  Co,  v.  Randall,   p.  106 
3.  Rescission. 

But  parties  to  a  contract  may,  by  mutual  consent,  rescind  it, 
enter  into  a  new  contract,  or  modify  the  existing  one. 

Fumess  Co,  v,  Randall,   p.  106 

(CONTRACTORS  AND  SUB-CONTRACTORS. 

In  general,  a  sub-contractor,  employed  by  the  general  con- 
tractor, without  the  consent  of  the  principal  or  owner,  must 
look  to  the  contractor  for  payment,  and  has  no  claim  against 
such  principal  or  owner. 

Holt  V.  State    Roads  Commission,   pp.  74,  75 

CORPORATIONS.     See  Agency.     Negotiable  Instru- 
ments. 

1.  Agents:  torts  of—;  disobedience  and  malice. 

A  corporation  may  be  held  responsible  for  the  torts  of  its 
agent,  done  while  acting  within  the  general  scope  of  his  employ- 
ment, although  without  express  authority,  or  subsequent  ratifica- 
tion, and  even  though  the  question  of  malice  be  involved. 

Hopkins  Chem.  Co.  v.  Read  Drug  Co.  pp.  213-214: 

2.  Directors*  liability. 

There  must  be  a  breach  of  duty  by  the  directors  of  a  corpora- 
tion, and  an  injury  therefrom  resulting,  before  they  can  be  held 
personally  liable.  Gill  v.  Ash.    p.  619 

3.  Execution  of  instruments;  signature  of  president. 

In  the  absence  of  any  by-law  or  other  law  or  rule  requiring 
a  certificate  of  indebtedness  signed  by  the  treasurer  of  the 
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corpora tion,  with  the  corporate  seal  attached,  attested  by  *^he 

secretary,  does  not  require  the  signature  of  the  president. 

Conowingo  Land  Co,  v,  McGaw.  p.  ^48 
4.  Insolvency. 

When  a  corporation  becomes  insolvent,  it  is  so  far  civilly 
dead  that  its  property  may  be  administered  as  a  trust  fund 
for  the  benefit  of  its  stockholders  and  creditors. 

Holt  V.  State  Roads  Commission,  p.  73 
5-  The  insolvency  of  corporations  and  the  appointment  of  re- 
ceivers operate  to  mature  the  obligations,  as  a  claim  against 
the  receivership  fund. 

Oiuzrantee  Trust  and  Banking  Co,  v.  Flannery.   p.  591 

COSTS.    See  Appeals:  Cottrt  of — ,  4,  etc. 

COVENANTS.    See  Deeds,  7. 

CREDITORS. 

A  creditor  is  a  person  to  whom  any  obligation  is  due,  or  one 
who  has  the  right  to  require  the  fulfillment  of  an  obligation. 
Guarantee  Trust  and  Banking  Co,  v,  Flannery.   p.  591 

CRIMINAL  LAW.     See  Conspiracy:   Combination  to 

Commit.     False  Pretences.     Indictments. 
I.  Appeals:  exceptions;  demurrers. 

Tinder  the  Act  of  1892,  Chapter  506  (section  80  of  Article  5 
of  the  Code  of  1912),  an  appeal  in  a  criminal  case  brings  up 
for  review  the  exceptions  and  the  judgment  upon  the  demurrers. 

State  V.  King,  p.  496 
J.  State's  exceptions. 

But,  under  this  Act,  as  under  the  Act  of  1872,  Oliapter  316, 
on  the  State's  appeal  in  criminal  cases,  the  Court  of  Appeals 
is  required  to  notice  the  State's  exceptions  only  where  the  parties 
accused  have  been  convicted,  and  have  also  taken  exceptions  and 
appeals.  State  v.  King.   p.  496 

3.  Where,  however,  the  defendant  has  not  been  tried  on  the 
indictment,  nor  upon  one  or  more  counts  charging  different  of- 
fenses, and  the  State's  appeal  brings  up  for  review  the  judg- 
ment of  the  Court  on  the  demurrer,  a  different  principle  applies. 

State  V.  King.    p.  497 
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A'  In  such  a  case,  if  it  shall  be  found  that  thei*e  was  error  in 
the  rulings  excepted  to  by  the  accused,  so  that  a  new  trial  can 
be  awarded  him,  it  is  then  the  duty  of  the  Court  of  Appeals  to 
consider  and  determine  all  questions  raised  by  the  State  on  its 
appeal,  so  that  in  the  new  trial,  the  Court  below  can  be  guided 
by  the  judgment  of  the  Court  of  Appeals  on  all  such  questions, 
as  well  as  on  those  raised  by  the  accused.  State  v.  King.  p.  495 
5.  Indictments;  invalid  counts. 

A  traverser  ought  not  to  be  called  upon  to*  answer  a  count  con 
taining  some  good  charges  and  others  upon  which  there  could 
be  no  conviction.  The  accused,  in  such  a  case,  has  the  right  to 
have  the  invalid  counts  eliminated  before  trial  on  an  indictment 
containing  other  counts  that  are  good.  State  v.  King.  p.  500 
*•  It  is  essential  to  the  validity  of  an  indictment,  that  the  par- 
ticular offense  should  be  charged  with  reasonableness  and  cer- 
tainty, and  that  it  should  allege  all  the  matters  that  are  material 
to  constitute  the  charge  made  against  the  accused. 

State  V.  Edwards,  p.  595 
7-  Indictment  of  statutory  offenses  are  sufficient  when  set  out 
in  the  words  of  the  statute,  and  the  traverser  is  brought  within 
their  terms.  State  v,  Edwards,   p.  698 

S.  In  general,  indictments  may  set  out  facts  according  to  their 
legal  import,  or  according  to  their  outward  form. 

State  V,  Edwards,  pp.  597,  598 

DAMAGES.     See  Accidkxts.     Coxdemxatiox  Procced- 
INGS.     Contracts,  5-7. 

1.  Evidence;  jury  not  to  be  left  to  conjecture. 

A  jury  must  have  before  it  some  evidence,  upon  which  to  base 
its  deliberations,  and  can  not  be  allowed  to  merely  conjecture  or 
speculate.  Weiller  v,  Weiss,    p.  467 

2.       ;  life  insurance  table;  income. 

In  an  action  for  damages,  a  plaintiff  has  the  right  to  present 
the  testimony  of  an  insurance  expert,  as  to  insurance  tables,  so 
as  to  show  the  value  of  the  wages  as  income  the  plaintiff  was 
receiving  at  the  time  of  the  injury. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.  p.  430 
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3.  Equal  to  injury;  punitive — . 

Apart  from  cases  of  punitive  damages,  compensation  for  in- 
juries should  be  precisely  commensurate  with  the  injury  done. 

B.  and  0.  R.  R,  Go.  v.  Kohl   p.  304 

4.  General  or  special;  evidence. 

In  general,  damages  that  do  not  necessarily  result  from  the 
main  fact  alleged,  are  regarded  as  special  damages,  even  though 
they  might  be  its  natural  and  probable  effect,  and,  as  such,  must 
be  set  out  in  the  declaration.  Weiller  v,  Wei^s,  pp.  464-465 
5»  But  this  rule  has  been  relaxed  in  Maryland,  as  to  damages 
for  personal  injuries  and  in  other  cases ;  and  in  such  suits  it  is 
not  necessary  to  declare  specially  any  matters  which  are  the 
legal  and  natural  consequences  of  the  injury  inflicted. 

Weiller  v,  Weiss,  p.  466 
*.  But  the  plaintiff  must  show  affirmatively  that  the  injury 
complained  of  was  the  result  of  the  wrong  inflicted. 

Weiller  v.  Weiss,   p.  467 

7.  Failure  of  proof;  how  to  be  raised. 

Failure  of  such  proof  connecting  the  accident  and  the  inju- 
rious effect,  must  be  raised  by  exception,  by  a  motion  to  strike 
out  the  testimony,  or  by  the  prayers,  and  can  not  be  first  raised 
in  the  Court  of  Appeals.  p.  467 

8.  Race  horses. 

An  action  was  brought  for  damages  to  a  valuable  racing 
mare,  caused  by  the  negligence  of  the  defendant  in  running  into 
her  with  an  automobile;  the  declaration  stated  that  by  such 
conduct  of  the  defendant,  etc.,  she  was  seriously  and  perma- 
nently injured  about  her  body  and  legs,  etc. ;  against  the  objec- 
tion of  the  defendant,  evidence  was  admitted  to  show  that  since 
the  accident,  the  mare,  formerly  gentle  and  easily  driven,  had 
become  so  wild  and  easily  frightened,  and  so  nervous,  as  to  be 
useless  as  a  racer;  held,  that  as  such  condition  was  one  of  the 
natural  results  of  such  an  injury  to  a  racer,  such  evidence  was 
admissible,  even  though  it  had  not  been  specially  set  out  in  the 
declaration.  Weiller  v.  Wei^s.    p.  467 

DECLAJIATION  OF  RIGHTS. 

.  Art.  36.— Religious  liberty.  p.  388 
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DECEEES  IN  EQUITY. 
I.  Review;  after  enrollment. 

Ordinarily  a  decree  once  enrolled  can  not  be  opened,  except 
by  bill  of  review,  or  by  an  original  bill  for  fraud. 

Holloway  v.  Safe  Pep,  and  Trv^t  Co,  p.  542 
2-  The  exceptions  are  where  cases  were  not  heard  upon  their 
merits,  or  where  it  is  alleged  that  the  decree  was  entered  by 
mistake  or  surprise,  or  where  the  decree  was  entered  under  such 
circumstances  as  to  satisfy  the  court  that,  in  the  exercise  of 
soimd  discretion,  the  enrollment  ought  to  be  discharged  and  the 
decree  set  aside.  Holloway  v.  Safe  Dep.  and  Trust  Co.  p.  542 
3.  A  decree  of  a  court  of  equity  ought  not  to  be  set  aside  years 
after  it  was  passed,  merely  because  long  afterwards  the  judge 
stated  that  it  had  been  entered  by  mistake  or  surprise,  and  that 
he  would  not  have  passed  the  decree  had  he  known  of  the  ques- 
tions presented  by  the  pleadings,  which,  in  spite  of  the  allega- 
tions in  the  decree  that  all  the  pleadings  and  proceedings  in  the 
case  were  read  and  considered,  as  a  matter  of  fact  he  had  not 
read,  owing  to  certain  representations  made  to  him  by  counsel. 
Holloway  v.  Safe  Dep.  and  Trust  Co.  p.  547 

DEEDS.    See  Makried  Womex.    Kecoudixg  ok  Deeds. 
I.  Covenants  running  with  land. 

A  covenant  to  run  with  the  land  must  relate  to  something 
then  existing;  covenants  relating  to  something  in  the  future 
are  personal  merely. 

Linthicum  v.  W,  B.  and  A.  R,  R,  Go,    p.  268 
2»  Restrictions  on  land;  binding  on  vendees  and  assigns. 

But  a  vendor  may  impose  restrictions,  on  land  conveyed  by 
him,  for  the  benefit  of  his  remaining  land,  in  such  a  manner, 
as  to  be  binding,  not  only  on  the  vendee,  but  on  the  assignees 
of  the  vendee,  even  though  such  restrictions  are  not,  strictly 
speaking,  covenants  running  with  the  land. 

Linthicum  v.  W.  B,  and  A,  R,  R,  Go,    p.  268 
3>  Restrictions  on  lands;  railroad  crossings. 

Where  a  part  of  the  consideration  in  a  deed  was  the  per- 
formance of  certain  covenants  and  conditions,  relating  to  the 
construction  and  maintenance,  by  the  grantee  railroad  com- 
pany, of  certain  crossings,  at  points  indicated  on  a  plat,  with 

VOL.  124  .  40 
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certain  grades^  etc.,  the  covenant  is  obligatory  upon  a  railroad, 

the  successor  of  the  grantee. 

Linthicum  v,  W.  B,  and  A.  R.  R.  Co,  p.  270 

4.       ;  bind  assignee. 

Such  a  covenant  is  a  binding  obligation  upon  the  assignee 
and  remains  a  subsisting  obligation,  until  performed  or  released 
by  agreement,  or  until  the  satisfaction  of  an  award  of  compen- 
sation for  the  non-performance. 

Linthicum  v.  W,  B.  and  A,  R.  R.  Co.  p.  269 

5.  Interests  of  parties. 

As  between  the  parties  to  a  deed,  it  is  always  competent,  in 
equity,  to  show  what  was  their  actual  interest. 

Jones  V.  Dugan.   p.  349 

6.       ;  tenants  in  common. 

Where,  in  pursuance  of  an  agreement  between  the  purchasers 
of  real  estate,  the  deed  was  taken  in  the  name  of  one  of  them, 
but  to  be  held  for  the  "joint  and  equal  benefit  of  both,''  and  the 
excess  contribution  made  by  one  of  them  to  the  consideration, 
to  be  considered  as  a  loan  to  the  other,  the  parties  are  to  be  con- 
sidered as  tenants  in  common,  in  proportion  to  their  contribu- 
tion, and  in  accordance  with  the  agreement! 

Jones  V.  Dugan.    p.  348 

7.  Restrictive  covenants;  binding  on  grantees. 

The  right  conferred,  as  appurtenant  to  a  granted  lot,  to  en- 
force the  prescribed  method  of  improvement  as  to  the  remain- 
ing parcels,  is  a  valuable  and  important  consideration  for  the 
purchase.  Lowes  v.  Carter,   p.  685 

DEMURRERS. 

A  demurrer  admits  the  truth  of  all  allegations  that  are  well 
pleaded.  Roth  v.  Stuerken.   p.  409 

DIVIDEiroS.    See  Income  oe  Corpus. 

DIVORCE. 

I.  Adultery;  burden  of  proof. 

On  a  bill  for  divorce,  on  the  ground  of  adultery,  the  burden 
of  proof  is  upon  the  complainant,  and  the  evidence  must  estab- 
b'sh  affirmatively  that  actual  adultery  was  committed. 

Thiess  v.  Thiess.   p.  295 
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i.      ;  evidence. 

Direct  proof  by  eye-witnesses,  however,  is  not  required;  yet 
where  it  is  sought  to  prove  adultery  by  circumstantial  evidence, 
the  latter  must  lead  to  the  conclusion  of  guilt  by  fair  inference, 
and  as  a  necessary  conclusion.  Thiess  v.  Thiess.   p.  295 

3.       ;  presumption  of  innocence. 

Where  facts  relied  on  to  prove  adultery  may  as  well  import 
innocence  as  guilt,  they  must  be  held  to  import  innocence. 

Thiess  v.  Thiess.  p.  297 
A*  The  proof  must  be  clear,  satisfactory  and  convincing,  to 
overcome  the  presumption  of  innocence. 

Thiess  v,  Thiess.    p.  297 

EASEMENTS.    See  Kecokdino  of  Deeds. 
Owner;  none  over  own  land. 

A  party  has  no  easement  in  his  own  land ;  all  the  uses  of  an 
easement  are  fully  comprehended  and  embraced  in  the  general 
right  of  ownership.  Duvall  v.  Ridout,  pp.  195-196 

EMINENT  DOMAIN.    See  CondemjXatiox  Proceedings, 

•       ^• 

EMPLOYEE  AND  EMPLOYEE.     See  Agency.  * 
1.  It  is  the  duty  of  an  employer  to  provide  his  employees  with 
safe  machinery  and  appliances,  and  a  reasonably  safe  place  for 
the  work  undertaken  by  them ;  and  this  duty  is  one  which  can 
not  be  delegated.  Security  Co.  v.  Bowers,   p.  16 

2-  In  a  lime  manufacturing  plant  there  was  a  conveyer  con- 
sisting of  an  endless  screw 'that  revolved  in  a  trough,  by 
revolutions  propelling  the  substances  that  were  10  be  crushed 
and  groimd;  the  trough  was  low  upon  the  ground,  and  in  a 
position  where  the  employees  were  obliged  to  step  over  it;  in 
some  places  opening  had  been  made  in  the  trough  and  had  been 
covered  by  bags;  the  bag  covering  one  of  these  openings  was 
concealed  by  a  deep  layer  of  dust  which  had  settled  upon  it,  and 
an  employee  stepping  over  the  trough  in  the  prosecution  of 
work  for  the  company  which  he  had  been  directed  to  do,  not 
knowing  that  there  was  any  opening  in  the  trough,  stepped  upon 
the  bag,  and  his  foot  going  through,  was  caught  in  the  screw 
and  crushed:  Held,  that,  under  such  circumstances,  there  was 
presented  such  a  prima  facie  case  of  negligence  on  the  part  of 
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the  employer  as  to  demand  the  submission  of  the  question  to  the 

jury.  Security  Co,  v.  Bowers,  p.  18 

3.  The  obligation  of  master  and  servant  begins  when  the  serv- 
ant, in  pursuance  of  his  contract  with  the  master,  is  rightfully 
and  necessarily  upon  the  premises. 

B.  and  0.  R.  R.  Co,  v.  Whitacre.   p.  428 

4.  Assumption  of  risk. 

The  theory  of  the  assumption  of  risks  applies  only  to  mat- 
ters related  with,  or  incident  to,  the  employee's  duties ;  and  not 
to  matters  in  other  parts  of  the  premises  where  he  has  no  duties, 
and  where  he  has  the  right  to  rely  on  the  employer's  having 
performed  his  entire  duty. 

B.  and  0.  R.  R.  Co,  v,  Whitacre,   p.  430 

5.  Bralcemen. 

A  brakeman  is  not  to  be  supposed,  from  his  employment,  to 
have  assumed  risks  as  to  the  safety  and  proper  construction  of 
cinder  pits,  in  a  place  in  the  railroad  yard,  where  he  had  no 
duties  or  concern.        B,  and  0.  R.  R.  Co,  t\  Whitacre.   p.  430 

6.  An  employee  assumes  all  the  risks  of  dangers  which  are  open 
and  obvious,  but  not  those  that  arise  from  the  negligence  of  the 
master,  unless,  with  knowledge  of  such  dangers,  the  employee 
continues  to  perform  his  work. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.    p.  429 

7.  Master  liable  for  servant's  torts. 

The  acts  of  a  servant,  done  in  the  course  of  his  master's  serv- 
ice, and  for  the  master's  benefit,  if  within  the  general  scope  of 
his  employment,  are  to  be  treated  as  those  of  the  master,  although 
no  express  command  or  privity  of  the  master  be  shown,  and  even 
though  committed  in  opposition  to  the  master's  orders. 

Hopkins  Chem.  Co.  v.  Read  Drug  Co.   pp.  213,  214 

8.       ;  scope  of  authority. 

The  question  whether  the  act  of  a  servant  complained  of,  was 
in  furtherance  of  the  master's  business,  or  within  the  scope  of 
the  employment,  is  generally  one  of  fact,  to  be  determined  by 
the  jury.  Hopkins  Chem.  Co.  v.  Read  Drug  Co.  p.  214 

9.       ;  burden  of  proof. 

In  such  cases,  the  burden  of  proof  is  on  the  defendant  to 
show  that  the  servant  was  not  engaged  in  the  course  of  his  em- 
ployment. Hopkins  Chem.  Co.  v.  Read  Drug  Co.  p.  214 
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lo.  Slander. 

A  declaration  in  slander  for  words  uttered  by  a  servant  of  a 
corporation,  is  not  open  to  demurrer  merely  because  it  fails 
to  allege  that  the  words  complained  of  were  uttered  by  the 
authority  of  the  defendant,  or  that  they  were  subsequently  rati- 
fied by  it.        Hopkins  Chem,  Co.  v.  Read  Drug  Co.  pp.  214-215 

EQUITY.     See  Decrees  in — .     Interpleadek.     Multi- 
fariousness.    Partners  and  Partnerships. 
f.  Circuitous  methods  not  to  be  required. 

Without  necessity  or  some  good  and  sufficient  reason,  equity 
should  not  require  circuitous  methods  when  direct  means  can  be 
adopted.  Brandau  v.  McCurley.   p.  249 

2.  Jurisdiction  once  attached. 

When  equitable  jurisdiction  attaches,  it  will  be  retained  so 
as  to  give  full  relief,  even  as  to  matters  with  regard  to  which 
equity  would  ordinarily  have  had  no  jurisdiction. 

Linthicum  v.  W,  B,  and  A .  R.  R.  Co.  p.  273 

EVIDENCE.     See  Foreign  Laws.     Parol  Evidence. 
1.  Admitted  without  objection;  competent  proof. 

Evidence  that  is  admitted  without  objection  may  be  given 
effect  as  competent  proof.  Duvall  v.  Ridout.   p.  198 

3.  Declarations  of  parties. 

Declarations  of  a  party,  favorable  to  himself,  are  not  admis- 
sible, unless  made  in  the  presence  of  the  other  party,  or  as  a 
part  of  the  res  gestce,  or  in  contradiction  of  evidence  previously 
given.  Jones  v.  Dugan.    p.  350 

3.  Erroneous  rulings  on — ;  when  no  ground  for  reversal. 

The  ruling  of  a  Court  upon  exceptions  to  evidence  can  pre- 
sent no  reversible  error,  when  testimony  as  to  the  facts  sought 
to  be  proved  by  such  evidence  was  admitted  elsewhere  during 
the  trial.  Rice  v.  Dinsmore.   p.  282 

4.  Experts:  qualifications;  rulings  of  court;  no  appeal. 

Where  a  witness  was  not  allowed  by  the  trial  court  to  qualify 
as  an  expert,  the  Court  of  Appeals  can  not  review  the  ruling  of 
the  lower  Court  upon  other  questions  which  might  have  been 
properly  asked  had  the  witness  been  allowed  to  qualify. 

Patterson  v.  Baltimore  City.    p.  159 
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$1  Experts. 

Expert  witnesses,  who,  from  study  or  experience,  have  ac- 
quired a  peculiar  knowledge  in  regard  to  the  matter  in  dispute, 
may  testify,  not  only  as  to  the  facts,  but  may  also  give  their 
opinion,  based  upon  facts  within  their  own  knowledge,  or  upon 
facts  proved  by  other  witnesses. 

Shoop  V.  Fidelity  and  Dep.  Co.  p.  138 
5a.       ;  cinder  pits. 

The  construction  of  railroad  cinder  pits  in  railroad  yards  for 
the  dumping  of  cinders  from  the  engines  is  not  a  matter  with 
which  average  individuals  are  so  brought  in  such  contact  with  in 
their  daily  lives,  as  to  make  them  necessarily  familiar  with 
what  is  and  is  not  proper  construction,  as  to  make  proper  the 
exclusion  of  expert  evidence. 

B,  and  0.  R.  R.  Co,  v,  Whitacre,   p.  428 
6.  Sales  agents. 

A  citizen  who  for  many  years  has  been  engaged,  by  many 
firms,  as  agent  in  the  sale  of  gas  engines  for  the  use  of  motor 
boats,  and  knew  from  his  experience  what  was  required  of  such 
ngent,  may  testify  as  to  what  such  requirements  are. 

Shoop  V,  Fidelity  and  Dep.  Co.  p.  138 
7-  The  weight  of  the  evidence,  in  such  cases,  is  a  matter  for 
the  consideration  of  the  jury. 

Shoop  V.  Fidelity  and  Dep.  Co.   p.  138 

8.  Fraud  and  undue  influence. 

In  cases  where  ftaud  and  imdue  influence  are  alleged,  great 
latitude  is  allowed  in  the  introduction  of  evidence. 

Michael  v.  Smith,    p.  129 

9.  Insurance  tables. 

Insurance  tables  of  expectancy,  based  on  actual  and  large 
experience  of  insurance  companies,  while  not  conclusive,  are 
recognized  as  the  best  character  of  evidence  obtainable  for  such 
n  purpose.  B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  431 

10.       ;  mere  opinions. 

But  the  mere  opinion  of  a  physician,  as  to  the  expectation 
of  life  of  the  plaintiff,  where  there  is  nothing  to  show  upon  what 
the  opinion  was  formed,  is  not  admissible  for  such  purpose. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  481 
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11.  In  an  action  for  damages,  an  employee  has  the  right  to  the 
testimony  of  an  insurance  expert,  as  to  his  insurance  tables, 
giving  the  value  of  incomes,  such  as  the  plaintiff  was  receiving 
at  the  time  of  the  injury. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  430 

12.  Such  evidence  is  admissible  as  a  guide  to  the  jury  in  deter- 
mining the  proper  amount  of  damages. 

B.  and  0,  R.  R.  Co.  v.  Whitacre.   p.  431 

13.  Inter  alios. 

A  party  to  one  case  is  not,  in  general,  concluded  by  the  evi- 
dence or  judgment  of  another  case,  in  which  he  had  no  interest, 
and  to  which  he  ^yas  not  a  party. 

P.,  B.  and  W.  R.  R.  Co.  v.  Baltimore  City.   p.  641 

14.  Opinions:  on  matters  of  law. 

In  general,  the  testimony  of  witnesses  as  to  matters  that  are 
purely  questions  of  law  is  not  admissible. 

Jones  V.  Dugan.   p.  363 

15.  Other  similar  constructions. 

Upon  trial  of  issues  involving  the  negligence  of  the  defend- 
ant on  the  qonstruction  of  the  appliance  by  which  the  plaintiff 
was  injured,  evidence  that  another  concern  used  a  similar  con- 
struction is  inadmissible. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  432 

16.  Parties  to  the  cause. 

Chapter  661  of  the  Acts  of  1904  (codified  as  Article  35,  sec- 
tion 3  of  the  Code  of  1912),  in  amending  the  law  as  to  the 
fidmissibility  of  evidence  of  parties  to  a  cause,  exempts  from 
its  application  the  cases  then  pending. 

Harford  Nat.  Bank  v.  Rutledge.   p.  55 

17.      ;  other  party  dead. 

But  Chapter  495  of  the  Acts  of  1902,  making  the  evidence  of 
parties  to  contracts,  in  certain  cases,  admissible,  when  the  other 
party  is  dead,  did  not  reserve  pending  cases  from  its  applica- 
tion. Harford  Nat.  Bank  v.  Rutledge.   p.  54 

18.  Order  of—. 

In  a  suit  upon  a  certificate  of  indebtedness,  it  is  not  reversi- 
ble error  to  have  introduced  the  certificate  in  evidence,  prema- 
turely, when  subsequently  its  execution  and  delivery  were  suffi- 
ciently proved.  "  Conowingo  Land  Co.  v.  McOaxv.  p.  648 
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19.  Photojn^plis. 

Upon  the  trial  of  issues  involying  questions  of  fractured 
bones,  etc.,  photographs  by  X-rays,  etc.  (properly  authenticat- 
ed), are  admissible  in  evidence,  and  it  is  admissible  and  proper 
to  examine  the  photographer  as  to  the  angle  of  light,  etc,  at 
which  the  photographs  have  been  taken. 

B.  cund  0.  R.  R.  Co,  v.  Whiiacre.  p.  431 
3o.  Photographs  are  admissible  for  the  purpose  of  explaining 
and  applying  evidence ;  whether  the  photographs  are  sufficiently 
verified,  or  are  sufficiently  instructive,  is  a  preliminary  qu^- 
tion  for  the  trial  court;  and  its  decision  is  not  to  be  reviewed 
unless  its  discretion  was  used  in  an  arbitrary  manner. 

Weiller  v.  Weiss,    p.  464 
ji.  Res  Gestae. 

A  statement  made  near  enough  to  an  accident  in  point  of 
time,  to  be  admissible  on  that  ground,  as  part  of  the  res  gesiw, 
is  not  so  admissible,  unless  it  also  appears  that  the  statement 
was  voluntarily  made  by  one  who  was  under  the  influence  of 
the  excitement  induced  by  the  accident,  or  that  the  party  mak- 
ing the  statement  had,  or  was  in  a  position  to  have  had,  knowl- 
edge of  his  own  upon  the  matter. 

Pillard  v.  Ches,  Steamboat  Co,   p.  474 
J3.  Ruling  of  court  improper:  when  no  ground  for  reversaL 

The  action  of  the  trial  Court  in  permitting,  or  refusing  to 
allow  an  answer  to  be  given  to  a  question  that  was  objected  to, 
persents  no  reversible  error,  if  the  evidence  sought  to  be  elicited 
was  otherwise  included  without  objection. 

Michael  v.  Smith,   pp.  121, 122 

33-  The  rulings  of  the  trial  court  upon  matters  of  evidence,  etc., 
even  though  erroneous,  are  not  grounds  for  reversal,  unless  it 
appears  that  the  appellant  was  injured  thereby. 

C.  and  P.  Tel,  Co,  v.  Carey,    p.  538 

34-  The  refusal  to  admit  testimony  offered  in  evidence  presents 
liO  grounds  for  reversal,  even  though  erroneous,  if  the  same  testi- 
mony, or  other  testimony  to  the  same  effect,  was  otherwise  ad- 
mitted in  the  case.  Colmary  v.  Crown  Cork  and  Seal  Co,  p.  490 
35.  Sufficiency;  province  of  court  and  jury. 

In  determining  whether  evidence,  offered  in  a  case,  was  such 
as  should  have  been  submitted  to  the  jury,  the  Court  of  Ap- 
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peals  passes  only  upon  the  legal  sufficiency  of  the  evidence ;  the 

weight  of  the  evidence  is  for  the  jury. 

Lyon  V,  Townsend.  pp.  174, 187 
:a6.  Legal  Biiffideiicy;  province  of  court. 

In  support  of  the  question  of  legal  sufficiency  of  evidence  to 
support  the  issue,  the  Court  does  not  consider  the  weight  of 
evidence,  which  is  a  matter  exclusively  for  the  determination 
of  the  jury.  Harford  Nat.  Bank  v,  Rutledge.   p.  65 

:37.  Usage. 

The  usage  of  parties  may  sometimes  be  shown  in  evidence, 
but  mere  usage  or  custom  can  never  be  received  to  modify  the 
•express  terms  of  a  contract.  Fumess  Co.  v.  Randall,  p.  109 

2S.  Vague  speculation. 

A  jury  should  not  be  left  with  no  evidence  except  vague 
speculation.  B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  431 

29.  Words:  meaning  of — , 

A  word  whose  meaning  is  generally  clear,  may  be  shown  to 
have  a  special  meaning  in  a  certain  trade  or  occupation,  when 
the  exact  meaning  of  the  word  is  in  question. 

Shoop  V.  Fidelity  and  Dep.  Co. .  p.  137 

EXECUTORS. 

T.  Designation  of — ;  may  be  implied. 

A  will,  without  directly  naming  any  executor,  contained  the 
following  provisions:  "I  desire  my  trustees  (hereinafter 
named),  to  pay  my  funeral  expenses,  all  my  just  debts,  and  to 
•erect  a  modest  tomb  over  my  remains.  I  appoint,  as  my  trus- 
tees, to  take  charge  of  my  estate  upon  my  decease  *  *  *  J.  H.  C. 
and  S.  M.  L.'^;  such  language,  and  the  duties  it  imposes  upon 
the  trustees,  indicates  that  they  are  to  be  the  executors  as  well  as 
trustees.  .  Bowers  v.  Cook.   p.  570 

2.  The  designation  of  one  as  an  executor  need  not  be  by  the  use 
of  the  word  "executor'*;  any  words  which  confer  on  a  person 
the  substantial  rights,  powers  and  duties  of  an  executor,  amount 
to  such  an  appointment  under  the  will,  and  are  sufficient  to 
clothe  such  person  with  the  functions  of  the  office. 

Bowers  v.  Cook.  p.  569 

:EXPERTS.     See  Evidence,  4. 
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FALSE  PRETENSES. 
I.  Misdemeanor. 

The  offense  of  obtaining  goods  or  chattels  by  false  pretenses, 
with  intent  to  defraud,  is  a  misdemeanor,  and  is  made  punish- 
able by  section  122  of  Article  27  of  the  Criminal  Code. 

State  V.  Edwards,    p.  594 
a.  Indictment. 

By  section  498  and  section  501  of  Article  27  of  the  Criminal 
Code,  the  Legislature  has  removed  the  necessity  for  some  of  the 
technical  allegations  of  fraud  formerly  required  in  indictments 
for  obtaining  goods  imder  false  pretenses. 

State  V.  Edwards,    p.  595 
3.       ;  agency. 

Under  these  sections  of  the  Criminal  Code,  an  indictment 
charging  that  J.  E.,  etc.,  did,  by  false  pretense,  etc.,  to  D.  L., 
who  was  then  and  there  the  agent  and  servant  of  L.  W.  (which 
said  false  pretense  was  not  *  *  *  a  mere  promise  of  future  pay- 
ment, etc.,  *  *  *),  unlawfully,  etc.,  did  obtain  from  L.  W.,  a 
clock,  etc.,  etc.,  etc.,  is  not  demurrable,  although  the  indictment 
fails  to  charge  that  said  D.  L.  was  at  the  time  acting  within  the 
scope  of  his  authority  as  such  agent  and  servant  of  L.  W. 

State  V.  Edvjards.    p.  596 

FOEEIGN  LAWS. 
I.  Evidence. 

Statutes  of  other  States,  opposed  to  the  policy  and  statutes 
of  the  State  in  which  suit  is  brought,  or  which  are  deemed 
unreasonable  by  the  courts  of  that  State,  are  not  to  be  given 
force;  but  where  such  a  statute  of  another  State  is  not  against 
th(  policy  or  the  statutes  of  the  State  in  which  the  trial  is  had, 
and  where  it  is  a  statute  which,  presumably,  was  read  into  a 
contract  of  employment  between  the  employer  and  employee, 
upon  which,  or  because  of  which,  suit  is  brought,  such  statute 
may  be  given  in  evidence.  Security  Co.  v.  Bowers,  p.  20 

3.  An  employee  was  injured  in  a  West  Virginia  manufacturing 
plant  of  the  defendant  corporation,  where  lime  and  other  mate- 
rials were  prepared  from  crushed  stone;  a  suit  for  damages 
for  the  injury  was  brought  in  Maryland,  where  service  upon 
the  company  was  had;  in  the  course  of  the  trial  a  section  of 
the  Code  of  West  Virginia  was  offered  in  evidence  to  show  the 
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duty  of  manufacturers,  etc.,  in  that  State  to  protect  employees 
from  injury  by  dangerous  machinery;  held,  that  the  statute  of 
West  Virginia  was  admissible.      Security  Co,  v.  Bovvers,   p.  20 

FRAUD  AND  UNDUE  INFLUENCE.     See  Contracts, 

2. 
Evidence. 

In  cases  where  fraud  and  undue  influence  are  alleged,  great 
latitude  is  allowed  in  the  introduction  of  evidence. 

Michael  v.  Smith,    p.  129* 

GIFTS.    See  Savings  Banks  Accounts. 

1.  Stock  certificates. 

When  a  man  causes  a  certificate  of  stock  to  be  issued  in  hia 
Tvife's  name,  and  delivers  the  same  to  her  with  the  intention  of 
giving  her  the  stock,  nothing  more  is  required  to  complete  an 
absolute  and  irrevocable  gift. 

Colmary  v.  Crown  CorTc  and  Seal  Co.   p.  488 

2.  In  such  a  case,  the  mere  fact  that  the  wife  signed  a  blank 
assignment  of  the  certificate  is  not  evidence  sufficient  to  dis- 
prove the  gift.  Colmary  v.  Crown  Cork  and  Seal  Co,  p.  490 

HOESES.    See  Damages,  8. 

HUSBAND    AND    WIFE.       See    Divorce.       Mabriei> 

Women. 
I.  Ante-nuptial  agreements;  and  dower. 

At  common  law,  ante-nuptial  agreements  were  not  sufficient 
to  bar  dower.  Schnepfe  v,  Schnepfe,    p.  337 

3.       ;  enforceable  in  equity. 

Courts  of  equity  have  jurisdiction  to  enforce  ante-nuptial 
contracts.  Schnepfe  v,  Schnepfe,    p.  337 

3.       ;  wife  separated  from  husband. 

The  mere  fact  that  a  wife  has  separated  from  her  husband^ 
is  not  sufficient  to  defeat  her  enforcement  of  an  ante-nuptial 
contract.  Schnepfe  v,  Schnepfe,   pp.  343-344 

INCOME  OR  CORPUS. 
Dividends. 

Moneys  arising  from  the  sale  of  corporate  property,  dis- 
tributed as  a  cash  dividend,  are  income,  if  they  arise  from  the 
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sale  of  the  property  made  by  the  corporation  in  the  ordinary 
course  of  its  business,  when  it  sells  only  such  property  as  it  is 
its  regular  business  to  sell. 

The  Washington  Co.  Hospital  Assn.  v.  Hagerstown  Trust 
Co.  p.  10 

INDICTMENTS.     See  Ceiminai.  Law,  6. 
I.  Statutory;  sufficiency. 

In  general,  in  an  indictment  for  an  offense  created  by  stat- 
ute, it  is  sufficient  to  describe  the  offense  in  the  words  of  the 
statute.  State  v.  Jenhins.    p.  382 

a.       ;  exceptions. 

Where  a  statute  contains  an  exception  so  incorporated  in  its 
enacting  clause  that  the  one  can  not  be  read  without  the  other, 
an  indictment  under  the  statute,  to  be  valid,  must  negative  the 
exception.  But  where,  after  general  words  of  prohibition,  an 
exception  is  created  in  a  subsequent  clause  or  section,  before 
such  an  exception  can  be  successfully  availed  of  as  a  matter  of 
defense  to  an  indictment,  it  must  be  interposed  by  the  accused. 

State  V.  Jenhins.    p.  381 
3.       ;  when  need  not  be  negatived. 

An  exception  that  is  not  contained  in  a  statute  itself,  but  is 
made  only  by  reason  of  a  provision  in  the  Constitution,  need 
not  be  negatived  in  an  indictment  under  the  statute. 

State  t'.  Jenkins,   p.  383 

INNOCENCE. 

The  presumption  of  innocence  attains  in  civil  as  well  as  in 
criminal  cases,  where  the  issue  involves  a  charge  of  moral 
turpitude.  Thiess  v.  Thiess.   pp.  295-296 

INSOLVENCY.     See  Corporations,  5. 

INSTTEANCE. 

Accident  policies;  construction. 

An  accident  insurance  company  had  issued  an  insurance  pol- 
icy, where  the  applicant,  in  the  schedule  of  warranties,  had  given 
notice  to  the  company  that  he  had  supervising  duties,  etc. ;  the 
insurance  company,  without  inquiring  what  those  duties  were, 
had  assumed  to  know  of  what  they  consisted;  held,  that,  under 
such  circumstances,  the  company  should  not  be  allowed,  in  a 
suit  upon  the  policy,  to  restrict  the  meaning  of  the  term,  or  to 
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exclude  evidence  tending  to  show  the  full  field  of  employment 
of  the  assured,  in  the  particular  trade  or  occupation  to  which 
he  had  represented  himself  as  belonging. 

Shoop  V.  Fidelity  and  D.  Co,   p.  13^ 

IXSUKAIs^CE  TABLES.    See  Evidence,  9. 

INTEEEST. 

Interest  is  ordinarily  a  matter  which  rests  in  the  discretion 
of  the  jury,  but  a  plaintiflF  may  debar  himself  from  demand- 
ing interest  where  a  tender  of  an  amount  has  been  made  and 
refused,  and  the  amount  of  the  verdict,  exclusive  of  interest, 
does  not  exceed  the  amount  tendered. 

Shoop  V.  Fidelity  and  D.  Co.   p.  139 

INTERPLEADER. 

1.  Interest  of  complainant. 

To  defeat  the  complainant's  right  to  an  interpleader  on  the 
ground  that  he  is  not  an  indifferent  stakeholder,  the  interest 
which  it  is  objected  that  he  has  must  be  in  the  very  thing  or 
fund  itself  which  is  the  subject-matter  of  the  suit. 

Wilmer  v,  Phil,  and  Read,  C,  and  I,  Co,  pp.  610-611 

2.  The  litigation  between  the  complainant  and  defendant  must 
be  confined  to  the  thing  or  debt  in  the  hands  of  the  complain- 
ant, and  the  defendant  can  not  inject  a  different  subject-matter 
into  the  litigation. 

Wilmer  v,  Phil,  and  Read.  C.  and  I.  Co,   p.  611 

3.  No  relief  by  cross-bill. 

A  defendant  in  a  strict  interpleader  suit  can  not  have  relief 
by  cross-bill  against  the  complainant. 

Wilmer  v.  Phil,  and  Read.  C.  and  1.  Co.   p.  611 

4.  Landlord  and  tenant. 

Although  in  general  a  tenant  can  not  maintain  a  suit  for 
interpleader  against  his  landlord,  an  exception  is  where  there  is 
privity  between  the  landlord  and  the  opposing  claimant,  aa 
where  the  title  of  the  other  claimant  is  derived  from  that  of  the 
lessor,  or  where  both  defendants  claim  under  the  lessor  by  dif- 
ferent titles.     Wilmer  v.  Phil,  and  Read.  C,  and  I.  Co.   p.  610 

5.  Answer  of  co-defendant  as  evidence. 

In  an  interpleader  suit,  the  answer  of  one  defendant  may  b« 
read  as  evidence  against  a  co-defendant,  to  prove  that  the  de- 
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fendant^  whose  answer  is  read,  made  a  claim  for  the  fund  in 

dispute.  Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.  p.  609 

6.       ;  denials  in  answer. 

In  such  a  suit,  a  denial,  in  the  answer  of  one  of  the  defend- 
ants, of  the  facts  upon  which  the  claim  of  the  other  defendant 
rests,  is  immaterial,  as  relating  to  matters  to  be  litigated  be- 
tween the  defendants. 

Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.  p.  609 

7.  Reasonable  doubt  as  to  party  to  whom  debt  is  due. 

To  entitle  a  complainant  to  a  decree  for  an  interpleader,  it 
is  not  necessary  for  him  to  decide  close  questions  of  fact  or  nice 
questions  of  law;  but  it  is  sufficient  if  there  is  a  reasonable 
doubt  as  to  which  of  the  claimants  is  entitled  to  the  debt. 

Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.  p.  609 
S.  Jurisdiction. 

Jurisdiction  in  cases  of  interpleader  is  founded  upon  a  con- 
flict between  two  or  more  persons  severally  claiming  the  same 
debt  through  separate  and  distinct  interests,  while  the  person 
liable  to  discharge  the  debt  is  unable  to  ascertain  which  claim- 
ant is  entitled,  and  is  threatened  with  two  or  more  suits  in 
respect  to  a  subject-matter  in  which  he  claims  no  interest,  and 
in  regard  to  which  he  is  an  indifferent  stakeholder. 

Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.  pp.  606,  607 
9.  Amount  in  hands  of  complainant. 

In  general,  in  the  case  of  interpleader,  the  amount  of  the 
fund  in  the  hands  of  the  complainant  mu^t  be  taken  as  stated  in 
the  bill,  and  can  not  be  controverted  by  the  answers. 

Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.  p.  609 
ID.  Offer  to  pay  into  court;  improper  deductions. 

If  it  should  be  shown  that  the  amount  alleged  to  be  due,  and 
which  the  complainant  offers  to  pay  into  court,  is  not  in  fact 
the  true  amoimt,  because  of  improper  deductions  by  the  plain- 
tiff from  the  amount  actually  due,  it  may  disclose  a  case  in 
which  the  plaintiff  is  not  indifferent  as  between  the  defendants, 
and  not  entitled  to  require  them  to  interplead. 

Wilmer  v.  Phil  and  Read.  C.  and  I.  Co.   p.  609 
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Written  instruments. 

In  an  action  for  damages  by  a  railroad  employee  against  the 
railroad  for  injuries  claimed  to  have  been  received  by  the  rail- 
road's negligence,  prayers  involving  the  construction  by  the  jury 
of  the  defendant's  rules  are  erroneous. 

B.  and  0.  R.  R.  Co.  v.  Whitacre,   p.  433 

INCHES  AND  LIMITATIONS. 

I-  On  appeal  in  a  receivership  case,  the  questions  as  to  commis- 
sions to  the  receiver,  and  the  allowance  of  certain  credits  to 
him  were  not  passed  on,  as  they  had  been  reserved  by  the  Court 
below  for  its  future  action;  subsequently  on  the  petition  of  the 
receiver,  he  was  discharged,  without  the  determination  of  any 
of  the  matters  in  his  accounts  formerly  in  dispute;  after  the 
lapse  of  more  than  twenty  years  from  the  date  of  the  receiver's 
appointment  and  more  than  fifteen  years  after  his  discharge, 
the  same  questions  were  again  raised;  held  that  under  the  cir- 
cumstances, there  being  nothing  to  prevent  the  running  of  the 
statute,  or  to  remove  the  case  from  the  defense  of  laches  and 
lapse  of  time,  such  claims  were  stale  as  well  as  barred  by  limi- 
tations. Gephart  v.  Taylor,  p.  115 

2.  The  defense  of  limitations  may  be  availed  of  under  a  general 
demurrer,  where,  from  the  facts  of  the  bill  it  can  be  seen  that 
the  bar  of  the  statute  applies  and  where  no  facts  are  alleged 
sufficient  to  suspend  its  operation.     Gephart  v.  Taylor,   p.  115 

LIFE  INSURANCE  TABLES.    See  Damages,  2. 

MAXIMS. 

The  general  maxim  is,  semel  furibundus,  semper  furihundus 
pnesumitur.  Lyon  v.  Townsend,   p.  175 

MALICIOUS  PROSECUTION. 
I.  Evidence:  interest  in  prosecation. 

In  an  action  for  malicious  prosecution,  the  plaintiff  is  enti- 
tled to  have  the  jury  consider,  as  reflecting  upon  the  question  of 
malice,  evidence  of  the  defendant's  interest  in  the  prosecution, 
other  than  the  particular  conduc*  under  which  a  valid  cause  of 
action  could  be  predicated.  Hart  t\  Leitch.    p.  83 

3.       ;  appearance  before  grand  jary. 

An  action  for  malicious  prosecution  was  based  upon  a  pro- 
ceeding instituted  before  a  justice  of  the  peace,  which  resulted 
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MALICIOUS  PROSECUTION— Con/inwerf. 
in  favor  of  the  party  accused;  one  of  the  prayers  of  the  plain- 
tiff (not  otherwise  open  to  criticism)  contained  a  reference  to 
the  fact  of  the  defendant's  having  appeared  as  a  prosecuting 
witness,  as  to  the  same  charge,  before  the  grand  jury,  which 
failed  to  return  an  indictment;  held,  that  although  such  refer- 
ence to  the  proceeding  before  the  grand  jury  was  not  necessary, 
yet  its  inclusion  in  a  granted  prayer  did  not  present  reversible 
error.  Hart  v.  Leitch.  p.  84 

3.  It  was  further  held,  that  since  the  evidence  that  the  defend- 
ant had  so  appeared  before  the  grand  jury  was  legally  in  the 
case,  and  was  undisputed,  such  reference  in  the  prayer  was  not 
wrongfully  prejudicial  to  the  defendant,  and  could  not  be  said 
to  enlarge  the  basis  upon  which  damages  might  be  awarded 
against  him.  Hart  v.  Leitch.   p.  83 

MONEY  HAD  AND  RECEIVED. 

Only  one  having  the  legal  title  to  the  money,  in  whose  favor 
the  law  raises  a  presumption  to  pay,  may  maintain  an  action 
for  money  had  and  received,  the  fact  that  the  money  belongs 
to  the  plaintiff  being  the  theory  on  which  such  an  action  rests. 

Schneider  v.  Yellott.    p.  94 
MULTIFARIOUSNESS. 

I-  The  objection  to  multifariousness  is  that  it  subjects  defend- 
ants to  costs  and  delays  incident  to  the  trial  of  matters  in  which 
they  have  no  concern  or  interest.  Roth  v.  StuerJcen.  p.  409 

2.  Courts  exercise  a  sound  discretion  in  determining  whether 
the  different  subjects  of  a  bill,  or  the  different  parties,  plaintiffs 
and  defendants,  are  proper  to  be  joined  in  one  suit. 

Both  V.  Stuerken.   p.  408 

3.  In  general,  a  bill  is  multifarious  when  one  of  the  parties  is 
made  defendant  in  a  suit,  with  a  part  of  which  he  has  no  con- 
cern. Roth  V.  Stuerken.  p.  408 
4-  But  a  bill  is  not  open  to  the  objection  where  it  appears  that 
the  complainants  have  a  common  interest,  and  all  of  the  defend- 
ants are  interested  in  all  the  different  questions  raised,  and  the 
suit  has  a  common  object.  Roth  v.  Stuerken.  p.  408 
5.  The  question  raised  by  the  objection  of  multifariousness  is 
one  merely  of  convenience  in  conducting  the  suit,  and  does  not 
bring  in  issue  the  merits  of  the  case. 

Roth  V.  SUirerken.  p.  408 
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MULTIFAKIOUSNESS^t'onh'Tiwed 

6.  Where  the  subject-matters  of  a  bill  all  grew  out  of  an  agree- 
ment between  the  parties  for  forming  a  land  company,  etc.,  of 
lands  which  had  been  bought  by  some  of  the  parties  for  the 
benefit  of  all,  the  charging  of  diflferent  acts  of  violation  of  the 
agreement,  by  different  ones  of  the  defendants,  was  held  not  to 
make  the  bill  open  to  the  objection  of  multifariousness. 

Roth  V.  Stnerhen.   p.  410 

MARRIED  WOMEN.     See  Divorce. 
I.  Deeds  and  conveyances;  to  husband. 

The  Act  of  1898,  Ch.  457,  has  no  application  to  the  deed  of  a 
married  woman,  disposing  of  her  property,  executed  prior  to 
January  1st,  1899,  but  such  deed  must  be  governed  by  the  pre- 
existing law.  Brandon  v,  McCurley.  p.  246 
3!  Before  January  1st,  1899,  a  married  woman  could  not  con- 
vey to  her  husband,  by  her  deed  alone,  property  held  by  her 
under  the  provisions  of  section  1  of  Article  46  of  the  Code  of 
3860.                                          Brnndau  v.  McCurley,   pp.  246-247 

MARKET  VALUE.     See  Co^vdemxation  Pkoceedings,  3. 

MASTER  AND  SERVANT.  .  See  Employeb  and  Em- 
ployee. 

NEGLIGENCE.    See  Automobiles.    Employer  axd  Em- 
ployee.    Raileoads.     Steamboats. 

1.  Burden  of  proof. 

In  general,  where  a  plaintifiF  charges  negligence  in  his  decla- 
ration, the  burden  of  proof  is  upon  him  to  sustain  it  by  proof. 

Pillard  v.  Ohes,  Steamboat  Co.    p.  474 

2.  Does  not  excuse  negligence. 

Negligence  on  the  part  of  a  defendant  does  not  relieve  the 
plaintiff  of  the  duty  to  exercise  due  care  and  caution,  or  relieve 
him  of  the  consequences  of  his  failure  to  do  so. 

Glick  V.  Cumberland  and  Wesiernport  R.  R.  Co,  p.  319 

3.  Contributory — ;   question   for  jury. 

In  general,  questions  of  contributory  negligence  are  for  the 
jury,  to  be  determined  by  them  from  all  the  circumstances  of 
the  case,  unless  the  acts  relied  on  to  establish  such  negligence 
are  distinct,  prominent  and  decisive  and  of  a  kind  as  to  which 
ordinary  minds  would  not  differ  in  calling  them  negligent. 

C  and  P.  Teh  Co.  v.  Carey,    p.  537 

VOL.  124  47 
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NEGLIGENCE— Confmwcd. 

4.  Contributory:  effect  of—. 

In  general,  where  a  plaintiff  has  been  proved  to  have  been 
guilty  of  contributory  negligence,  the  question  of  negligence  vel 
non  of  the  defendant  becomes  immaterial. 

State  V.  Md.  Electric  Railway,   p.  441 

5.  Question  for  jury. 

In  an  action  of  damages  for  negligence,  where  there  is  any 
testimony  as  to  primary  negligence  on  the  part  of  a  defendant, 
it  requires  some  undisputed  as  well  as  decisive  act  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  to  authorize 
the  Court  to  declare  as  a  matter  of  law  that  there  cas  be  no 
recovery.  Biogini  v.  Steynhen,    p.  374 

6.  Jury:  province  of — . 

In  an  action  for  damages  because  of  the  negligence  of  the 
defendant,  if  there  is  any  legal  evidence  tending  to  show  such 
negligence,  it  is  error  to  withdraw  the  case  from  the  jury. 

B.  and  0.  R,  R.  Co.  v.  Whitacre.   p.  432 

7.  Issue  made  by  pleadings:  jury  confined  to — , 

In  all  actions  for  damages  for  negligence,  it  is  the  right  of 
the  defendant  to  have  the  jury  confined  to  the  issue  as  made  by 
the  pleadings.  Plummer  v.  W.  B.  and  A.  R.  R.  Co.   p.  205 

8.  Other  concerns  using  similar  construction. 

Upon  trial  of  issues  involving  the  negligence  of  the  defend- 
ant in  the  construction  of  the  appliance  by  which  the  plaintiff 
was  injured,  evidence  that  another  concern  used  a  similar  con- 
struction, is  inadmissible. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.    p.  432 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes. 

1.  "Agent**  after  signature. 

Under  the  Negotiable  Instruments  Act  (Code,  Art,  13,  sec. 
39),  the  mere  addition  of  words  describing  the  maker  as  agent, 
or  as  filling  a  representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liability. 

Belmont  Dairy  Company  v.  Thrasher,  pp.  325-326 

2.       ;  of  corporation;  name  of  officer,  witiiout  title. 

An  officer  of  a  corporation,  who,  after  the  name  of  the  cor- 
poration written  or  stamped,  as  the  maker  of  a  note,  signs  his 
own  name,  without  any  qualification,  or  description,  or  the  ad- 
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NEGOTIABLE  I^sSTRUMEl^TS— Continued. 

dition  of  his  official  title,  is  prima  facie  personally  responsible 

on  the  note.  Belmont  Dairy  Company  v.  Thrasher,   p.  326 

3.      ;  we  promise,  etc. 

In  an  action  by  a  payee  on  such  a  note,  the  use  of  the  form 
''we  promise  to  pay,"  suggests  the  intention  that  he  was  per- 
tjonally  bound.         Belmont  Dairy  Company  v.  Thrasher,  p.  324 

4.       ;  understanding  of  parties. 

If  an  officer  of  the  corporation  signs  his  own  name  after  the 
corporation's  name  to  a  promissory  note,  merely  to  complete 
the  signature  of  the  corporation,  and  not  with  the  intention  of 
making  himself  personally  liable,  for  such  a  defense  to  prevail, 
in  an  action  against  him  on  the  note,  it  must  appear,  and  the 
jury  must  find  from  the  evidence,  that  such  was  the  understand- 
ing between  the  parties  at  or  before  the  note  was  issued. 

Belmont  Dairy  Company  v.  Thrasher,   pp.  327,  329 

5.  Parol  evidence. 

In  an  action  by  an  endorser  against  the  maker,  if  the  maker 
lias  proved  that  the  note  was  secured  by  a  bill  of  sale,  his  testi- 
mony as  to  what  property  was  covered  by  the  bill  of  sale  is 
admissible,  when  part  of  his  defense  is  that  the  property  had 
been  sold  and  the  proceeds  applied  to  the  payment  of  the  note. 
Harford  Nat.  Bank  v.  Rutledge.  p.  56 
6-  In  an  action  upon  a  note  by  an  endorser,  parol  evidence  as 
to  the  circumstances  under  which  the  note  was  given,  may  be 
offered,  provided  that  the  endorsee  had  notice  of  them  when  he 
acquired  title.  Harford  Nat.  Bank  v.  Rutledge.    p.  56 

NOTICE.     See  Administration,  1.    Chaeter  Parties. 

ORDINANCES  OF  MAYOR  &  CITY  COUNCIL  OF 
BALTmORE. 

No.    17 — (Approved    March    2,    1827.)      Sunday    laws; 
games.  p.  386 

No.    43 — (Approved  May  22,  1838.)    Regulating  the  haul- 
ing of  cars  through  Baltimore  City. 

p.  437 

No.    11 — (Approved  June,  1839.)     Hauling  cars  through 
Baltimore  City.  p.  437 

No.    44 — (Approved  March  28,  1859.)    Franchise  for  lay- 
ing tracks  in  Baltimore  City;  park  tax. 

pp.  504,  506 
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OKUIXANCES  OF  MAYOR  &  CITY   (  OIXCIL  OF 

BALTIMORE— Can/inued. 

Xo.  60— (Approved  July  21,  1860.)  Park  tax;  puqwse 
of—.  p.  504 

Xo.  48 — (Approved  June  9,  1874.)  Reducing  park  tax 
paid  by  passenger  railway  cos.       p.  506 

No.  2 — (Approved  June  14,  lt)05.)  Patuxent  street  as 
a  city  street ;  dedication  of — .        p.  638 

No.  387— (Approved  August  16,  1909.)  B.  &  O.  grade 
crossing  in  South  Baltimore. 

pp.  234,  240,  301 

No.  416 — (Approved  December  9th,  1909.)  Opening  25th 
street  from  Greenmount  avenue  to  Har- 
ford Road.  p.  155 

No.  109 — (Approved  May  27,  1912.)  Opening  of  Adams 
street  from  Homewood  to  23rd  street. 

p.  154 

No.  284 — (Approved  June  9,  1913.)  Opening  of  Lin  wood 
avenue  from  Boston  street  to  Patapsco 
River.  pp.  629,  636 

ORPHANS'  COFRTS. 

I.  Accounts:  abrogating  after  ratification. 

The  Orphans'  Courts  have  authority  to  correct  errors  in  ad- 
ministration accounts,  even  after  final  ratification,  and  abrogate 
their  own  orders,  when  it  is  necessary  so  to  do  in  order  to  pro- 
mote the  ends  of  justice.  Malleus  v,  Richardson,  p.  229 
a.       ;  within  reasonable  time. 

But  such  applications  must  be  made  within  a  reasonable 
time;  and  what  is  a  reasonable  time  depends  upon  the  facts  of 
each  particular  case.  Malleus  v.  Richardson,    p.  229 

3.  Under  the  circumstances  of  a  particular  case,  where  nothing 
appeared  inequitable  in  opening  the  estate,  the  lapse  of  two 
years  and  a  half  from  the  time  of  ratifying  an  account  in  an 
Orphans'  Court  was,  held,  not  to  be  unreasonable  delay  in  filing 
a  petition  to  open  the  account. 

Malkus  V.  Richardson,    pp.  229-230 

4.  Accounts:  correction  of — . 

The  Orphans'  Court  may  allow  an  inventory  to  be  corrected 
if  it  improperly  includes  property  not  belonging  to  the  estate. 

Pratt  V.  Hill.   p.  258 
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ORPHANS  COURTS— Contimied. 
5.  Appeals:  when  to  circuit  coart  only—. 

If  a  person  desires  to  bring  himself  within  see.  244  of  Art. 
93  of  the  Code,  and  sec.  245,  limiting  appeals  from  the  Orphans' 
Courts  to  the  Circuit  Courts  of  the  counties,  or  the  Superior 
Court,  etc.,  of  Baltimore  City,  his  petition  must  substantially 
comply  with  the  requirements  of  the  section  therein  referred  to. 

Pratt  V.  Hill  p.  256 
6-  To  give  the  Orphans'  Court  jurisdiction  under  sections  243 
and  244  of  Article  93  of  the  Code,  over  an  administrator,  upon 
the  question  of  concealment  of  assets,  it  must  be  alleged  and 
shown,  either  that  the  administrator  had  concealed,  or  had  in 
his  hands,  some  part  of  the  decedent's  assets,  which  he  has 
emitted  to  return  in  the  inventory  or  lists  of  debts. 

Pratt  V.  Hill    p.  257 

7.  Bonds  of  administrators,  etc.:  additional  bonds;  discretion;  no 

appeal. 

The  action  of  the  Orphans'  Court  in  requiring  an  additional 

bond,  under  the  provisions  of  section  38  of  Article  93  of  the 

Code,  is  not  subject  to  review,  unless  the  discretion  vested  in 

the  Court  has  been  manifestly  abused.       Pratt  v.  Hill    p.  255 

8.  Issues  to  court  of  law;  costs;  preparation  of  appeal. 

The  discretion  of  the  Orphans'  Courts  to  award  costs,  in 
cases  of  plenary  proceedings,  or  of  issues  sent  to  a  court  of  law, 
extends  to  the  costs  in  the  preparation  of  the  record  for  the 
Court  of  Appeals.  White  v.  Bramble,   p.  403 

9.  In  such  cases,  to  put  the  fact  in  issue,  the  answer  should  have 
declined  to  admit  or  deny  the  allegation  as  to  the  relationship, 
and  have  called  for  proof.  Malkus  v,  Richardson,    p.  230 

10.  Pleadings:  hearings  on  bill  and  answer;  denials;  issues. 
Where  a  petition,  filed  in  an  Orphans'  Court  by  one  purport- 
ing to  be  the  widow  of  the  decedent,  is  heard  on  bill  and  answer, 
its  formal  averment  as  to  the  character  in  which  the  petitioner 
filed  the  petition,  cannot  be  taken  as  denied  by  a  simple  state- 
ment in  the  answer,  that  the  reason  why  a  certain  payment  had 
not  been  made,  had  been  because  the  respondent  was  without 
knowledge  as  to  whether  the  decedent's  widow  was  still  living. 

Malleus  V.  Richardson,   p.  230 
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ORPHANS  COVRT&— Continued. 
II.  Probate  of  wills;  jurisdiction. 

Where  the  Orphans'  Court,  in  admitting  a  will  to  probate, 
and  granting  letters  testamentary,  proceeds  regularly  in  accord 
a  nee  with  the  provisions  of  the  statutes,  its  order  should  not  be 
rescinded  simply  because  one  of  the  heirs  at  law  or  next  of  kin 
determines  to  file  a  caveat.  Lederer  v.  Johannsen,    p.  460 

PARK  FUND  OF  BALTIMORE  CITY. 

1.  Chapter  109  of  the  Acts  of  1900  (attempting,  among  other 
things,  to  prevent  the  Park  Board  of  Baltimore  City  from 
spending  any  part  of  the  Park  Fimd,  unless  authorized  by  the 
Board  of  Estimates,  etc.),  by  its  title  declares  it  to  be  for  the 
repeal  and  re-enactment,  with  amendments,  of  sections  10,  57, 
59,  77  and  176  of  the  Acts  of  1898,  Chapter  123,  entitled  "City 
of  Baltimore,"  sub-title  "Charter";  the  enacting  clause  repeals 
and  re-enacts  the  same  sections,  with  amendments,  etc.,  in  the 
usual  form;  but  the  body  of  the  Act  amends  section  97  of  the 
Acts  of  1898,  affecting  the  management,  control  or  distribution 
of  the  Park  Fund,  and  the  Act  of  1900  is  therefore  unconstitu- 
tional so  far  as  concerns  the  amendment  of  the  said  section  97. 

Baltimore  City  v,  Williams,   p.  515 

2.  Rights  and  duty  of  commissioners. 

The  fact  that  the  Board  of  Park  Commissioners,  since  the 
[.assage  of  the  Act  of  1900,  did  submit  their  estimates  to  the 
Board  of  Estimates,  and  spent  no  moneys  not  so  submitted  and 
approved  of  by  the  Board  of  Estimates,  does  not  estop  the  Park 
Commissioners  from  claiming  the  right  to  an  injunction  to 
restrain  the  Mayor  and  City  Council  from  diverting  any  part 
of  the  Park  Fund  to  other  purposes. 

Baltimore  City  v.  Williams,   p.  515 

3.  The  Park  Fund  of  Baltimore  City,  under  the  existing  laws 
of  the  State,  is  to  be  applied  to  park  purposes  only,  and  to  be 
expended  and  distributed  for  such  purposes  by  the  Board  of 
Park  Commissioners.  Baltimore  City  v.  Williams,  p.  516 

PAROL   EVIDENCE.      See   Contracts:   Modificatiox 

OF ,   1. 

PARTNERS  AND  PARTNERSHIP. 

I.  Agreement  may  give  one  partner  special  advantages. 

No  rule  of  law  prevents  parties  to  a  partnership  from  agree- 
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IWRTNERS  AND  PARTNERSHIPS— Cor^imwd. 

ing  among  themselves  that  one  of  them  have  an  advantage  or 

interest  over  the  others.  Phillips  v,  Crownfield,    p.  450 

2.  Prior  right  of  one  partner  to  purchase  assets. 

A  provision  in  a  partnership  agreement,  that  so  long  as  the 
relations  continued  the  partners  should  share  equally  in  the 
losses,  as  well  as  the  profits,  but  that  in  case  of  a  disagreement, 
a  settlement  should  be  made  in  a  particular  manner,  giving  to 
one  of  the  parties  the  prior  right  to  purchase  the  assets,  after 
an  inventory  and  appraisement,  is  not  of  itself  any  evidence  of 
fraud.  Phillips  v.  Crownfield,  p.  450 

3.       ;  may  not  arbitrarily  take  possession. 

But  such  an  agreement  does  not  authorize  one  partner  arbi- 
trarily to  oust  the  other  parties,  and  take  exclusive  possession  of 
the  property,  without  any  appraisement  or  inventory. 

Phillips  V.  Crownfield,   pp.  451-452 

4.  Basis  of  fekition. 

The  basis  of  the  partnership  relation  is  the  mutual  confidence 
of  the  parties;  if  that  element  is  lacking,  or  is  destroyed,  the 
ends  and  ftims  of  the  partnership  are  defeated. 

Phillips  V,  Crownfield,   p.  451 

5.       ;  possession  and  control. 

In  general,  without  special  agreement,  no  one  partner  is  enti- 
tled to  the  possession  and  control  of  the  partnership  assets  to 
the  exclusion  of  the  others.  Phillips  v,  Crownfield,    p.  452 

6.  - — ;  appraisement;  how  to  be  made. 

Where  such  an  agreement  does  not  provide  how  or  by  whom 
the  inventory  and  appraisement  of  the  stock  is  to  be  made,  in 
case  of  dissolution,  the  presumption  is  that  it  is  to  be  made  by 
the  partners.  Phillips  v.  Crownfield,    p.  452 

7.       ;  remedies  in  equity. 

In  such  a  case,  if  the  partner  with  the  right  to  the  prior 
option  should  intentionally  provoke  a  disagreement  in  order  to 
exercise  his  option,  equity  could  intervene. 

Phillips  V,  Crownfield,    p.  451 

8.  Real  estate;  question  whether  partnership  assets. 

In  the  absence  of  proof  that  the  real  estate  has  been  pur- 
chased with  partnership  funds,  for  partnership  purposes,  the 
property  is  deemed  to  be  held  by  the  parties  as  joint  tenants  or 
tenants  in  common.  Jones  v.  Dugan,   p.  351 
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PARTNERS  AND  PARTNERSHIPS— Coti^mt/^d. 

9.       ;  in  individaal  names. 

Where  persons,  who  afterwards  become  partners,  buy  land 
in  their  individual  names,  and  with  their  individual  funds, 
before  the  making  of  a  partnership  agreement,  the  land  will  be 
regarded  as  the  individual  property  of  the  parties,  in  the 
absence  of  a  clear,  explicit  agreement,  subsequently  entered  into 
by  them,  to  make  it  firm  property,  or  in  the  absence  of  con- 
trolling circumstances  which  indicate  an  intention  to  convert 
it  into  firm  assets.  Jones  v.  Dugan.   p.  353 

10.  Property,  not  part  of  the  partnership  assets,  is  not  within 
the  terms  of  a  decree  appointing  trustees  for  the  "co-partner- 
ship." Jones  V.  Dugan.  p.  353 
10.       ;  use  by  firm. 

Property  not  bought  with  money  of  a  partnership  that 
did  not  come  into  existence  until  two  years  later,  that  was 
never  entered  on  the  partnership  books,  is  not  mtde  a  part  of 
the  firm  asserts,  merely  because  it  was  used  for  partnership 
purposes,  without  the  payment  of  rent. 

Jones  V.  Dugan.    p.  352 

PHOTOGRAPHS.     See  Evidexc  k,  19,  20. 

PLEADING.     See  Dkmukrkrs.     Prayers. 
I.  Never  indebted. 

The  plea  of  never  indebted  as  alleged  is  improper  in  debt 
on  specialties.  Conoivingo  Land  Co.  v.  McGaw.    p.  652 

a.  Non  est  factum. 

Under  the  plea  of  non  est  factum,  the  consideration  implied 
from  a  seal  can  not  be  inquired  into ;  nor,  under  such  a  plea,  can 
a  specialty  be  excluded  from  evidence  on  the  ground  that  it  was 
fraudulent  or  ultra  vires. 

Conoivingo  Land  Co.  v.  McGaw.   p.  648 
3.  Ultra  vires. 

The  defense  of  ultra  vires  must  be  pleaded  specially. 

Conoxmngo  Land  Co.  v.  McGaw.   p.  653 

PLEADING  IN  EQUITY. 
I.  Hearing  on  bill  and  answer. 

Where  a  case  is  set  down  by  the  complainants  for  hearing 
on  bill  and  answer,  the  allegations  of  pertinent  facts,  as  distin- 
guished from  matters  of  opinion,  in  the  answers,  must  be  taken 
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PLEADING  IN  EQUITY --Continued, 
as  true;  and  material  averments  of  the  bill  denied  by  the  an- 
swers, or  neither  admitted  nor  denied,  can  not  be  considered. 

Wilmer  v.  Phil  and  Read,  0,  and  I.  Co.    p.  607 

2.       ;  admissions. 

But  admissions,  within  the  meaning  of  the  rule,  need  not  be 
expressly  made,  but  may  be  inferred  from  the  necessary  or  nat- 
ural import  of  the  language  used.  ^ 

Wilmer  v,  Phil,  and  Read.  C.  and  L  Co.   p.  608 

3.       ;  exiiiblts  considered. 

In  considering  the  import  and  meaning  of  the  answer,  the 
exhibits  of  the  defendant  may  be  considered. 

Wilmer  v.  Phil,  and  Read.  C.  and  I.  Co.   p.  609 

4.  Cross-bill. 

A  subject  not  germane  to  the  pending  controversy  can  not  be 
injected  into  that  litigation  by  means  of  a  cross-bill. 

Wilmer  v.  Phil,  and  Read.  C.  and  l.  Co.  p.  611 

PRACTICE. 

J.  The  plea  of  a  defendant,  to  the  effect  that  the  plaintiff  is  not 
entitled  to  recover  more  than  a  sum  named,  does  not  amount 
to  a  tender  of  such  sum,  so  as  to  affect  the  plaintiff's  right  to 
interest  thereon.  Shoop  v.  Fidelity  and  D.  Co.    p.  139 

2.  Opening  and  closing  cases. 

The  question  of  the  right  to  open  and  close  a  case  is  that  the 
right  belongs  to  the  party  against  whom  judgment  would  be 
rendered  if  no  evidence  were  introduced  on  either  side. 

Shoop  V.  Fidelity  and  Dep.  Co.  p.  136 
3'  A  plea  of  a  defendant  seeking  to  limit  the  right  of  the  plain- 
tiff to  the  recovery  of  a  particular  sum  named,  amounts  to  the 
denial  pro  tanto  of  the  plaintiff's  claim,  and  requires  the  plain- 
tiff to  adduce  evidence  in  order  to  sustain  his  claim ;  under  such 
circumstances,  the  plaintiff  is  entitled  to  open  and  close  the 
case.  Shoop  v.  Fidelity  and  Dep.  Co.   p.  136 

4.  Damage  cases. 

Where  the  only  question  submitted  to  a  jury  is  the  question 
of  the  amount  of  damages,  the  right  to  open  and  close  the  case 
is  properly  given  to  the  party  claiming  the  damages. 

Shoop  V.  Fidelity  and  D.  Co.   p.  137 
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PRACTICE  ACT:  BALTIMOEE  CITY. 

1.  Pleas:  withdrawal;  replication  to  new  pleas;  waiver. 

In  a  suit  imder  the  Practice  Act  of  Baltimore  City — ^Balti- 
more City  Charter,  sec.  312  (see  Baltimore  City  Code,  1906, 
p.  265) — pleas  which  had  been  filed  in  the  time  required  by 
statute,  were  withdrawn  by  leave  of  Court  in  writing,  and  new 
pleas  filed,  supported  by  affidavit  and  a  certificate;  to  these 
pleas  the  plaintiff  filed  a  replication  and  proceeded  to  trial; 
on  appeal  from  the  ruling  of  the  Court  in  permitting  the  pleas 
filed  to  be  withdrawn,  it  was  held,  that  the  replication  and  the 
proceeding  with  the  trial  amounted  to  a  waiver  by  the  plaintiff* 
of  the  right  to  raise,  on  appeal,  the  question  of  the  eorrectnes? 
of  the  ruling.  Shoop  v.  Fidelity  and  D,  Co.  p.  133 

3.  In  such  a  case,  the  proper  course  is  to  decline  to  reply,  and 
suffer  judgment  by  default,  from  which  judgment  an  appeal  can 
be  taken.  Shoop  v.  Fidelity  and  D.  Co.   pp.  133-134 

3.  Even  if  such  an  appeal  could  have  been  allowed,  the  judgment 
should  not  have  been  reversed,  as  the  ruling  appealed  from 
caused  no  injury  to  the  plaintiff,  where  it  appeared  that  the 
judgment  was  in  the  plaintiff's  favor  for  the  full  amount  of  the 
claim.  Shoop  v.  Fidelity  and  D.  Co.   p.  134 

PRACTICE  IN  EQUITY. 

Costs:  decree  for  payment  of—,  or  for  payment  of  money;  when 
to  be  indexed. 

Section  216  of  Article  16  of  the  Code,  providing,  in  sub- 
stance, that  no  decree  for  the  payment  of  costs,  or  other  decrees 
for  the  payment  of  money,  shall  be  a  lien,  etc.,  unless  the  same 
be  indexed,  in  a  separate  index,  known  as  the  "Index  of  Plain- 
tiffs," applies  only  to  decrees  against  plaintiffs,  passed  by  courts 
of  original  jurisdiction,  and  does  not  apply  to  decrees  of  the 
Court  of  Appeals.  Marshall  v.  Marshall   p.  262 

PRAYEKS. 

I.  Errors  in—;  when  not  corrected  by  other  granted  prayers. 

Error  in  granting  a  prayer  of  one  of  the  parties,  which  does 
not  state  correctly  the  legal  principles  applicable  to  the  case,  is 
not  corrected  by  a  prayer  granted  at  the  instance  of  the  other 
party  which  states  the  law  correctly  as  to  his  conflicting  theory 
of  the  case.  Rice  v.  Dinsmore.    p.  282 
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FRAYTS,BS— Continued. 
3.  Excluding  facts. 

Where  a  prayer  instructs  the  jury  that  the  plaintiff  is  to 
recover  if  certain  facts  are  found  to  exist,  its  effect  is  to  with- 
draw from  the  consideration  of  the  jury  all  facts  other  than 
those  specified;  and  such  a  prayer  is  erroneous  if  the  facts 
which  it  excludes  admit  of  a  conclusion  different  from  the  one 
to  which  it  is  directed.  Hart  v.  Leitch.   pp.  82,  83 

3.  Taking  case  from  jury. 

In  the  trial  of  issues  from  an  Orphans'  Court,  as  to  the  ques- 
tion of  undue  influence,  etc.,  a  prayer  to  take  the  case  from  the 
jury,  on  thie  ground  of  want  of  evidence,  should  refer  to  the 
whole  evidence,  and  not  to  the  evidence  of  the  caveators  alone. 

Kennedy  v,  Kennedy,   p.  45 

4.  Too  general. 

A  prayer,  that  under  the  pleadings  and  evidence  in  the  case 

the  plaintiff  is  entitled  to  recover  a  verdict,  etc.,  is  too  general. 

Conowingo  Land  Oo,  v.  McGaio.   p.  650 

5.  A  prayer,  "that  as  to  each  and  all  of  the  issues  presented  in 
the  case,  the  finding  of  the  jury  must  be  in  favor  of  the  defend- 
ants," is  too  general.  White  v.  Bramble,  p.  402 

6.  But  such  a  prayer  does  not  present  any  reversible  error,  in 
a  case  where  there  is  no  evidence  legally  su  cient  to  support 
the  plaintiff's  theory  as  to  any  of  the  issues. 

White  V.  Bramhle.   p.  402 

7.  Unsupported  by  evidence. 

Although  a  prayer  may  be  correct  in  principle,  it  should  not 
•be  granted  imless  there  be  evidence  in  the  case  to  support  the 
theory  on  which  it  is  granted.  Kennedy  v.  Kennedy,   p.  41 

8.       ;  evidence  stricken  out. 

It  is  error  to  grant  a  prayer,  when  all  the  evidence,  upon 
which  it  was  based,  has  been  stricken  from  the  case. 

P.,  B.  and  W.  R.  R.  Co.  v.  Baltimore  City.  p.  642 

9.  Written  instruments;  rules  of  railroad  companies. 

In  an  action  for  damages  by  a  railroad  employee  for  injuries 
claimed  to  have  been  received  through  the  railroad's  negligence, 
prayers  involving  the  construction  of  the  defendant's  rules  by 
the  jury  are  erroneous. 

B.  and  0.  R,  R.  Co.  v.  Whitacre.   p.  433 
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PRESUMPTIONS.    See  Divokce. 

PUBLIC  GENERAL  CODE.    See  Code  of  Public  Ge>- 
EEAL  Laws. 

PUBLIC  LOCAL  CODE  (1906). 

The  Public  Local  Code  of  1906  has  no  legislative  sanction, 
and  mere  reference  to  its  articles,  in  subsequent  statutes,  that 
have  since  been  codified,  do  not  have  the  effect  of  giving  such 
sanction  to  its  provisions.      Baltimore  City  v.  Williams,  p.  516 

PUBLIC  OFFICIALS:  SUITS  AGAINST. 

1.  Private  parties. 

In  a  suit  by  a  resident  and  taxpayer  against  a  public  official 
for  moneys  due  the  State,  a  count  for  money  had  and  received 
by  the  defendant  for  the  use  of  the  State  can  not  be  sustained. 

Schneider  v.  Yellott.    pp.  93-94 

2.  A  suit  at  law,  upon  the  bond  of  a  County  Treasurer,  can 
not  be  maintained  by  a  taxpayer,  as  such,  for  the  use  of  the 
State,  for  fees  claimed  to  have  been  received  and  appropriated 
by  the  Treasurer,  in  excess  of  his  compensation  as  fixed  by  the 
Constitution.  Schneider  v.  Yellott,  pp.  94,  95 

l^UBLIC  SERVICE  COMMISSION. 
Implied   powers. 

While  the  powers  given  the  Public  Service  Commission  are 
extensive,  they  are  not  to  be  extended  by  implication  beyond 
what  is  necessary  for  their  just  and  reasonable  execution. 

X.  C.  Ewy,  Co,  V,  Public  Service  Commission,   p.  152 

PUNITIVE  DAMAGES.    See  Damaoks,  3. 

RACE  HORSES.    See  Damagks,  8. 

RAILROADS. 

J.  Baltimore  City:  ordinances  regulating. 

The  Ordinance  of  the  Mayor  and  City  Council  of  Baltimore 
of  1839,  to  regulate  "railroad  cars,"  codified  as  section  7  of 
Article  30,  of  the  Baltimore  City  Code  of  1906,  and  prohibiting 
the  driving,  hauling  or  propelling  the  cars  of  railroads  or  rail- 
ways, within  the  city,  at  any  faster  speed  than  a  walk,  does 
not  apply  to  the  present  system  of  street  cars. 

State  V.  Md.  Electnc  Railway  Co.    p.  437 
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HAILHOADS— Continued. 
2.  Colored  passengers. 

Chapter  248  of  the  Acts  of  1908,  regulating  the  transporta- 
tion of  white  and  colored  passengers  on  railraods,  is  to  be  con- 
strued as  applying  only  to  local,  and  not  to  inter-state,  passen- 
gers, and  is  not  in  conflict  with  the  Federal  Constitution. 

State  V.  Jenkins,  p.  381 
3-  An  indictment  for  violating  Chapter  248  of  the  Acts  of  1908, 
which  regulates  the  transportation  of  white  and  colored  pas- 
sengers, and  whose  terms  are  broad  enough  to  affect  inter-state 
passengers,  as  well  as  local  passengers,  is  not  demurrable,  merely 
because  it  does  not  contain  an  averment  that  the  traverser  waa 
not  an  interstate  passenger.  State  v.  Jenkins,  pp.  378,  383 

4.  Crossings;  public  and  private;  agreements  as  to. 

In  cases  where  the  public  interest  is  concerned,  courts  do  not 
consider  covenants  of  railroads  relating  to  crossings,  stations, 
etc.,  as  binding  in  perpetuity,  even  though  the  party  injured 
by  the  failure  to  observe  the  covenants  may  be  entitled  to  dam* 
ages  for  the  breach;  but  such  contracts,  when  of  private  con- 
cern, may  be  enforced. 

Linthicum  v,  W.  B.  and  A .  R,  R.  Co.  p.  269 

5.      ;  when  specific  performance  not  decreed. 

Where,  upon  a  bill  for  the  specific  performance  of  a  con- 
tract to  build  a  private  crossing  across  a  railroad,  it  appeared 
that  its  construction,  as  called  for,  would  be  extremely  costly 
for  the  railroad,  and  of  small  benefit  or  use  to  the  complainant, 
the  specific  performance  of  the  contract  should  not  be  decreed. 
lAnthicum  v,  W.  B.  and  A,  R.  R.  Co.  p.  275 

6.  Crossing  traclcs  without  looking. 

One  who  attempts  to  cross  a  track,  in  full  view  of  a  moving 
car  coming  towards  him,  and  so  near,  etc.,  that  no  person  of 
ordinary  care  and  prudence  would  have  made  the  attempt,  is 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  not 
entitled  to  recover,  when  there  is  no  evidence  that  the  car  could 
have  been  stopped  between  the  time  he  left  his  place  of  safety 
and  the  time  he  was  struck. 

State  V,  Md.  Electric  Railway  Co,  pp.  438,  442 

7.  Crossings;  no  signs. 

The  fact  that  a  railroad  had  failed  to  observe  the  law  requir- 
ing signs  to  be  erected  at  crossings,  does  not  excuse  one  who 
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RAILROADS— Contirvued. 

crosses  the  railroad,  at  that  point,  negligently,  and  while  know- 
ing the  railroad  was  there. 

Glick  V,  Cumberland  and  Wesiemport  R.  R.  Co.   p.  318 

8.       ;  obstractions  to  view  at—. 

The  fact  that  a  railroad  has  constructed  a  car  harn  near  a 
crossing,  in  a  way  that  obstructs  the  view,  does  not  affect  the 
rule  as  to  contributory  negligence,  nor  relieve  persons  of  the 
effects  of  their  crossing  the  tracks,  without  the  exercise  of  due 
care  and  caution. 

Olich  V.  Cumberland  and  Wesiemport  R.  R.  Co.   p.  319 

9.       ;  duty  of  persons  approaching. 

In  order  to  avoid  the  imputation  of  negligence,  one  attempt- 
ing to  cross  a  railroad  track  must  first  look  and  listen,  and  if 
the  view  is  obstructed,  he  must  stop,  look  and  listen. 

Click  V.  Cumberland  and  Wesiemport  R.  R.  Co.  pp.  312,  313 

10.       ;  stop,  look,  listen. 

And  if  these  are  obstructions  which  prevent  a  clear  view  of 
the  tracks  in  both  directions,  then  one  about  to  cross  the  tracks 
must  stop,  look  and  listen,  after  he  has  passed  the  obstructions. 

Glich  V.  Cumberland  and  Westemport  R.  R.  Co.  pp.  313,  314 

11.       ;  object  of  rule. 

This  rule  has  for  its  object  the  protection,  not  only  of  those 
who  travel  the  public  roads,  but  of  those  who  travel  in  steam 
or  electric  railroad  cars. 

Click  V.  Cumberland  and  Westemport  R.  R.  Co.   p.  314 

ij.       ;  electric  railways. 

The  same  degree  of  care  is  to  be  used  in  crossing  the  tracks 
of  suburban  electric  railways  as  of  steam  railroads. 

Click  V.  Cumberland  and  Westemport  R.  R.  Co.   p.  315 

[3*       ;  public  or  private  roads. 

The  rule  applies  as  well  to  electric  roads,  using  public  roads, 
as  to  those  using  private  rights  of  way. 

Click  V.  Cumberland  and  Westemport  R.  R.  Co.  p.  315 
14.  Both  from  the  standpoint  of  their  own  safety,  and  from  that 
of  the  menace  they  are  to  the  safety  of  others,  the  observance 
of  these  rules  is  especially  incumbent  upon  the  drivers  of  auto- 
mobiles. 

Glick  V.  Cumberland  and  Westemport  R.  R.  Co.  p.  316 
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RAILROADS— Continue 

15.  Tracks  a  warning  of  danger. 

Railroad  tracks  are  a  signal  of  danger. 

Glick  V.  Cumberland  and  Westemport  R.  R.  Co,   p.  312 

16.  Conductors:  duty;  passengers  moving  from  car  to  car. 
Where  the  conductor  of  a  railroad  train  finds  passengers  in 

the  baggage  car,  and  informs  them  that  there  are  seats  for  all 

in  one  of  the  passenger  coaches,  and  offers  to  escort  them  to  a 

seat,  it  is  not  to  be  construed  as  an  order  to  go  to  the  other  coach. 

Plummer  v.  W.  B.  and  A.  R.  R.  Co.   p.  205 

17.  Passengers  moving  from  place  to  place  in  car. 

It  is  not  incumbent  upon  a  railroad  company  to  afford  a 
passenger  assistance  when  going  from  one  part  of  a  car  to 
another,  unless  the  passenger  is  laboring  under  some  known  or 
apparent  disability  or  infirmity,  or  there  are  other  circum- 
stances requiring  special  care. 

Plummer  v.  W.  B,  and  A,  R.  R.  Co.  pp.  206,  209 

1 8.  Discliarging  passengers. 

Where  a  railway  company  discharges  a  passenger  at  a  place 
of  safety,  on  a  public  highway,  from  which  there  is  a  per- 
fectly safe  way  to  his  destination,  it  is  not  liable  if  the  passen- 
ger, in  going  another  way,  is  injured  by  falling  into  a  ditch, 
not  on  the  right  of  way,  nor  in  the  way  of  the  safe  crossing. 

Hayes  v.  U.  R.  and  E.  Co.  p.  696 
19-  Where  the  passenger  requests  the  conductor  of  an  electric 
car  to  let  her  off  at  a  certain  avenue,  and  the  car  was  accord- 
ingly stopped  at  said  avenue,  with  the  front  platform  opposite 
to  or  on  that  avenue,  it  is  not  evidence  of  any  negligence  on 
the  part  of  the  railway  that  the  stop  was  so  made,  instead  of 
having  been  made  with  its  rear  platform  opposite  to,  or  on 
the  said  avenue,  unless  it  be  proved  that  the  usage  and  custom 
were  to  make  such  a  stop,  or  unless  the  passenger  requested  that 
the  stop  be  so  made.  Hayes  v.  U.  R.  and  E.  Co.  pp.  694-695 
20.  Express  and  local  trains;  right  of  way. 

A  railroad  company  owes  a  duty  to  the  passengers  of  its  ex- 
press trains  as  well  as  to  those  of  its  local  trains,  and  the  mere 
fact  of  an  express  train  being  late,  and  behind  its  schedule  time, 
does  not  relieve  the  railroad  company  of  such  duty. 

N.  C.  Rwy.  Co.  V.  Puhlic  Service  Commission,   p.  151 
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31.  In  such  cases  the  railroad  company  should  consider  the  wel- 
fare of  both  classes  of  passengers,  and  adopt  measures  that  will 
to  some  extent  relieve  passengers  on  the  express  trains  as  well  as 
those  on  the  locals. 

N.  C.  Rwy.  Co.  V.  Public  Service  Commission,  pp.  151-152 

22.  Public  Service  Commission. 

An  order  of  the  Public  Service  Commission,  that  requires  a 
railroad,  whenever  an  express  train  is  late,  and  behind  the 
schedule  time,  to  hold  the  express  back  until  the  local  trains 
then  due  have  all  passed  and  left  the  tracks  clear,  is  unreason- 
able and  exceeds  the  power  conferred  by  the  statute. 

X.  C.  Rwy.  Co.  V.  Public  Service  Commission,   p.  152 

23.  Such  order  would  deprive  the  railroad  company  of  the  dis- 
cretion which  it  needs  at  such  times,  for  the  proper,  and  efficient 
management  and  operation  of  the  road,  and  for  the  safety  and 
general  welfare  of  its  passengers  and  the  public. 

^V.  C.  Rwy.  Co.  V.  Public  Service  Commission,    p.  152 

24.  Liability  under  the  Act  of  Congress  of  April  22nd,  1909. 
The  provisions  of  the  Act  of  Congress  of  April  22nd,  1909, 

entitled  "An  Act  Relating  to  the  Liability  of  Common  Carriers 
by  Railroad  to  Their  Employees  in  Certain  Cases,"  was  in- 
tended to  apply  to  certain  cases,  and  not  to  all  cases  between 
common  carriers  by  railroad  and  their  employees. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.  pp.  425-426 
^5-  Under  the  statute,  the  liability  of  railroads  for  injuries  to 
their  employees,  even  in  cases  arising  from  defects  and  insuffi- 
ciencies in  their  cars,  engines  and  other  appliances,  can  be  based 
on  negligence  only.  B.  and  0.  R.  R.  Co.  v.  Whitorcre.  p.  426 
26.  In  any  given  case,  the  measure  of  the  carrier's  responsibility 
is  that  of  ordinary  care.  B.  and  0.  R.  R.  Co.  v.  Whitacre.  p.  426 
^7«  If  there  were  any  act  of  negligence  on  the  part  of  the  car- 
rier, the  provisions  of  the  Act  apply,  even  though  the  employee, 
injured  while  engaged  in  interstate  commerce,  had  himself 
been  guilty  of  contributory  negligence,  or  the  accident  was  due 
to  the  negligence  of  a  fellow-servant,  provided  there  had  been 
no  assumption  of  risk. 

B.  and  0.  R.  R.  Co.  v.  Whitacre.   p.  426 
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^S-  A  brakeman  of  a  freight  train,  that  was  being  prepared  to 
engage  in  interstate  commerce,  who  left  the  train  and  went 
across  the  railroad  yard  for  a  drinking  cup,  for  the  engine  crew 
on  the  trip,  is  engaged  in  interstate  commerce  within  the  mean- 
ing of  the  Act.  B.  and  0.  R.  R.  Co.  v.  Whitacre,  p.  427. 
a9»  But  the  mere  failure  of  the  "tool  boy'*  of  the  railroad  com- 
pany to  have  provided  a  drinking  cup  for  the  engine  crew,  is 
not  sufficient  cause  for  imputing  negligence  to  the  company  so 
as  to  render  it  liable  for  injuries  sustained  by  a  brakeman 
while  crossing  the  railroad  yard  to  find  a  cup,  when  it  is  not 
proved  that  the  cup  was  essential  to  the  movement  of  the  train, 
and  when  it  appeared  that  the  use  of  the  cup  depended  on  indi- 
vidual taste,  many  preferring  the  lid  of  the  water  cooler. 

B.  and  0.  R,  R,  Co,  v.  Whitacre.   p.  427 

RECORDS.    See  Appeals:  Coubt  of—,  6. 

RECORDING  OF  DEEDS. 

1.  Restrictions  in  deeds:  effect  of—. 

Where  a  grantor  conveys  one  of  several  lots  of  ground  and, 
in  the  conveyance,  imposes  restrictions  as  to  building,  use,  etc.,. 
upon  the  lot  conveyed  as  well  upon  the  others  by  a  covenant 
declaring  that  each  and  every  one  of  the  lots  should  be  subject 
to  all  of  the  restrictions,  "whether  the  said  lots  should  be  sold 
or  retained  by  the  grantor,"  and  such  deed  is  duly  recorded, 
subsequent  grantees,  who  take  any  of  the  lots,  imder  the  cove- 
nantors, are  charged  with  constructive  notice  of  such  restric- 
tions, and  are  boimd  thereby.  Lowes  v.  Carter,   p.  683 

2.  Such  covenants  are  within  the  scope  and  provisions  of  the 
Registration  Acts.  Lowes  v.  Carter,   p.  685 

3.  Such  agreements,  under  the  record  laws,  need  not  be  recorded 
in  the  form  of  separate  instruments.       Lowes  v.  Carter,   p.  685 

4.  Implied  notice. 

One  who  obtains  his  title  to  real  estate  through  the  fore- 
closure of  a  mortgage,  which  was  executed  after  an  easement 
which  he  combats  had  become  a  matter  of  public  record,  is 
chargeable  with  implied  notice  of  its  existence  and  effect. 

Lowes  V,  Carter,   p.  686 

VOL.  124  48 
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5.  Notice  by  implicatioii. 

In  general,  implied  notice  from  a  recorded  deed  is  held  to 
exist  only  in  reference  to  instruments  which,  by  law  are  re- 
quired or  authorized  to  be  recorded.  Lowes  v.  Carter,  p.  684 
*6.  Rights,  encumbrances,  etc.,  concerning  land. 

Under  section  1,  Chapter  14  of  the  Acts  of  1766,  all  rights, 
encumbrances  or  conveyances,  touching  or  in  any  wise  concern- 
ing land  should  appear  on  the  public  land  records. 

Lowes  V,  Carter,   p.  684 
7.       ;   bailding  restrictions. 

Restrictions  imposed  by  deed  on  lands  retained  by  the  grantor 
constitute  easements  in  favor  of  the  property  conveyed. 

Lowes  V,  Carter,   p.  685 

REGISTER  OF  WILLS. 

I.  Duty  of—;  in  preparing  records. 

A  register  of  wills  is  not  bound  to  notify  the  appellant  when 
the  record  will  be  ready,  nor  is  he  bound  to  demand  the  costs. 

Miller  v.  Mencken,  p.  676 

^.  The  register  is  under  no  obligation  to  transmit  a  record 
until  he  is  paid  for  it;  but  he  should  not  withhold  making  up 
the  transcript  of  a  record  until  the  costs  for  it  are  paid. 

Miller  v,  Mencken,  p.  677 
3.  The  registers  of  wills  are  the  clerks  of  the  Orphans'  Courts, 
and  as  regards  making  up  and  transmitting  the  records  they  are 
subject  to  the  same  statute  as  that  to  which  the  Clerks  of  the 
courts  are  subject.  Miller  v.  Mencken,    p.  677 

RESCISSION.    See  Contracts  :  Modification  of — ,  2. 

RES  GESTAE.    See  Evidence,  21. 

RES  IPSA  LOQUITUR. 

Except  in  cases  involving  the  doctrine  of  res  ipsa  loquitur, 
the  mere  fact  of  an  accident  does  not  of  itself  raise  any  pre- 
sumption of  negligence.   Pillar d  v.  Ches.  Steamioat  Co.   p.  474 

RIGHTS  OF  WAY.    See  Roads. 

I.  Severance  of  ownership;  ways  "not  of  necessity." 

A  portion  of  a  tract  of  land  was  sold,  partly  bordering  on  a 
public  road,  to  which  it  had  access  by  a  road  wholly  within  the 
area  sold ;  a  more  convenient  way  to  a  public  road  was  an  ordi- 
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nary  uninclosed  and  unimproved  way,  over  the  balance  of  the 
property,  and  through  another  farm ;  this  was  the  road  that  had 
generally  been  used  by  the  owners  of  the  whole  tract;  the  con- 
veyance of  the  tract  sold  was  with  "all  and  every  the  rights, 
alleys,  ways,  waters,  privileges,  appurtenances  and  advantages 
to  the  same  belonging  or  in  any  wise  appertaining" :  Held,  that 
such  latter  road  was  not  a  way  of  necessity,  and  the  right  to 
use  it  did  not  pass  by  the  conveyance. 

Duvall  V,  Ridout,  pp.  197-199 
3.  In  general,  no  right  in  a  way  which  has  been  used  during 
unity  of  ownership  will  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  in  the  conveyance  to 
show  an  intention  to  create  the  right  de  novo. 

Dtn^all  V.  Ridout,   p.  196 
3.  Railway  companies;  assets. 

Deeds  for  rights  of  way  to  railroad  companies  are  assets, 
and  pass  to  their  grantees  or  mortgagees,  subject  to  the  condi- 
tions and  burdens  contained  therein. 

Linthicum  v.  W,  B,  and  A.  R,  R.  Co.   p.  268 

KOADS. 
Wrongful  use  of—. 

The  wrongful  use  and  maintenance  of  a  road  over  the  land 
of  another,  is  such  an  appropriation  of  such  land,  and  such  an 
injury  to  it,  as  to  warrant  relief  in  equity  by  an  injunction. 

Duvall  V.  Ridout.   p.  199 

SALE  OF  GOODS. 
On  approval. 

Under  Article  83  of  the  Code  of  1912,  upon  a  sale  and  deliv- 
ery of  goods,  on  approval,  unless  a  time  be  fixed,  within  which 
notice  of  rejection  may  be  given,  such  notice,  to  be  eflFective, 
must  be  given  within  a  reasonable  time;  and  if  the  purchaser 
retains  the  goods  an  unreasonable  time,  without  giving  such 
notice,  he  becomes  liable  therefor.        Rice  v.  Dinsmore.   p.  281 

SALE  AND  PARTITION. 

Code,  Art.  i6,  sec  137;  concurrent  estates. 

A  will  devised  property  to  an  executor,  with  merely  a  naked 
power  to  sell  and  convey,  and  gave  to  residuary  legatees  the 
legal  title,  and  the  right  to  the  proceeds  of  sale;  upon  proceed- 
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ings  for  the  sale  of  the  real  estate  and  the  division  of  the  pro- 
ceeds, under  section  137  of  Article  16  of  the  Code,  it  was  held, 
that  the  estates  of  such  executor  and  the  residuary  legatees  were 
concurrent  within  the  meaning  of  the  statute. 

Booth  V.  Eherly.    p.  27 

SALES  OF  EEAL  ESTATE.    See  Administrators. 

SANITY. 
Burden  of  proof. 

Sanity  and  mental  capacity  are  presumed  hy  the  law  to  exist 
with  reference  to  making  wills,  as  well  as  to  other  transactions, 
and  the  hurden  of  proof  is  upon  those  who  allege  their  non- 
existence. Lyon  V,  Townsend.   p.  176 

SAVINGS  BANKS  ACCOUNTS. 

I.  '*In  account  with'*  oneself,  or  another,  or  "the  survivor.*' 

And  where  one  who  has,  or  places,  money  in  a  savings  bank 
"in  account"  with  himself  or  another,  "or  the  survivor  of  them," 
and  retains  the  possession  of  the  deposit  book,  such  facts,  of 
themselves,  raise  no  intention  of  any  trust. 

Mathias  v.  Fowler,   p.  667 
3.  Possession  of  book  retained. 

Where  the  owner  of  money  in  a  savings  bank  has  the  same 
entered  "in  account  with"  himself  or  another,  "or  either  of 
them,"  retains  possession  of  the  deposit  book,  and  may  with- 
draw the  deposits  at  any  time,  such  entry  does  not  operate  as  a 
perfected  gift.  Mathias  v.  Fowler,   p.  667 

SAVINGS  BANK  DEPOSITS. 

Married  women;  "also  subject  to  order  of  husband  or  of  tlie  sur» 
vivor.*' 

Where  a  married  woman  has  money  of  her  own  in  a  savings 
bank,  to  which  the  husband  makes  occasional  contributions,  and 
the  deposit  books  are  in  the  wife's  possession,  being  only  given 
to  the  husband  for  him  to  make  deposits,  and  once  or  twice  for 
him  to  make  withdrawals  for  her,  the  fact  that  by  the  entry 
in  the  books  the  money  is  subject  to  the  order  of  the  wife,  and 
"are  subject  also  to  the  order  of  the  husband,  *  *  *  or  to  the  sur- 
vivor," does  not  amoimt  to  a  gift  to  him  of  the  money  in  the 
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lianks^  and  the  money  remains  hers,  subject  to  tbe  husband's 

right  to  the  balance  remaining  at  her  death. 

Colmary  v.  Fanning,    pp.  564-565 

SEALS. 
Effect  of—. 

While  the  mere  presence  of  a  corporate  seal  attached  to  a 
note  does  not  necessarily  render  the  instrument  a  specialty,  yet 
when  the  words  in  the  body  of  an  instrument  refer  to  the  seal, 
and  nothing  on  the  face  of  the  instrument  shows  any  contrary 
intention,  and  the  obligation  is  declared  on  as  a  specialty,  it  is 
to  be  presiuned  that  the  instrument  is  such. 

Conowingo  Land  Co,  v.  McGaw,  pp.  646,  647 

SEALED  INSTRUMENTS. 

1.  Consideration. 

The  mere  fact  of  a  corporate  certificate  of  indebtedness  being 
under  seal,  will  not  preclude  the  defendant  from  showing,  if  it 
can,  that  there  was  no  consideration  for  the  certificate,  or  that 
the  directors  had  no  authority  to  authorize  the  issue. 

Conowingo  Land  Co,  v,  McOaw,    p.  653 

2.  A  seal  imports  a  consideration. 

Conowingo  Land  Co,  v,  McOaw,   p.  652 

3.  In  a  suit  upon  a  specialty,  the  presence  of  the  seal  makes 
erroneous  an  instruction  that  there  was  no  evidence  of  any  con- 
sideration. Conovnngo  Land  Co,  v,  McGaw,  p.  652 

4.  Delivery:  wlien  presumed. 

Proof  of  execution  and  possession  of  a  specialty  is  prima  facie 
evidence  of  delivery,  and  in  the  absence  of  all  proof  by  the 
obligor,  it  entitles  the  obligee  to  a  verdict. 

Conowingo  Land  Co,  v.  McOaw,   p.  648 

5.  Implied  promise  to  pay. 

A  writing  under  seal  that  on  its  face  shows  the  maker  to  be 
a  debtor  to  the  party  named,  or  bearer,  charges  the  maker  with 
the  payment  of  the  money. 

Conowingo  Land  Co,  v,  McOaw,   p.  649 

6.  Non  est  factum. 

Under  the  plea  of  non  est  factum^  the  consideration  implied 
from  a  seal  can  not  be  inquired  into;  nor,  under  such  a  plea. 
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can  a  specialty  be  excluded  from  evidence  on  the  ground  that  it 

was  fraudulent  or  ultra  vires, 

Conowingo  Land  Co.  v,  McGaw.   p.  648 

SLANDER. 

I.  Disparagement  of  quality  of  goods  made  or  sold;  special  dam- 
ages. 

Defamatory  language,  when  used  in  disparagement  of  a 
person's  property,  or  of  the  quality  of  the  articles  which  he 
manilfactures  or  sells,  and  which  contains  no  imputation  upon 
him  as  an  individual,  or  in  respect  to  his  office,  profession  or 
trade,  is  not  actionable,  unless  special  damages  can  be  shown. 

Hopkins  Chem.  Co.  v.  Read  Drug  Co.  p.  215 
3.  To  say  of  a  dentifrice  that  it  "contains  grit  that  would  take 
cr  scratch  the  enamel  from  the  teeth  and  other  ingredients  in- 
jurious to  the  gums,"  does  not  amount  to  an  imputation  against 
the  manufacturer  of  the  dentifrice,  sufficient  to  render  the  words 
actionable  per  se,  and  without  special  damages  being  alleged 
and  proved.  Hophins  Chem.  Co.  v.  Read  Drug  Co.  p.  217 

3.  Damages:  special;  when  must  be  alleged. 

No  recovery  of  damages  can  be  had  in  an  action  of  slander, 
w  here  the  words  are  not  actionable  per  se,  unless  special  dam- 
ages are  alleged  and  proved. 

Hopkins  Chem.  Co.  v.  Read  Drug  Co.  p.  215 
4'  The  question  of  whether  words  sufficient  in  themselves  to 
raise  the  legal  presumption  of  malice,  were  privileged,  is  a 
question  of  law  for  the  Court  to  decide,  and  depends  upon  the 
circumstances  leading  up  to  and  attending  their  utterance. 

Bavington  v.  Robinson,   p.  90 

5.  Malice. 

Although  malice  is  the  essential  of  the  action  of  slander,  if 
the  use  of  the  slanderous  words  is  established,  malice  is  pre- 
sumed, and  need  not  be  proved.    Bavington  v.  Rohinson.    p.  89 

6.  But  in  the  case  of  privileged  commimications,  the  plaintiff 
is  bound  to  prove  the  existence  of  malice  as  the  real  motive  of 
the  defendant's  language.  Bavington  v.  Rohinson.  p.  89 

7.  Privileged  communications. 

A  privileged  communication  is  one  made  in  good  faith,  upon 
a  subject-matter,  in  which  the  party  making  it,  has  an  inter- 
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est,  or  in  reference  to  which  he  has,  or  honestly  believes  he  has, 

a  duty  to  a  person  having  a  corresponding  interest  or  duty. 

Bavington  v.  Robinson,   p.  89 

8.  The  effect  of  privilege  is  to  rebut  the  inference  or  presump- 
tion of  malice,  and  to  that  extent  constitutes  a  good  defense  to 
an  action  of  slander.  Bavington  v.  Robinson,   p.  90 

9.  Master's  liability  for  tort  of  servant. 

A  declaration  in  slander  for  words  uttered  by  a  servant  of  a 
corporation,  is  not  open  to  demurrer  merely  because  it  fails 
to  allege  that  the  words  complained  of  were  uttered  by  the 
authority  of  the  defendant,  or  that  they  were  subsequently  rati- 
fied by  it.       Hopkins  Chem.  Co.  v.  Read  Drug  Co.  pp.  214-215 

10.  Even  though  words  are  held  to  be  privileged,  as  a  matter  of 
law,  if  spoken  in  good  faith,  the  question  of  malice  is  still  to 
be  determined,  and  the  burden  of  showing  that  there  was  actual 
malice  is  on  the  plaintiff,  and  any  evidence  tending  to  prove 
such  malice  should  be  submitted  to  the  jury. 

Bavington  v.  Robinson,    p.  90 

II-  In  such  a  case,  any  evidence  tending  to  show  want  of  good 
faith  may  be  offered  to  reverse  the  protection  of  privilege  and 
show  the  existence  of  malice.  Bavington  v.  Robinson,  p.  90 

12.  When  the  facts  are  controverted,  the  Court  should  instruct 
the  jury  as  to  what  facts  constitute  privilege,  and  leave  to  the 
jury  the  determination  of  whether  such  facts  were  proved. 

Bavington  v.  Robinson,    p.  90 

13.  In  spite  of  the  privileged  character  of  words  complained 
of,  the  plaintiff  has  the  right  to  have  the  question  go  to  the 
jury,  if  there  is  any  evidence  tending  to  show  actual  malice, 
when  the  words  unreasonably  impute  crime,  or  the  occasion 
of  their  utterance,  by  its  unnecessary  publicity  or  otherwise, 
shows  a  purpose  wrongfully  to  defame  the  plaintiff. 

Bavington  v.  Robinson,    p.  90 

14.  "Robber,"  "thief";  malice. 

A  debtor  had  given  what  was  in  form  a  bill  of  sale,  but  which 
was  in  reality  a  mortgage,  covering,  among  other  things,  a 
crop  of  corn  that  had  been  cut,  but  still  stood  in  the  field;  the 
debtor  was  to  finish  the  making  of  the  crop,  sell  the  same  and 
apply  the  proceeds  to  the  debt;  it  had  been  agreed  that  he 
should  wait,  before  selling  the  crop,  until  com  should  reach  a 
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certain  price;  the  creditor,  meeting  the  debtor  some  time  there- 
after, in  a  crowded  public  place,  asked  about  the  com,  and, 
learning  that  the  debtor  had  sold  some,  demanded  the  money 
and  accused  the  debtor  of  robbing  him ;  the  debtor  replied,  that 
some  of  the  money  was  in  bank,  that  some  of  the  com  had  not 
yet  been  paid  for,  and  that  his  father  had  collected  some  for 
him  and,  as  he  had  not  the  full  weight  and  account,  he  could 
not  pay  him  that  day;  thereupon  the  creditor,  in  a  loud  and 
angry  voice,  publicly  called  the  debtor  a  thief  and  warned  him 
that  he  would  refer  the  matter  to  the  State's  Attorney;  held, 
that  in  such  a  case  the  question  of  express  malice  should  have 
been  left  to  the  determination  of  the  jury. 

Bavingion  v.  Robinson,   p.  91 

SPECIFIC  PERFORMANCE. 
I.  New  contract  not  to  be  decreed. 

Under  a  bill  for  specific  performance,  equity  can  not  make 
a  contract,  other  and  different  from  that  which  the  parties  had 
made,  and  decree  its  performance. 

Linthicum  v.  Tf.  B,  and  A.  R.  R,  Co.  p.  275 
3.  Not  every  agreement  that  is  precise,  definite  and  certain  will 
be  decreed  to  be  specifically  performed. 

Linthicum  v.  W.  B.  and  A.  R.  R.  Co,  p.  270 
3.  Discretion  of  court;  injury  to  one  party;  of  little  good  to  other. 

The  remedy  of  specific  performance  rests  in  the  sound  judi- 
cial discretion  of  the  Court,  and  "if  to  enforce  an  agreement 
specifically  would  do  one  party  great  injury,  and  the  other  com- 
paratively little  good,"  the  specific  execution  should  not  be  de- 
creed. Linthicum  v.  W.  B.  and  A.  R.  R.  Co.  pp.  270,  272 
4'  In  such  a  case,  the  Court  should  ascertain  the  compensation, 
proper  to  be  awarded  to  the  complainant  for  the  deprivataion 
suffered,  and  that  would  be  suffered,  by  reason  of  the  non-per- 
formance. Linthicum  v.  W.  B.  and  A.  R.  R.  Co.  p.  275 

5.  Or  opportunity  should  be  afforded  for  the  parties  to  adopt 
ether  methods  for  the  same  purpose. 

Linthicum  r.  W.  B.  and  A.  R.  R.  Co.   p.  275 

6.  Vagueness. 

Where  a  deed  conveying  land,  for  railroad  construction,  de- 
fines, and  shows  on  a  plat,  the  strip  of  ground  where  crossings 
are  to  be  located,  and,  in  stating  the  covenants  or  conditions. 
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as  to  the  crossings,  specifies  the  grades,  etc.,  the  agreement  can 
not  be  held  void  for  uncertainty,  merely  because  it  was  not 
provided  whether  the  crossings  should  be  above  or  below  grade. 
Linthicum  v,  W,  B.  and  A,  R,  B.  Co,   p.  270 

STATE  ROADS  LAW. 

Bond  of  contractor  to  complete;  liability  of — . 

The  bond  given,  under  Chapter  217  of  the  Acts  of  1910  (the 
Roads  Law),  by  the  construction  company  to  the  County  Com- 
missioners, to  guarantee  the  completion  of  a  contract  to  furnish 
the  materials  and  labor  for  a  bridge,  according  to  certain  speci- 
fication, etc.,  is  not  liable  for  the  debt  of  the  construction  com- 
pany to  a  sub-contractor  employed  by  it  for  work,  etc.,  done  by 
the  sub-contractor.         Holt  v.  State  Roads  Comnvission.    p.  74 

STATUTES:  CONSTRUCTION  OF—. 

1.  Intention;  opinions  of  Court  of  Appeals. 

In  construing  the  language  and  meaning  of  a  statute,  it  is 
not  to  be  supposed  that  the  Legislature  intended  it  to  apply  to 
cases  to  which  the  Court  of  Appeals  had  recently  declared  such 
statutes  could  not  constitutionally  apply. 

State  V,  Jenkins,    p.  380 

2.  Construction  to  be  sought  which  upholds  constitutionality. 

A  statute,  not  intended  to  include  cases,  application  to  which 
would  not  be  constitutional,  will  not  be  declared  invalid,  merely 
because  its  terms  are  sufficiently  broad  to  include  such  cases. 

State  i\  Jenkins,    p.  381 

3.  Constitutionality  presumed. 

An  Act  of  the*  Legislature  can  not  be  declared  void  upon  con- 
stitutional grounds,  unless  it  plainly  contravenes  some  provi- 
sion of  the  Constitution.  Hiller  v.  State,  p.  389 

4.  Wisdom  of  legislation  not  for  courts. 

Courts  will  not  declare  an  Act  or  ordinance  unconstitutional, 
i.nerely  because  it  may  seem  unwise  or  inexpedient,  nor  will  they 
strike  it  down  merely  because  it  operates  harshly  upon  the  per- 
sons whom  it  affects.  Hiller  v.  State,  p.  389 

STATUTES:  TITLE  OF—.     See  Constitutional  Law. 
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STATUTE  OF  USES. 

1.  Life  estates,  with  powers  of  disposing  of  reversion;  not  en- 
larged. 

Where  property  is  conveyed  in  trust  for  a  person  expressly 
for  life,  with  power  to  such  person  to  dispose  of  the  reversion, 
the  Statute  of  Uses  cannot  enlarge  such  life  estate  into  a  fee. 
If,  however,  the  trust  is  for  a  person  generally,  with  power  of 
disposition  in  such  person,  and  the  trust  be  a  passive  one,  the 
statute  will  act  upon  the  whole  fee  simple  estate. 

Brandau  v.  McCurley.  p.  250 
»•  Where  a  deed  of  trust  conveys  an  estate  in  trust  for  a  mar- 
ried woman  for  life,  with  power  of  disposition,  failing  the  exer- 
cise of  which  the  property  was  to  vest  absolutely  in  her  husband, 
his  heirs  and  assigns,  the  Statute  of  Uses  does  not  enlarge  the 
life  estate,  nor  deprive  the  remainderman  of  his  contingent 
estate.  Brandau  v.  McCurley.  p.  251 

STEAMBOATS. 

Where  a  passenger^  in  boarding  a  steamboat  by  a  gangplank, 
safely  constructed  in  the  usual  manner,  slipped  and  fell,  and 
there  was  no  evidence  of  any  negligence  on  the  part  of  the 
steamboat  company,  such  negligence  is  not  to  be  presumed. 

Pillard  v.  Ches.  Steamboat  Co,   p.  474 

STOCK.    See  Gifts.     Corpus  or  Income. 
Assignment  in  bianic 

A  blank  assignment  endorsed  upon  a  certificate  of  stocky 
which  remains  in,  or  is  restored  to,  the  possession  of  the  as- 
signor, is  not  operative  and  may  be  cancelled. 

Colmary  v.  Crown  Corlc  and  Seal  Co.    p.  490 

STOCK:  SUBSCEIPTION  TO—. 
Payment  in  land. 

Parties  who  purchase  property  and  convey  it  to  a  corpora- 
tion in  payment  for  stock  of  the  company,  can  have  no  claim 
upon  the  company  for  the  repayment  of  the  purchase  money 
paid  by  them  for  the  land. 

Conowingo  Land  Co.  i\  McGaw.    p.  653 

STOCK  AND  STOCKHOLDERS. 
Dividends. 

The  capital  stock  of  a  corporation  was  used  to  pay  for  tim- 
ber, for  building  a  railroad,  and  for  a  mill  for  the  manufacture 
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of  lumber;  the  company  owned  only  the  timber  rights,  for  a 
large  part  of  the  timber;  the  business  of  the  company  was  the 
cutting  of  the  timber  from  the  land,  hauling  it  to  the  mill,  saw- 
ing it,  and  manufacturing  it  into  timber,  beams,  boards;  and 
selling  the  lumber,  collecting  the  money  and  dividing  it  among 
the  stockholders  as  it  was  obtained;  held,  that  in  such  a  case 
the  dividends  so  derived  by  the  corporation  were  to  be  dis- 
tributed as  income  to  a  life  tenant  to  whom  the  stock  had 
been  bequeathed,  and  were  not  to  be  held  as  a  fund  to  be  added 
to  the  corpus  for  the  remaindermen. 

Washington  Co,  Hospital  v.  Washington  Free  Library,  p.  10 

STREET  COMMISSIONERS  OF  BALTIMORE  CITY. 
See  CoNDEMXATiox  Proceedings,  4. 

STREETS:  DEDICATION  OF—. 

1.  Deeds:  references  in — . 

Where,  in  a  conveyance  of  land,  the  description  is  by  refer- 
once  to  streets,  designated  as  such,  in  the  conveyance,  or  on  a 
map  made  by  the  city,  or  by  the  owner  of  the  property,  there  is 
an  implied  covenant  that  the  purchaser  shall  have  the  use  of 
such  streets.  P.,  B,  and  W,  R.  R.  Co.  v,  Baltimore  City,   p.  640 

2.  Such  a  conveyance  is  evidence  tending  to  establish  a  dedica- 
tion of  the  streets  so  referred  to,  if  at  the  time  of  the  deed  the 
title  in  the  bed  of  the  streets  was  in  the  grantor. 

P.,  B,  and  W,  R.  R.  Co,  v,  Baltimore  City.  p.  641 

3.  Court  and  jury:  province  of — . 

In  such  cases,  the  finding  of  the  facts  is  for  the  jury,  with 

appropriate  instructions  from  the  Court  as  to  their  legal  eflFect. 

Mayor,  etc,  of  Baltimore  v.  Canton  Co.  p.  630 

4.  Acceptance. 

The  dedication  of  a  street  to  public  use,  by  plats  and  deeds 
merely,  does  not  make  the  street  a  public  highway;  for  such  a 
dedication  to  become  irrevocable  and  binding,  there  must  be  an 
acceptance  of  it  on  the  part  of  the  public  authorities. 

Mayor,  etc.,  of  Baltimore  v.  Canton  Co,    p.  632 

5.       ;  may  be  implied. 

Such  acceptance,  when  express,  must  be  proved  by  the  rec- 
ords ;  but  it  may  be  implied  from  repairs  made  and  ordered,  or 
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STREETS:  DEDICATION  OF— Continued. 
knowingly  paid  for  by  the  authority  which  has  the  legal  power 
to  adopt  the  street  or  highway,  or  from  long'user  by  the  public. 
Mayor,  etc,  of  Baltimore  v.  Canton  Co.    p.  632 
6.  Dedication;  by  deed  alone;  estoppel. 

When  a  street  dedicated  to  the  public  merely  by  deeds  and 
plats  of  the  grantee,  had  never  been  expressly  or  by  implication 
accepted  by  the  public  authorities,  nor  ever  used  as  a  street  for 
over  60  years  after  such  deeds  were  recorded,  and  where  the 
ground  so  dedicated  had  never  been  paved  or  lighted,  but  had 
been  enclosed  by  a  fence,  and  leased  out  and  used  by  private 
parties,  and  for  some  30  years  the  public  authorities  had  as- 
sessed and  collected  taxes  on  the  property,  it  was  held,  that  the 
public  authorities  were  then  estopped  from  asserting  any  rights 
over  the  property,  or  from  accepting  the  assumed  dedication. 

Mayor,  etc.,  of  Baltimore  v.  Canton  Co.  pp.  633,  634 

STREETS  AND  HIGHWAYS.     See  AtiTOMOBn.Ks. 
i<  Change  of  grade;  injury  to  property;  rental  value  of. 

When  the  permanent  depreciation  in  the  value  of  property, 
caused  by  the  acts  of  the  defendant,  has  been  ascertained  by 
using  the  rental  value  as  a  basis  of  calculation,  it  represents  the 
whole  damage  recoverable,  and  the  loss  of  rent  may  not  be  added 
as  an  additional  and  independent  element  of  damages. 

B.  and  0.  R.  R.  Co.  v.  Kahl.  p.  304 
J.  Benefits;  costs  of  conforming  to  grade  to  be  first  ascertained. 

In  determining  whether  property  vrill  be  benefited  by  a  street 
which  is  to  be  opened,  account  must  be  had  of  the  cost  of  put- 
ting the  property  in  condition  to  render  it  useful  after  the  street 
is  actually  opened. 

P.,  B.  and  W.  R.  R.  Co.  v.  Baltimore  City.   p.  637 

3.  Grade:  change  of — ;  by  railways. 

But  where  a  railroad,  for  its  own  convenience,  changes  the 
grade  of  a  street,  it  is  liable  to  the  owner  of  abutting  land,  for 
the  consequential  injury,  caused  by  the  change,  even  though  the 
same  was  authorized  by  the  city ;  and  in  such  a  case  the  railroad 
can  not  avail  itself  of  the  immunity  which  the  law  allows  mu- 
nicipal corporations.   B.  and  0.  R.  R.  Co.  v.  Kane.  pp.  239-240 

4.  Where  a  railroad  constructed  a  concrete  embankment  on 
the  bed  of  a  street  to  carry  the  street  traffic  over  the  railway. 
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tracks  on  the  bed  of  a  cross  street,  and  in  so  doing,  obstructed 
the  use  of  an  alley,  by  which  access  was  had  to  the  rear  of 
certain  property,  held  that  for  such  obstruction  the  railway  was 
liable,  even  though  the  work  was  by  the  City's  consent. 

B.  and  0.  R.  R.  Co.  t\  Kane.  p.  242 

5.       ;  damages;  evidence;  tax  bills;  too  remote. 

Where  abutting  property  was  permanently  injured  by  a  rail- 
road by  changing  the  grade  of  the  street,  it  was  held,  that,  tax 
bills  and  assessments  for  two  or  three  years  after  the  act  com- 
plained of,  were  of  too  remote  a  period  to  be  admissible  in  evi- 
dence, to  show  the  expenses  upon  the  property,  in  an  inquiry 
to  establish  its  value.  B.  and  0.  R.  R.  Co.  v.  Kahl.  p.  307 

6.       ;  by  municipality. 

The  owner  of  property  abutting  on  a  public  highway  holds  it 
subject  to  the  right  of  the  government  agencies  to  make  such 
changes  in  the  grade  of  the  highways  as  the  public  convenience 
may  require.  B.  and  0.  R.  R.  Co.  v.  Kane.  p.  238 

7.       ;  no  consequential  damages. 

Where  a  street  is  r^raded  by  a  municipality,  and  the  work 
is  skillfully  done,  without  trenching  upon  the  abutting  prop- 
erty, or  affecting  the  owner's  easements  of  light  and  air,  the 
municipality  is  not  liable  in  consequential  damages,  even  though 
the  means  of  ingress  and  egress  to  the  property  are  affected  by 
the  change  of  grade.  B.  and  0.  R.  R.  Co.  v.  Kane.  p.  239 

8.       ;  railways'  benefit  immaterial. 

And  the  fact  that  a  Eailroad  Company  was  benefited  by  the 
improvement,  does  not  affect  the  question. 

B.  and  0.  R.  R.  Co.  v.  Kane.  p.  239 
9«  But  where  a  railway,  for  its  own  convenience,  changes  the 
grade  of  a  street,  it  is  liable  to  the  owner  of  the  abutting  land 
for  consequential  injuries,  even  though  the  change  is  authorized 
by  the  municipality.  B.  and  0.  R.  R.  Co.  v.  Kahl.   p.  302 

SUBROGATION. 

The  doctrine  of  subrogation  will  not  be  applied  when  it  would 
work  an  injury  upon  third  parties  by  destroying  their  legal  or 
equitable  rights.  Holt  v.  State  Roads  Commission,  p.  75 
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SUNDAY  LAWS. 
1.  Ball  playing. 

The  Ordinance  of  1827  of  the  Mayor,  etc.,  of  Baltimore  City, 
prohibiting  the  playing  of  games  on  Sunday,  and  retained  in 
force  by  sub-section  3  of  section  906  of  the  CSty  Charter,  is 
broad  and  comprehensive  enough  to  prohibit  the  playing  of 
baseball  on  that  day,  even  though  it  be  played  in  a  secluded 
part  of  a  large,  natural  park,  out  of  the  sight  of  houses  or 
dwellings,  without  any  reward  for  playing,  or  charge  for  admis- 
sion, but  merely  as  a  recreation  and  in  a  quiet  and  peaceful 
manner,  without  noise  or  conduct  disturbing  the  public  peace. 

Hiller  v.  State,   p.  389 
3.  Police  power. 

The  passage  of  such  an  ordinance  is  within  the  proper  exer- 
cise of  the  police  power  that  is  vested  in  the  State  and  in  Balti- 
more City.  Hiller  v.  State,  p.  394 
3.  Religious  freedom. 

Such  an  ordinance  is  not  obnoxious  either  to  Article  36  of 
the  Declaration  of  Bights,  guaranteeing  religious  freedom,  or 
to  the  14th  Amendment  of  the  Constitution  of  the  United  States, 
protecting  civil  rights.  -  Hiller  v.  State,   p.  389 

TENANTS  IN  COMMON.    See  Deeds,  6. 

TESTAMENTAEY  LAW.     See  Administbation.     Ai>- 

MINISTRATORS. 

Speedy  settlements. 

The  whole  purpose  of  the  testamentary  system  of  the  State 
is  to  guard  against  all  useless  delay,  and  to  secure  as  prompt 
and  speedy  settlements  of  estates  as  practicable. 

Bowers  v.  Cook.    p.  575 

TORTS.    See  Cobpobations,  1. 

TRUSTEES  IN  BANKRUPTCY. 
Not  purchaser. 

A  trustee  in  bankruptcy  is  not  a  purchaser  for  value,  and 
can  not  maintain  any  greater  claim  than  could  the  bankrupt. 

Jones  V.  Dugan.  p.  350 

TRUSTS  AND  TRUSTEES. 

Sales  and  reinvestment;  application  of  proceeds. 

When  a  trustee  is  required  to  sell  and  reinvest  for  the  same 
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trusts  and  purposes  as  those  expressed  by  the  instrument  creat- 
ing the  trust,  the  purchaser  will  be  discharged  from  responsi- 
bility for  the  application  of  money  paid  by  him  to  the  trustee. 

McLaughlin  v.  Fleming,    p.  37 

TRUSTS:  CREATION  OF—. 
1.  Special  words  not  necessary. 

The  words  ^Hn  trust"  are  not  necessary  to  indicate  an  inten- 
tion to  create  a  trust,  nor  are  they  necessary  to  a  valid  declara- 
tion of  a  trust  with  a  power  of  revocation. 

Mathias  v.  Fowler,   p.  665 
J.  But  intention  must  be  dear. 

But  in  order  to  establish  a  declaration  of  trust  there  must 
be  clear  evidence  of  an  intention  to  transfer  a  present  interest 
to  the  cestui  que  trust.  Mathias  v.  Fowler,   p.  665 

3.  Intention. 

In  general,  a  trust  does  not  arise  where  there  was  no  inten- 
tion to  declare  one.  Colmary  v.  Fanning,   p.  566 

4.  Deed  to  oneself  as  trustee. 

An  owner  of  property  may,  in  his  individual  capacity,  make  a 
valid  conveyance  thereof  to  himself  as  trustee. 

Brandau  v.  McCurley.   p.  248 

ULTRA  VIRES.    See  Pleading,  3. 

UNDUE  INFLUENCE.     See  Wills:  Execution  of— 

14. 
I.  Meaning  of  term. 

In  order  to  justify  submission  to  a  jury  of  the  question  of 
undue  influence,  it  is  necessary  that  there  be  some  legal  evidence 
from  which  it  might  be  rationally  inferred  that  at  the  time  of 
making  his  will  the  testator  was  under  the  domination  of  an 
influence  which  prevented  the  exercise  of  his  own  judgment. 

White  V.  Bramble,    p.  400 
J.       ;  amounts  to  coercion. 

The  influence  which  the  law  condemns  as  undue,  is  that  which 
operates  to  such  a  degree  as  to  amount  to  coercion. 

White  V.  Bramble,    p.  400 

3.       ;  Influence  of  affections  not  included. 

The  term  does  not  include  the  influence  of  affection  or  attach- 
ment, nor  the  mere  desire  of  gratifying  the  wishes  of  another. 

White  V.  Bramble,   p.  401 
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USAGE.    See  Evidence,  27. 

r.  S.  STATUTES. 

Acts  of  1906,  Ch.  3915.— Pure  Food  and  Drug  Law.   p.  217 
Acts  of  1908,  Ch.    149. — Liability  of  common  carriers. 

p.  422 

WIDOWS'  EIGHTS. 

Where  a  testator  directs  a  legatee  to  pay  a  mere  nominal  sum 
to  the  widow,  it  does  not  pass  to  ber  such  an  interest  as  to  bar 
her  rights  to  furniture  or  $75  under  sec.  309,  nor  to  her  thirds, 
under  sees.  302  and  305  of  Art.  93. 

Malkus  V.  Richardson,   p.  228 

WILLS:  CAVEAT  OF—. 
Fraud;  administration  account. 

At  the  trial  of  issues  under  a  caveat  to  a  will,  involving  Ihe 
question  of  fraud,  etc.,  the  caveator  offered  in  evidence  a  copy 
of  an  account  presented  to  the  Orphans'  Court  by  the  defend- 
ant as  administrator  pendente  lite,  designated  as  ''his  first  and 
final  account,"  and  the  copy  of  the  exception  of  the  plaintiff 
thereto;  the  exceptions  were  on  the  ground  that  Ae  account 
did  not  fully  show  the  condition  of  the  estate,  and  did  not 
account  for  all  the  property  of  the  testator;  the  admission  of 
the  evidence  was  refused;  it  appeared  from  the  record  that 
the  jury  had  had  before  them  the  confession  of  the  defendant 
that  he  had  presented  the  account,  and  that  the  plaintiff  had 
had  the  full  benefit  of  all  such  facts  and  of  any  inferences  that 
could  be  drawn  from  them;  under  such  circumstances,  it  was 
held,  that  evidence  of  the  plaintiff's  exception  to  the  account 
was  immaterial.  Michael  v.  Smith,  pp.  126, 127 

WILLS:  CONSTEUCTION  OF—. 

1.  The  great  object  in  construing  a  will  is  to  ascertain  from  the 
face  of  the  instrument  the  intention  and  desire  of  the  testator, 
which  is  always  to  be  carried  into  effect,  unless  opposed  by 
some  principle  or  positive  law.     McLaughlin  v.  Fleming,   p.  33 

2.  Codicils. 

A  will  and  codicil  constitute  one  instrument,  and  the  codicil, 
revoking  in  terms  a  portion  of  the  will,  in  effect,  republishes  the 
whole  will,  as  of  the  date  of  the  codicil,  in  respect  to  all  parts 
of  the  will  not  revoked  by  it,  by  express  terms,  or  by  provisions 
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80  entirely  inconsistent  with  the  terms  of  the  will  as  to  make  it 

impossible  to  give  effect  to  them.  McLaughlin  v.  Fleming,  p.  34 

3.       ;  purchaser's  title. 

Purchasers  at  sales  so  made  by  the  husband  are  not  required 
to  see  to  a  proper  application  of  the  purchase  money. 

McLaughlin  v.  Fleming,  p.  37 

4.  Powers  of  sale  of  real  estate. 

By  her  will,  a  testatrix  devised  all  of  her  property  to  her 
husband  for  his  natural  life,  then  to  her  children,  etc.,  and 
named  her  husband  her  executor;  by  a  codicil,  she  conferred 
upon  him,  in  the  exercise  of  his  judgment  and  discretion,  full 
power  and  authority  to  sell,  in  any  manner  that  he  might  see 
fit,  any  or  all  of  the  lands  or  property,  or  the  estate  bequeathed 
and  devised,  etc.,  to  him,  etc.,  with  power  to  convey,  transfer 
and  assign  the  same  to  the  purchaser  or  purchasers  thereof ;  the 
codicil  further  provided  that  the  proceeds  arising  from  any 
such  sale  or  sales  should  be  invested  or  reinvested  by  him  from 
time  to  time,  he  to  have  absolutely  the  income  thereof  and 
therefrom  during  the  term  of  his  natural  life,  etc. ;  it  was  heldy, 
that,  by  the  will  and  codicil,  the  husband  was  authorized  to  sell 
all  or  any  of  the  land  and  property  of  the  testatrix  in  which  an 
estate  was  devised  and  bequeathed  to  him  for  his  natural  life; 
and  that  since  such  an  estate  was  given,  etc.,  in  all  property  and 
land  of  the  testatrix,  he  was  thereby  authorized  to  sell  aU  or 
any  of  the  estate,  and  was  not  limited  to  the  sale  of  his  life 
estate.  McLaughlin  v.  Fleming,   pp.  34,  35,  36 

5*       ;  when  no  report  to  orphans*  court. 

Such  authority  was  not  confen'ed  upon  him  as  executor,  and 
no  report  of  any  sale  or  sales  was  necessary  to  be  made  by  him, 
as  such,  to  the  Orphans'  Court.  McLaughlin  v,  Fleming,  p.  36 
6.  Renudnders. 

A  testatrix,  by  her  will,  after  placing  the  residuum  of  her 
estate  in  trust  for  her  husband  and  son  during  the  life  of  the 
former,  directed  that  from  and  after  the  husband's  death,  the 
trust  estate,  as  a  whole,  should  go  to  the  son,  but  if  the  son 
should  die  without  leaving  issue  at  the  time  of  his  death,  then, 
subject  to  the  life  interest  in  the  income,  payable  to  the  hus- 
band, the  estate  was  to  go  to  the  nephews  and  nieces  of  the  testa- 
trix, etc.;  held,  that,  the  estate  in  remainder  vested  in  the 
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possession  of  the  son,  only  from  and  after  the  death  of  the 
father  (the  husband  of  the  testatrix)  and  if  the  son  died  with- 
out issue  the  estate  passed  to  the  ultimate  remaindermen. 

Booth  V.  Eberly.    p.  25 

7.       ;.  leaving  no  issue. 

It  was  further  held,  that  it  was  intended  that  the  nephews 
and  nieces,  or  their  children,  should  have  the  estate,  if  after  the 
time  fixed  for  the  distribution,  the  son  should  be  dead  leaving 
no  issue.  Booth  v.  Eberly,   p.  25 

8.  Vesting  of  estates. 

The  rule  that,  in  case  of  an  immediate  gift,  with  a  bequest 
over  in  case  of  the  death  of  the  first  or  preceding  legatee,  the 
event  of  the  death  is  to  be  referred  to  the  lifetime  of  the  tes- 
tator, is  only  a  rule  ex  necessitate  rei,  in  the  absence  of  any 
other  period  to  Which  the  words  denoting  the  event  of  death 
could  be  inferred.  Booth  v.  Eberly,   p.  26 

9«  But  where  there  is  another  point  of  time,  to  which  such 
dying  may  be  referred,  the  words  may  be  considered  as  extend- 
ing to  the  event  of  the  legatee's  dying  in  the  interval  between 
the  testator's  death  and  the  period  of  vesting  in  possession,  or 
the  time  of  the  actual  distribution,  as  will  best  promote  the  tes- 
tator's intention  to  be  gathered  from  the  context  of  the  wilL 

Booth  V.  Eberly,  p.  26 

lo.  A  will  construed  as  to  the  amount  of  land  and  different  tracts 
referred  to  and  comprised  within  the  terms  of  its  various  pro- 
visions. Martin  v,  Erdman,  pp.  668-673 

WILLS:  CONTRACTS  RELATING  TO—. 

A  valid  contract,  based  upon  sufficient  consideration,  that  a 
will  of  one  of  the  parties  will  not  be  changed,  may  be  spe- 
cifically enforced,  as  well  as  a  contract  to  make  a  will  accord- 
ing to  agreement.  White  v.  Winchester,  p.  524 

WILLS:  EXECUTION  OF—. 

I.  Competency;   conversations   and   general   circumstances;   pre- 
sumption. 

The  jury  may,  upon  the  whole  evidence,  infer  incompetency 
at  the  time  of  executing  and  acknowledging  a  will  or  testament, 
according  to  the  character  of  the  entire  capacity  proved;  which 
may  be  established  by  proof  of  the  conversations,  or  actions,  or 
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declarations  of  the  testator  inconsistent  with  sanity,  or  of  all  of 
them   together.  Lyon   v.    Townsend.    p.  175 

J.  Capacity;   appeals;   province   of  court. 

On  an  appeal  from  the  rulings  of  the  Court  during  the  trial 
before  a  jury  of  the  question  of  the  testamentary  capacity,  it  is 
not  the  province  of  the  Court  of  Appeals  itself  to  determine  the 
question;  its  duty  is  but  to  determine  whether  the  jury  might 
reasonably  have  concluded  from  the  evidence  of  the  plaintiff 
that  the  testator  was  mentally  competent  or  not. 

Lyon  V,  Townsend,    p.  176 
3.       ;  prayers. 

On  issues  sent  to  a  court  of  law  to  try  the  mental  capacity 
of  a  testator,  prayers  are  erroneous  which  leave  to  the  jury  to 
determine  whether  the  testator  knew  the  legal  effect  and  opera- 
tion of  the  particular  words  used. 

Lyon  V,  Townsend,  pp.  187, 188 
4-  On  the  trial  of  issues  as  to  the  capacity  of  a  testator,  prayers 
are  erroneous  which  leave  to  the  jury  no  guide  in  determining 
from  the  facts  and  circumstances  of  the  case,  whether  or  not 
the  testator  had  suflScient  capacity  to  make  the  will. 

Lyon  V,  Townsend,   pp.  189-190 

5.  Competency;  Icnowledge  of  contents. 

The  presumption  of  knowledge  of  the  contents  of  a  will,  which 
arises  from  its  due  execution  and  the  reading  of  the  instrument 
by  a  competent  testator,  is  not  overcome  by  the  mere  fact  that 
this  presumption  may  be  rebutted. 

Lyon  V,  Townsend,   pp.  187, 191 

6.  Capacity;  Icnowledge  of  testator;  reading  of  the  will. 
From  the  mechanical  reading  of  a  will  by  a  person  in  the 

possession  of  testamentary  capacity,  the  law  presumes  knowl- 
edge of  its  contents.    This  presumption  is  in  most  cases  conclu- 
sive ;  but,  in  exceptional  instances,  such  a  presumption  is  a  dis 
putable  one.  Lyon  v,  Townsend,  pp.  191-192 

7-  At  the  time  of  the  execution  of  a  will,  the  testatrix  was  in 
the  ansesthesia  room  of  a  hospital,  being  prepared  for  the  opera- 
tion which  terminated  fatally ;  she  had  already  had  certain  drugs 
and  anodynes  administered  to  her  when  the  will  was  given  to  her 
to  read  and  sign;  there  was  evidence  that,  during  the  reading 
of  the  will,  the  testatrix,  when  she  reached  the  residuary  clause. 
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temporarily  lost  consciousness  under  the  effects  of  the  drugs 
which  were  beginning  to  act  upon  her;  and  it  was  admitted 
that  the  residuary  clause  did  not  express  either  the  instructions 
of  the  testatrix  or  her  intention;  it  was  held,  that,  under  the 
circumstances,  there  was  sufficient  evidence  to  rebut  the  pre- 
sumption as  to  knowledge  as  to  the  contents  of  the  will  which 
arose  from  the  mechanical  reading  of  the  same  by  the  testa- 
trix ;  and  it  was  further  held,  that,  according  to  the  undisputed 
evidence,  the  testatrix  did  not  know  and  understand  the  con- 
tents of  the  residuary  clause.  Lyon  v.  Townsend.   p.  192 

8.  Fraud  and  undue  influence;  situation  of  parties. 

Where  a  party  is  charged  with  having  procured  the  execution 
of  a  will  by  fraud  or  undue  influence,  his  situation  towards 
the  person  who  procured  it,  and  the  antecedent  relations  between 
them,  are  proper  subjects  of  inquiry;  but  evidence  of  his  con- 
duct towards  others  in  no  way  connected  with  the  victims  of 
his  alleged  influence  or  fraud,  and  which  sheds  no  light  upon 
the  issue,  is  not  admissible.  Michael  v.  Smith,  p.  123 

9.  Testamentary  capacity;  evidence. 

In  determining  testamentary  capacity,  the  question  is  whether 
at  the  time  of  executing  or  acknowledging  the  will  the  testator 
was  capable  of  executing  a  valid  deed  or  contract. 

Lyon  v.  Townsend.   p.  175 

10.  The  state  of  such  capacity  is  to  be  determined  by  the  condi- 
tion of  the  testator's  mind  at  the  time  of  executing  and  acknowl- 
edging the  instrument.  Lyon  v.  Townsend.   p.  175 

11.  Incapacity  before,  or  subsequent  to,  the  time  of  making  the 
will  does  not  necessarily  imply  that  the  testator  was  incompe- 
tent when  the  will  was  made.  Lyon  v.  Townsend.  p.  175 
ij.       ;  condition  before  or  after. 

For  the  purpose  of  shedding  light  upon  the  state  of  the  testa- 
tor's mind  at  the  time  the  will  was  made,  evidence  of  his  con- 
dition, and  of  his  bodily  imbecility,  both  before  and  after  that 
period  may  be  produced.  Lyon  v.  Townsend.   p.  175 

13*       ;  provisions  of  will. 

In  determining  a  testator's  capacity,  provisions  of  the  will, 
although  not  sufficient  of  themselves  to  avoid  the  instrument, 
may  still  be  taken  into  account,  with  all  the  other  circumstances. 

Lyon  V.  Townsend.   p.  175 
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14.  Undue   influence. 

In  order  to  condemn  and  avoid  a  will  on  the  ground  that  it 
was  procured  by  undue  influence,  it  is  not  sufficient  to  show  that 
there  was  influence  which  affected  the  testator's  disposition  of 
his  property ;  but  in  order  to  vitiate  his  act  it  must  appear  that 
such  influence  at  the  time  he  made  such  disposition  dominated 
his  will,  took  away  his  agency,  and  prevented  the  exercise  of 
judgment  and  choice  by  him.  Kennedy  v,  Kennedy,  pp.  42-43 
i5»  Upon  a  question  of  a  te'^tator's  capacity  to  make  a  will,  it  is 
not  competent  evidence  for  a  witness  to  speak  of  what  other 
persons  knew,  or  their  opinion  of  the  testator's  habit  of  making 
wills.  Kennedy  v:  Kennedy,    p.  44 

16.  Prayers;  taking  case  from  jury. 

In  the  trial  of  issues  from  an  Orphans'  Court,  as  to  the  ques- 
tion of  undue  influence,  etc.,  a  prayer  to  take  the  case  from  the 
jury,  on  the  ground  of  want  of  evidence,  should  refer  to  the 
whole  evidence,  and  not  to  the  evidence  of  the  caveators  alone. 

Kennedy  v.  Kennedy,   p.  45 

WILLS:  PKOBATE  OF—.    See  Orphans'  Courts,  11. 

WITNESSES:  EXAMINATION  OF—. 
Immaterial  questions;  when  no  ground  for  reversal. 

The  refusal  of  a  Court  to  allow  immaterial  questions  to  be 
disked  presents  no  reversible  error. 

Fumess  Co.  v.  Randall,   p.  109 

WRITINGS  OBLIGATORY. 

In  order  to  create  a  writing  obligatory,  it  is  not  necessary 
that  the  instrument  should  contain  an  express  promise  to  pay 
the  sum  named  therein. 

Conowingo  Land  Co,  v.  McGaw,    p.  649 

WORDS  AND  PHRASES. 

1.  "Supervise." 

The  word  "supervise''  or  "supervising,"  as  used  in  insur- 
ance contracts,  is  not  a  word  with  so  clear,  distinct  and  definite 
a  meaning  as  to  render  inadmissible,  any  extraneous  parol  evi- 
dence to  explain  it.  Shoop  v.  Fidelity  and  D,  Co,   p.  137 

2.  Where  a  "selling"  agent  of  a  motor-boat  manufacturing  com- 
pany, among  other  things,  has  traveling  and  supervising  duties, 
not  including  setting  up  or  testing  of  machinery,  the  word 
^'supervise"  does  not  exclude  the  duty  of  inspecting  and  exam- 
ining the  motor  boats.        Shoop  v.  Fidelity  and  D,  Co,  p.  138 
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